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HIGH    COURT   OP    CHANCERY 


OP    MARYLAND- 


CRAPSTER  V.  GRIFFITH. 

Am  in&nt  femalt  between  sixteen  and  twenty-one  yetrt  of  age»  is  competent  to 
l^ve  n  valid  receipt  for  her  property,  bnt  not  an  acknowledgement  for  the  payment 
of  an  eqniTalent  The  auditor  may  be  ordered  to  proceed  immediately  to  the 
adjustment  of  an  account — a  settlement  in  the  Orphans  Court  by  a  guardian  is 
not  conelusiTe ;  bat  when  relied  on  by  him  here,  he  should  produce  the  Touchers 
on  wfaiHi  it  was  founded.  A  party  may  be  arrested  under  an  attachment  any 
where,  out  of,  as  well  as  in  the  county  of  his  residence.  A  plaintiff,  after  a 
decree  in  his  favour  for  the  delivery  of  certain  negroes,  may,  by  a  new  bin, 
recover  their  increase  and  profits  subsequent  to  the  Auditor's  report,  and  not 
included  in  that  decree.  A  decree  of  the  Ck>urt  of  Appeals,  sent  to  the  Court  ^ 
Chancery  to  be  executed,  cannot  be  there  revisied  or  modified  in  any  material 
paiticuiar.  Personal  property,  of  which  a  partition  cannot  be  made,  may  be  said* 
and  the  proceeds  of  sale  divided. 

This  bQl  wasjiled  on  the  20th  of  September,  1809,  by  Baza 
Orapsier  and  Harriet  his  wife,  against  l4fde  Ch^ffUh — ^It  states, 
that  Vachel  Dorsey  died  in  the  year  1795,  leaving  a  widow  Ann^ 
and  two  children  John  H.  Dorseyy  and  the  plaintiff  Harriet ;  that 
the  intestate  died  seized  and  possessed  of  a  considerable  real  and 
personal  estate;  that  letters  of  administration,  on  his  personal 
estate,  were  granted  to  his  widow  and  lAike  Pool^  but  that  all  the 
assets,  and  the  actual  conduct  of  the  administration,  passed  into 
the  handst  ^nd  was  performed  by  the  widow;  that,  some  time 
early  in  the  year  1798,  she  married  the  defendant,  after  which,  on 
the  26th  of  April  in  the  same  year,  they  settled  a  final  account 
with  the  Orphdns  Court,  shewing  a  balance  of  j£503  llf,  3id.  due 
to  the  estate ;  that  John  H  Dorsey^  the  son  of  the  intestate,  died 
aome  time  in  the  year  1798,  under  age  and  intestate ;  after  which 
JMee  Pool  died,  leaving  the  then  wife  ci  the  defendant  as  the  sur- 
viving administratrix,  that  the  defendant,  soon  after  his  matiiage 
8  V.2 


6  CRAPST£R  p.  GRIFFITH. 

with  ^nn^  was  appointed,  by  the  Orphans  Court,  guardian  of  the 
plaintiff  Harrietj  and  took  possession  of  her  real  and  personal 
estate  accordingly ;  that  ^nn  died,  some  time  in  the  year  1807, 
leaving  the  whole  surplus,  and  all  the  personal  estate  of  her  intes- 
tate, which  remained  in  specie,  in  the  hands  of  her  husband  the 
defendant ;  that  the  defendant,  after  the  plaintiff  Harriet  attained 
the  age  of  sixteen,  under  an  assurance,  that  she  was  only  entitled  to 
a  portion  of  her  father's  and  brother^s  estate,  in  money,  according 
to  the  inventory,  rendered  to  her  an  account  shewing  a  balance  of 
only  about  j£230 ;  and  obtained  from  her  a  release ;  which  account 
was  erroneous ;  and  the  release  was  obtained  frpm  her  unduly  and 
improperly ;  the  consideration  therein  expressed  never  having  been 
paid  or  satisfied ;  that  the  personal  estate  of  the  intestate  consisted 
of  negroes,  stock,  and  other  specifics,  which  were  returned  in  the 
inventory  at  a  very  low  valuation ;  and  all  which  by  oflbpring  or 
otherwise,  greatly  increased  in  value ;  and  that  the  plaintiff  Har- 
riets during  a  great  part  of  her  minority,  lived  with  her  grand- 
mother, and  was  not  maintained  or  educated  by  the  defendant. 
Whereupon  the  bill  prayed,  that  the  defendant  might  be  decreed 
to  deliver  up  the  full  share  of  her  father^s  and  brother's  personal 
estate ;  and  to  account  for  the  rents  and  profits  of  her  real  and 
personal  estate,  &c. 

The  defendant  put  in  an  answer  to  this  bill,  in  which  he  admits 
the  death  of  the  intestate;  the  administration  on  his  estate;  and 
his  own  marriage  with  the  widow  as  set  forth  ;  but  he  avers,  that 
the  inventory  returned  included  articles  of  personal  property,  which 
did  not,  in  truth,  belong  to  the  intestate ;  and  that  all  the  articles 
were  correctly  valued ;  that,  on  the  12th  of  December,  1796,  be 
was  appointed  guardian  of  the  two  children  of  the  intestate,  John 
H  Dorseyi  and  the  plaintiff  Horned ;  that  after  the  death  otJohn 
H.  Dorsey  he  administered  upon  his  estate,  and  settled  a  final  ac- 
count on  the  10th  of  August,  1802 ;  that  he  had  a  valuation  of  his 
ward's  estate  made  according  to  law:  This  defendant  admits, 
that  the  administrators  of  the  intestate  settled  a  final  account,  as 
set  forth ;  but  he  denies,  that  any  part  of  the  amount  ever  came  to 
his  hands ;  that  Ann^  the  wife  of  this  defendant,  died  on  the  9th 
of  January,  1808 ;  and  he  passed  a  final  guardian's  account  with 
the  Orphans  Court,  whereby  a  balance  of  X239  18».  4^^.  was 
shewn  to  be  due  to  the  plaintiff  Harriet ;  that  about  the  1st  of 
February,  1809,  a  settlement  took  place  between  him  and  her,  in 
the  presence  of  her  uncle  and  grandfather ;  when  she  agreed,  that 
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iQ  lien  of  receiving  her  proportion  of  the  negroes  and  8tock|  she 
would  consent  to  receiye  from  him  nine  and  three-quarters  acres 
of  land,  one  negro  girl^  some  articles  of  household  furniture,  and 
f389  75;  which  she  accordingly  did  receive. — Whereupon,  she 
willingly,  and  of  her  own, accord,  gave  the  release  mentioned  in 
the  bill ;  which  was  not  unduly  and  improperly  obtained  from  her. 
That  the  plaintiff  Harriet^  before  her  marriage,  agreed  that  the 
defendant  should  continue  to  hold  her  land  for  two  years,  on  pay- 
ing an  annual  rent  therefor.  That  when  the  defendant  married 
the  widow  ^nn^  the  property  was  much  out  of  repair ;  that  he  has 
considerably  enhanced  the  value  thereof,  by  erecting  an  addition 
to  the  dwelling-house ;  by  building  a  barn ;  and  by  improving  the 
property ;  for  which,  he  conceives  he  is  entitled  to  an  allowance ; 
that,  at  the  death  of  the  intestate,  there  were  eight  negroes,  two  of 
whom  died  since  the  appraisement ;  and  that  there  has  been  an 
increase  of  five,  bom  since  that  time. 

The  plaintiff  put  in  a  general  replication  to  this  answer,  and  a 
commission  was  issued,  and  testimony  taken  and  returned.  After 
which,  the  case  was  brought  on  for  hearing. 

ISikMag^  1811. — Kilty,  Chancellor. — This  case  was  submit- 
ted on  notes  filed  by  the  counsel  on  each  side,  whieh,  with  the 
biU,  answer,  and  proceedings,  have  been  considered. 

The  Chancellor  is  of  opinion,  that  the  complainants  are  entitled 
to  relief;  and,  that  the  release  set  up  by  the  defendant  ought  to 
be  set  aside,  on  .account  of  the  time  and  manner  in  which  it  was 
obtained ;  and  also,  on  account  of  its  not  being  a  mere  receipt  for 
her  part  of  the  estate,  but  an  acknowledgment  of  an  equivalent,  as 
die  then  considered  it,  for  what  she  was  entitled  to,  which,  if 
leadmg  to  her  injury,  ought  not  to  be  countenanced  by  a  Court  of 
Eqni^.  (a) 

With  respect  to  the  manner  of  taking  the  account,  it  is  not 
meant  to  decide  thereon  at  present;  but  the  Chancellor  is  of 
opinion,  that  so  far  as  the  specific  property  came  to  the  hands  of 
the  defendant  as  guardian,  having  before  held  it  by  his  intermar- 
riage with  tbe  administratrix,  he  is  not  entitled  to  setde  by  the 
amount  of  the  inventory  in  money.  But,  on  the  other  hand,  the 
Chancellor  is  not  satisfied,  that  the  appraised  value  of  the  negroes^ 
&c.  (as  fiir  as  it  is  to  be  considered  in  the  iKscount,)  is  to  be 
controverted  by  the  opinions  of  witnesses  as  examined  in  the 
commission. 


(a)  171S,  ch.  SS,  a.  16. 
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DecREtD,  that  the  release  signed  and  sealed  by  the  complainant 
Harriety  filed  vrith  the  proceedings,  exhibit  No.  6,  be  set  asldci 
annulled,  and  declared  void  as  such,  leaving  the  money  fetnd  arti- 
cles therein  referred  to,  to  be  restored  or  accounted  (ot  as  shall 
hereafter  be  ordered.  And  that  the  defendant  account  with  the 
complainants  for  their  proportion  of  the  personal  estate,  and  for 
the  rents  and  profits  of  the  i^al  estate  in  the  proceedings  men- 
tioned. That  the  said  accounts  be  stated  by  the  auditor  according 
to  the  proof  already  taken,  and  in  addition  thereto,  on  such  proof 
as  may  be  produced  by  either  party ;  and  to  be  returned,  subject 
to  the  further  order  and  decree  of  this  court. 


The  plaintifis,  by  their  petition,  stated  that  they  had  frequently 
applied  to  the  auditor  to  state  an  account,  as  directed  by  this 
decree,  which  he  had  not  done,  by  which  means  the  defendant 
was  left  in  the  full  enjoyment  of  all  their  property,  to  tiieir  great 
delay  and  injury.  Wherefore,  they  prayed,  that  the  auditor  might 
be  ordered  to  proceed  without  delay.  Sue. 

bth  June^  1812. — Kilty,  Chancellor. — The  auditor  is  directed 
to  proceed  immediately  on  the  statement  of  the  accounts  under  the 
decree ;  unless  prevented  by  any  particular  circumstances,  which 
circumstances,  if  any,  he  will  state  to  the  court. 


After  which,  the  auditor  stated,  and  on  the  2d  of  July,  1812, 
reported  an  account,  as  required  by  the  decree ;  which  wa^  suf- 
fered to  remain  some  time  without  objection,  when  the  case  was 
again  brought  before  the  court  by  the  plaintiffs. 

IMA  JWy,  1812. — Kilty,  Oiancellor. — The  report  having  been 
docketed,  and  laid  during  the  first  seven  days  of  the  present  term, 
the  complainants  are  entitled,  under  the  rule  of  the  court,  to  have 
the  accounts  ratified,  or  examined  and  decided  on. 

Decreed,  on  the  application  of  the  complainants,  that  the  ac- 
count reported  by  the  auditor,  and  filed,  as  above  mentioned,  on 
the  2d  day  of  July,  1812,  be  ratified  and  confirmed ;  and,  that  the 
defendant  Lyde  Griffiitky  do  forthwith  pay  to  the  complainants,  or 
bring  into  this  court  to  be  paid  to  them,  the  sum  of  £363  2«.*  Id, 
current  money,  with  interest  thereon  fix>m  the  2d  day  of  July, 
1812,  till  paid  or  brought  in ;  and  the  costs  of  this  suit  amounting 
as  taxed  by  the  register  to . 
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After  which  it  whs,  by  a  writing  filed,  agreed  betweeh  the  par- 
tiies,  that  this  decrte  be  annulled  and  set  aside ;  that  the  accounts 
and  papers  be  returned  to  the  auditor ;  and  that  further  accounts 
be  stated  according  to  the  directions  which  shoukl  be  given  to  him 
bj  either  party. 

On  the  19th  of  December,  1813,  the  auditor  filed  a  report  in 
which  he  says ;  that  instructions  baying  been  filed,  on  the  part  of 
the  complainants ;  and  the  senrice  of  notice,  when  he  should  pro- 
ceed to  state  the  account  baring  been  admitted  by  the  d^ndant ; 
he  did  proceed  accordingly,  and  having  carefully  and  minutely 
examined  the  proceedings,  the  testimony  and  the  instructions,  be 
has  first  stated  account  No.  1,  in  which  the  defendant  is  changed 
with  the  rents  and  profits  of  the  real  estate,  without  interest,  np  to 
the  9th  of  January,  1811,  and  credited  by  his  wife's  one^third 
Aereof  to  the  9tfa  of  January,  1808,  the  day  of  her  death.  This 
account  shews  the  sum  of  $201 526,  td  have  been  John  H.  Dorsey^i 
share  of  the  said  rents  and  profits  to  the  day  of  his  death ;  and  the 
sum  of  f  13S2  63,  to  have  been  the  complainant's  wife's  share  of 
the  same  rents  and  profits,  to  the  day  on,  or  about  which  the  pos« 
session  of  the  real  estate  is  said  to  have  been  delivered  to  the 
complainants. 

The  auditor  has  then  stated  account  No.  3,  in  which  the  defen« 
dant  is  first  charged  with  the  whole  balance  of  the  personal  estate 
remaining,  after  payment  of  debts,  with  interest  thereon  from  the 
26th  of  April,  1798,  to  the  19th  of  December,  1813^  and  cre- 
dited by  the  amount  of  the  appraised  valuation  of  the  slaves ;  by 
his  wife's  one-third  of  the  balance,  to  the  day  of  John  H,  Dorsey^s 
death,  and  her  one-half  thereof  firom  that  time  to  the  19th  of  De- 
cember, aforesaid*  This  part  of  the  account  shews  the  sum  of 
$194  32,  to  be  John  H.  Dorsey^s  proportion  of  the  net  personal 
estate,  other  than  slaves ;  and  of  the  interest  of  the  whole  net 
personal  estate  to  the  day  of  his  death ;  it  also  shews  the  sum  of 
1738  16,  to  be  the  complainant's  wife's  share  thereof  to  the  said 
19tk  of  December,  1813.  In  the  second  part  of  this  account  the 
defendant  is  charged  with  John  H.  Dorgey^s  said  proportion  of  the 
profits  of  the  real  estate ;  and  with  his  said  proportion  also  of  the 
net  personal  estate,  other  than  the  slaves,  and  of  the  interest  of  the 
whole  net  personal  estate,  to  the  day  of  his  death ;  and  he  is  cre^^ 
dited  by  the  usual  allowance  for  the  said  John  H.  Dorsey^s  board| 
clothing  and  tuition,  viz :  the  yearly  profits  and  interest  of  his  real 
and  personal  estate  respectively ;  and,  also  by  his  wife's  one-half 
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of  the  balance.  This  part  of  the  account  shews  the  sum  of 
$68  25,  to  be  the  complainant's  wife's  share  of  her  deceased 
brother's  net  personal  estate,  other  than  slaves  as  aforesaid. 

The  auditor  has  then  stated  account  No.  3,  in  which  the  defen- 
dant is  charged  with  the  complainant's  wife's  share  of  her  deceased 
brother's  net  personal  estate,  other  than  slayes ;  with  her  said  pro- 
portion of  the  rents  and  profits  of  the  real  estate ;  with  her  said 
proportion  of  the  net  personal  estate,  other  than  slaves,  and  of  the 
interest  of  the  whole  net  personal  estate  to  the  19th  of  December, 
aforesaid ;  and  lastly,  with  interest  on  the  two  last  year's  rent  of 
the  real  estate,  from  the  day  and  year  respectively,  on  which  they 
became  due  to  the  19th  of  December,  1813.  He  is  then  credited 
by  the  usual  allowance  as  aforesaid,  for  the  board,  clothing  and 
tuition  of  the  complainant's  wife,  and  by  the  negro  girl,  cash,  and 
sundry  articles  stated  to  have  been  paid  to  her,  by  the  defendant, 
as  the  consideration  of  the  release  vacated  by  the  decree.  The 
defendant,  however,  is  not  credited  by  the  land,  said  to  have  been 
at  the  same  time,  and  for  the  same  purpose  given  to  the  com- 
plainant's wife  at  $100 ;  because  it  does  not  appear  from  the  pro- 
ceedings, that  the  said  land,  or  any  other  was  ever  conveyed  tp  her. 
This  account  then  shows  a  balance  due  on  the  19th  of  December, 
1813,  to  the  complainants  of  $41  88. 

The  auditor  has  then  stated  account  No.  4,  first  stating  firom  the 
testimony,  taken  in  virtue  of  the  commsssion,  an  estimate,  marked 
A,  of  the  value,  at  the  time  of  executing  the  said  commission,  of 
the  personal  estate  which  consisted  of  slaves,  together  with  their 
increase,  in  which  the  defendant  is  charged  with  all  the  slaves,  and 
credited  by  one-half  of  them  in  value  in  kind  in  right  of  his  de- 
ceased wife.  This  last  account  gives  seven  negro  slaves  therein 
named,  most  of  them  children,  to  the  complainants,  and  four  of 
fiill  age  to  the  defendant 

The  auditor  begs  leave  to  remark,  that  if  the  improvements  for 
which  the  defendant  claims  an  allowance  have  given  any  additional 
value  to  the  real  estate,  which  from  the  testimony  is  extremely 
doubtful,  he  is  of  opinion,  that  their  cost  as  well  as  every  other 
incidental  expense,  not  allowed  him  in  the  accounts  aforesaid, 
have  been  fully  reimbursed  by  his  holding  the  net  personal  estate, 
other  than  the  slaves,  at  their  appraised  valuation,  which  is  clearly 
proved  to  have  been  a  very  inadequate  one.  He  has  to  remark, 
also,  with  reference  to  the  mterlocutoiy  decree,  that  if  the  accounts 
had  been  stated  conformably  to  the  principles  there  suggested,  the 
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resuk  would  haye  been  precisely  the  saine.  He  therefore  begs 
leave  to  report,  that  the  complainants  are  now  entitled  to  the  fol- 
lowing negro  slaves,  to  wit:  Ben^  Joseph^  Roderick^  Lucy^ 
Watly,  Mary^  and  Henry ^  and  also  to  the  sum  of  $41  88,  with 
bterest  thereon  from  the  19th  day  of  the  current  month  until  paid; 
and  their  costs  incurred  in  the  prosecution  of  this  suit* 

To  this  report  the  defendant  excepted ;  Jtrsi^  because  the  auditor 
had  paid  no  regard  to  the  valuation  of  the  real  estate,  as  made 
under  the  authority  of  the  Orphans  Court,  and  sanctioned  by  that 
court,  and  which  valuation  could  not  be  set  aside  by  the  testimony 
in  this  case ;  secimdy  because  a  sufficient  allowance  had  not  been 
made  for  the  board,  clothing,  and  education  of  the  complainant 
Harriet  and  her  brother ;  (Atrd,  because  the  defendant  was  charged 
with  the  rents  and  profits  of  the  real  estate  before  he  took  cha^ 
thereof,  or  had  any  thing  to  do  therewith;  fourth^  because  no 
allowance  was  made  to  the  defendant  for  the  repairs  and  improve- 
ments made  by  him  on  the  farm  of  the  complainant  Harrietj  and 
which  being- necessary  ought  to  be  allowed ;  Jifth^  because  sundry 
credits,  to  which  from  the  testimony,  it  appeared  that  the  defendant 
was  entitled,  had  not  been  allowed  to  him;  9ixth,  because  the 
negro  girl,  received  by  the  complainant  Harriet  of  the  defendant, 
was  credited  at  too  low  a  sum ;  and,  if  the  settlement  was  to  be 
set  aside,  the  complainant  could  have  no  right  to  said  girl ;  seventhy 
because  the  rents  and  profits  of  the  complainant  Harriet j  were  fixed 
at  an  extravagant  price ;  and  were  charged  to  the  defendant  when 
they  were  not  receivied  by  him. 

18<A  January^  1814. — Kilty,  OumcMor. — The  exceptions  to 
the  auditor's  report  being  submitted  on  notes  in  writing,  the  pro- 
ceedings in  the  suit  have  been  considered ;  but  the  Chancellor  has 
not  fully  made  up  his  opinion  on  them. 

On  the  first  exception  he  is  not  satisfied,  that  the  valuation  recog- 
nized by  the  Orphans  Court  ought  to  be  disregarded,  and  the  value 
estimated  firom  Uie  evidence ;  but  if  this  valuation  should  be  taken 
as  the  rule,  it  may  not  apply  to  every  year.  On  the  third  excep- 
tion, the  Chancellor  is  under  the  impression,  that  the  defendant  is 
answerable  as  iar  as  a  claim  against  his  wife,  who  might  have  been 
obliged  to  account ;  provided  any  sum  should  appear  to  have  been 
due  before  his  guardianship  commenced.  It  cannot  be  admitted, 
that  settlements  made  by  the  Orphans  Courts  are  in  all  cases  con* 
elusive ;  but  they  may  frequently  render  it  necessary  to  bring  fur- 
ther proof  of  credits  allowed  by  them.    But  when  the  baknce 
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•tilted  against  a  guardian  on  a  final  account  ia  relied  on  by  lum,  ha 
ought  to  exhibit  all  the  aoeounta,  00  as  to  shew  the  origmal  diarges 
on  which  it  was  founded* 

The  Chancellor  is  satisfied  as  he  was  on  passing  the  decree  to 
account,  that  the  complainants  were  entitled  to  a  distribution  of  the 
specific  articles  when  they  could  be  traced  in  the  hands  of  the 
administrator  or  guardian.  But  he  cannot  confirm  the  account 
No.  4,  reported  by  the  auditor,  in  which  he  makes  the  allotment  to 
the  parties  of  different  negroes  by  name.  There  are  two  modes  by 
which  this  may  be  done  in  the  Orphans  Court.  One  under  the  act 
of  1798,  dbt*  101,  sub  ch.  11,  sec.  16,  by  making  the  distribution 
on  a  day  appointed  :  and  the  other  under  the  act  of  1810,  ch.  34, 
see.  6,  by  the  aj^raisement  of  commissioners,  on  which,  if  neces* 
sary,  a  sale  may  be  ordered.  The  last  act  is  not  obligatory  on  the 
Orphans  Court ;  but  they  may  resort  to  the  former,  which  in  this 
case  is  considered  preferable.  And  if  this  court  has  any  jurisdic- 
tion or  power  in  the  case,  it  may  adopt  the  modes  prescribed  for 
the  Orphans  Courts,  or  a  course  analogous  to  them. 

It  is  therefore  Ordered^  that  this  court  will  on  Thursday,  the 
3d  day  of  Februaiy  next,  make  a  distribution  of  the  negroes 
mentioned  in  the  proceedings,  and  in  the  auditor's  account  No.  4 ; 
proTided  a  copy  of  this  order  be  senred  on  the  defendant  Lyde 
OrijffUhj  before  the  2dth  day  of  the  present  month.  The  Chancel- 
lor  will  also,  on  that  day,  determine  as  to  the  other  parts  of  the 
report,  and  decree  accordingly.  It  is  however  to  be  observed, 
that  the  counsel  for  the  defendant,  relying  possibly  on  the  defence 
set  up,  has  not  given  to  the  auditor  instructions  to  state  an  account 
in  any  other  manner,  or  shewn  how  the  balance  would  stand,  after 
excepting  the  negroes  as  specific  articles,  if  his  exceptions  should 
prevail. 

After  which,  the  parties  having  had  lime  to  consider  and  pre** 
pare  for  the  further  argument  of  the  case,  on  the  suggestions  of  the 
Chancellor,  they  put  in  some  further  notes  in  writing  of  the  argu- 
ments  on  which  they  respectively  relied,  and  the  case  was  again 
brought  before  the  court. 

I2th  February^  1814. — ^Kilty,  ChanceUar, — The  Chancellor  has 
again  examined  the  proceedings  in  this  case,  and  considered  the 
additional  notes  put  in  for  the  defendant  and  since  for  the  com- 
plainant. 
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» 

The  most  mftterial  point  in  controrerty  is,  that  respecting  the 
settlement  in  money,  or  in  specific  articles,  as  to  which  the  Chan* 
cellor  has  already  expressed  his  opinion,  which  is  not  altered. 
The  objection  to  the  credit  of  $150,  on  account  of  the  negro  girl, 
appears  to  be  reasonable,  inasmuch  as  the  complainants,  on  setting 
aside  the  settlement  or  receipt  No.  6,  ought  not  to  retain  any 
benefit  arising  fix>m  it.  The  negro  girl  ought,  therefore,  to  be 
returned,  as  also  the  land,  which,  not  being  conveyed,  the  auditor 
did  not  bring  into  the  account.  This  will  render  necessary  an 
alteration  in  the  account  No.  3,  which  is  made  in  an  account 
stated  by  the  Chancellor  marked  No.  6,  leaving  the  balance  in  mo- 
ney $235  83,  instead  of  $41  88.  The  Chancellor  does  not  per** 
eeive  any  thing  in  the  evidence  from  which  a  greater  allowance 
could  be  made  for  the  maintenance  of  the  complainant  Harriet ; 
nor,  as  the  proceedings  stand,  can  he  direct  any  alteration  as  to 
the  repaiiB,  or  the  maintenance  of  the  young  negroes.  And,  with 
respect  to  the  settlement  of  the  guardian's  account  by  the  Orphans 
Court,  he  is  under  the  impression,  that  the  balance  of  £288  12«.  Id. 
supposing  it  not  altc^red  materially  by  the  succeeding  years,  would 
give  a  value  in  negroes,  estimated  according  to  the  appraisement, 
much  greater  than  the  one  reported  by  account  No.  4. 

Decreed,  that,  on  the  complainant's  tendering,  or  offering,  on 
condition  of  an  immediate  compliance  with  this  decree,  to  deHver 
to  the  defendant  the  possession  of  the  nine  and  three-quarters  acres 
of  land,  and  the  negro  giri,  mentioned  in  the  proceedings,  as  part 
of  the  consideration  from  the  defendant,  on  account  of  which  the 
leceipt,  or  release  exhibit  No.  6,  was  given,  the  defendant  Lyde 
Chtfiih,  do  forthwith  pay  to  the  complainants,  or  bring  into  this 
court,  the  sum  of  two  hundred  and  thirty-five  dollars  eighty-three 
cents,  vrith  interest  thereon  from  the  19th  day  of  December,  1813, 
till  paid  or  brought  in ;  and  do  also  forthwith  pay  over  and  deliver 
to  the  said  complainants  the  following  negro  slaves  named  and  de- 
scribed in  account  No.  4 ;  being  one  half  of  the  personal  estate  in 
land,  to  wit,  one  negro  lad  named  Ben ;  one  negro  lad  named 
Jatq^;  one  negro  lad  named  Roderick;  one  negro  woman  named 
iMcy;  and  one  negro  girl  named  Henny — the  Chancellor  having 
made  the  division  or  distribution  in  the  manner  stated  by  the  audi- 
tor; because  no  cause  has  been  shewn  to  the  contrary,  notwith- 
standing ttie  service  of  the  order  of  the  18th  of  January,  on  the 
defendant. 

3  V.2 
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It  is  further  Decreed,  that  the  defendant  Lyde  Grijfithi  paj  to 
the  coqipIaiQants  their  costs,  amountingi  as  taxed  by  the  registeri 
to|224. 


The  defendant  appealed,  and  the  Court  of  Appealsi  at  June 
term,  1816,  affirmed  the  decree. 

After  which  the  plaintiffs,  by  their  petition,  stated  that  although 
they  had  given  the  defendant  notice  thereof,  he  had  not  complied 
therewith.  Whereupon  they  prayed  process  to  enforce  obedi- 
•ence,  (b)  upon  which  it  was,  on  the  26th  of  June,  1816,  ordered 
that  an  attachment  issue  as  prayed;  and  it  was  issued  accord- 
ingly. 

The  defendant,  on  being  taken  into  custody  and  brought  before 
the  court,  put  in  his  answer  on  oath,  in  which  he  admits,  that  he 
had  been  served  with  a  copy  of  the  affirmed  decree  as  set  forth ; 
but  he  states,  that  it  was  agreed  that  they  should  have  a  meeting, 
at  another  time  and  place,  when  the  terms  of  the  decree  should  be 
complied  with  on  both  sides ;  and  the  plaintiffs  then  admitted,  that 
they  had  in  their  possession  property  to  which  the  defendant  was 
entitled,  which  they  promised  to  deliver  up ;  and  they  also  admit- 
ted that  the  defendant  was  entitled  to  credits  which  had  not  been 
given  to  him ;  that  the  defendant  attended  for  some  hours  on  the 
day,  and  at  the  place  appointed,  and  the  plaintiff  not  appearing,  he 
went  home,  soon  after  which  the  plaintiff  came  to  the  defendant's 
house,  having  the  negro  girl,  mentioned  in  the  decree,  with  him^ 
for  the  purpose,  as  he  said,.of  delivering  her  up ;  and  soon  after 
they  went  upon  the  land  in  the  possession  of  Thomas  Henry^  a 
tenant  of  the  plaintiff's,  when  the  plaintiff  pulled  down  a  part  of 
the  fence,  rode  into  the  field, 'and  desired  the  defendant  to  take 
possession  of  the  land,  if  he  knew  where  it  was,  observing,  that  a 
part  of  it  was  in  that  field,  and  another  part  in  woods ;  that  the 
plaintiff  did  not  pretend  to  deliver  possession  of  any  particular 
part,  or  to  turn  his  tenant  out  of  possession,  who  then  persisted  in 
holding  possession  until  the  expiration  of  his  lease  in  November  fol- 
lowing ;  the  plaintiff  soon  after  went  off,  taking  with  him  the  negro 
girl ;  that  the  plaintiff  has  been  enjoined  by  this  court  not  to  dis- 
pute the  possession  of  his  tenant.  That  the  defendant  is  a  citizen 
of,  and  resides  in  Montgomery  county,  which  has  been  the  place 
of  his  residence  for  several  years  ;  and  the  attachment  was  served 

{h)  1786»  ch.  72»  f .  25,  repealed  by  1S18,  ch.  19S,  a.  4. 
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oil  Um  bj  tti€  sheriff  of  Anne  Arandel  county,  in  the  city  of 
Ansapolis ;  and  the  defendant  denies  that  he  intended  any  con- 
tempt|  &C. 

lOih  Juljfy  1816. — ^KiT^TT,  Chancellor. — This  petition  was  argued 
hy  counsel  on  each  side.  Those  parts  of  the  answer,  respecting 
farther  credit,  could  not  have  any  influence  on  the  question,  and 
were  not  rehed  on  in  the  argument.  But  it  appears,  that  CrapsUr 
had  not  such  a  possession  of  the  land  as  to  enable  him  to  make  a 
yalid  tender  of  it,  under  the  decree ;  and,  supposing,  as  contended, 
that  Griffith  was  unwilling  to  comply  with  the  decree,  he  ought  not 
to  be  compeUed  so  to  do,  without  receiving  what  he  is  entitled  to, 
which  he  might  otherwise  have  to  seek  for  after  a  compliance  on 
his  part.  The  objection  as  to  the  manner  of  offering  the  posses- 
sion, would  not  be  material,  if  Craptter  held  the  land ;  because 
Qr^Uk  must  have  known  where  it  lay. 

As  to  the  objection  on  the  ground  of  residence,  it  appears,  that 
by  the  practice  in  England,  a  person  found  in  London  may  be 
attached  there,  though  residing  in  a  different  county.  I  do  not 
know,  that  a  case  of  the  kind  has  before  occurred  here ;  but  it  is 
not  material  in  the  present  case,  as,  for  the  reasons  above  stated, 
the  respondent  Lyde  Griffith^  is  discharged  from  the  attachment, 
leaving  the  decree  to  be  proceeded  on  hereafter,  so  as  to  have  it 
finally  executed. 

After  which,  on  the  31st  of  May,  1817,  this  plaintiff  BatU 
Crapstery  filed  another  original  bill  against  this  defendant  Lyde 
Gr^fiik  ;  in  which  he  refers  to  and  invokes  the  proceedings  of  the 
former  suit  into  this;  and  then  states,  that  the  defendant  had 
retained  and  received  the  profits  of  the  negroes  allotted  to  this 
plaintiff  until  the  last  day  of  November,  1816 ;  that  the  commis- 
sion, in  the  former  case,  ui^der  which  proof  had  been  taken  ascer- 
taining the  sex  and  age  of  all  the  negroes  in  the  possession  of  the 
defendant,  which  were  of  the  estate  of  the  late  Vachd  Dorsey^  was 
closed  on  the  8th  of  September,  1810 ;  sbce  which  time,  and  be- 
fore the  decree  of  the  12th  of  February,  1814,  Xucy,  one  of  the 
negroes  decreed  to  the  plaintiff,  had  bad  two  children,  the  one 
named  Alfred^  and  the  other  named  Ouffee;  and  that  MiUy^ 
another  of  the  negroes  decreed  to  the  plaintiff,  had  also  had  a 
child  in.  the  same  interval  of  time,  named  Eliza;  which  three 
negro  children  the  defendant  refused  to  deliver,  and  claimed  as  his 
own.     That  Harriet^  the  wife  of  this  plaintiff,  had  joined  him  in  • 
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deed  eonveymg  ftU  htf  real  estate,  in  the  proceedings  mentioned, 
to  Detenu  D*  Howard^  who  had  conyeyed  the  same  to  this  plain- 
tifT;  after  which  she  died.  That  the  defendant  had,  while  he  acted 
as  guardian  of  the  late  Harriei^  and  during  her  minority,  obtained 
from  the  land  ojfice,  a  warrant  to  affect  some  vacancy,  under  which 
he  had  obtained  a  patent  for  nine  and  three-quarters  acres  of 
Tacancy  adjoining  her.  land,  which  was.  obtained  for  her  benefit. 
That  the  plaintiff  had  not  been  able  to  deliver  possession  of  the 
land  to  the  defendant,  as  directed  by  the  decree ;  because  he  could 
not  ascertain  its  true  location ;  and  the  defendant  had  taken  no 
steps  to  ascertain  it;  but  intended,  as  the  plaintiff  believed,  to 
throw  down  the  fences,  and  expose  the  plaintiff's  crops  to  gteat 
damage,  under  pretence  of  resorting  to  the  land  he  had  so  obtained. 
Whereupon  it  was  prayed,  that  the  defendant  might  be  ordered  to 
deliver  to  the  plaintiff  the  negroes,  born  after  the  close  of  the  com- 
mission,  and  before  the  decree ;  to  account  for  the  vahie  of  the 
labour  of  the  other  negroes,  from  the  19th  of  December,  1813,  the 
date  of  the  auditor's  report,  to  the  last  day  of  November,  1816, 
when  they  were  delivered  :  to  convey  to  the  plaintiff  the  adjacent 
vacant  land  for  which  he  had  obtained  a  patent,  upon  being  re- 
funded the  amount  of  expenses  incurred  in  obtaining  the  same ; 
and  that  he  might  have  such  other  relief  as  was  suited  to  the 
nature  of  his  case. 

The  defendant,  in  his  answer  to  this  bill,  admits  the  proceedings 
in  the  former  suit,  and  that  he  had  not  delivered  the  negroes  before 
the  time  mentioned ;  because  the  plaintiff  had  failed  to  comply 
with  the  terms  of  the  decree  on  his  part ;  that  he  then  held  the 
three  negro  children,  as  alleged ;  because  he  believed  himself  to 
be  lawfully  entitled  to  them.  That  he  had  not  taken  up  any  vacant 
land  adjacent  to  the  land  of  his  ward,  or  for  her  use ;  but  had 
obtained  a  patent  for  some  land,  for  which  he  had  fully  paid.  And 
he  further  alleged,  that  as  it  appeared  to  be  the  object  of  the  plain- 
tiff to  have  the  former  decree  opened,  and  the  case  reheard,  he 
prayed  to  be  permitted  to  introduce  and  substantiate  sundry  claims 
and  allowances,  as  then  specified,  which  he  had  not  obtained  the 
benefit  of  under  the  former  decree. 

The  plaintiff  put  in  a  general  replication  to  this  answer ;  upon 
which  a  commission  was  issued,  and  the  depositions  of  several 
witnesses  taken  and  returned  on  the  I8th  of  January,  1819.  After 
which  the  case  was  brought  hefore  the  court. 
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lOffc  OcMer^  1819.— Kiltt,  Chanedhr.—D^cwEO,  with  the 
assent  of  the  parties,  that  the  auditor  state  an  account  between  the 
parties,  open  the  evidence  in  the  cause,  or  such  other  evidence  as 
sbail  be  produced  by  either  party;  reserving,  nevertheless^  all 
equity,  as  to  the  right  of  the  party  to  claim  an  account,  until  the 
final  hearing. 


On  the  17th  of  June,  1820,  the  auditor  reported,  that  on  the 
application  of  the  plaintiff,  he  had  given  notice  as  usual,  that  he 
wobM  attend,  on  a  certain  day,  to  take  any  further  testimony ;  but 
none  having  been  offered,  he  had  since  carefully  read  and  consi- 
dered the  proceedings  and  the  testimony  already  had ;  and  having 
first  prepared  firom  them  the  estimates  accompanying  this  report,  he 
had  stated  an  account  between  the  parties,  wherein  the  defendant 
is  charged  with  the  value  yearly,  according  to  the  estimates  of  the 
services  of  the  uegtoeM  heietofore  allotted  to  the  complainant ;  Aat 
18  to  say :  from  the  19th  of  December,  1813,  to  which  time  the 
first  account  was  carried,  until  the  3(Hh  of  November,  1816,  when 
they  were  delivered ;  and  with  interest  as  usual.    And  he  is  cre- 
dited for  the  board,  &c«  of  the  complainant's  wife  from  the  9th  of 
Jaauaiy,  1809,  when  the  allowance  therefor,  in  the  first  account^ 
was  discontinued  until  April  following,  when^  it  is  now  proved, 
she  left  the  defendant's  house — ^for  the  services  otJfegro  MariAj 
according  to  the  estimate  from  that  time  until  she  was  returned  to 
hitn — ^for  the  expense,  according  to  an  estimate,  of  raisings  the 
negro  child  Haanson^  until  the  30th  of  November,  1816 — ^for  one- 
half  the  expense,  also,  of  raising  the  negro  children  A^ed^  Cufftt^ 
and  EHzoj  from  the  19th  of  December,  1813,  until  they  respec- 
tively attained  the  age  of  seven  years — for  a  sum  paid  the  commis- 
aoners  for  dividing  certain  lands  of  Capt.  PkUenum  Darsey^  and 
for  interest ;  leaving  due  to  the  complainant  a  balance  of  $291  77, 
with  interest  thereon  firom  the  19th  of  December,  1819,  until  paid. 
The  auditor  further  states,  that  he  could  not  make  any  aUow^ 
anee  for  the  nine  and  three-quarters  acres  of  land ;  because  of  the 
absence  of  testimony,  from  which  its  annual  value  might  be  esti- 
mated.   For  expenses  of  raising  the  young  negroes  heretofore,  as 
aforesaid  sDotted  to  the  complainant,  he  makes  no  allowance; 
because  the  account  then  takra,  up  to  the  19th  of  December,  1813, 
was  predicated  upon  an  assumption,  that  the  negroes  of  Vachd 
Dortey  were  indisputably  worth  yearly  the  interest  of  the  sum  at 
which  Ifaey  were  appraised,  over  and  above  the  expense  of  raising 
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their  increase.  And  if  there  were  any  ineqaality  in  the  duration 
of  tiien^,  it  is  now  too  late  to  rectiiy  it,  directly  or  indirectly.  It 
was  made  from  a  view  of  the  testimony  then  had^  with  notice  to 
the  defendant,  both  before  and  after  it  was  made ;  and  then  con- 
firmed by  the  court  in  the  absence  of  any  objection  on  his  part, 
notwithstanding  such  notice. 

The  valuation  of  the  two  negroes,  Walter  and  Jlfory,  said  to  have 
been  returned  in  the  inventory,  and  to  have  died  some  time  after- 
wards, does  not  appear  in  this  inventory  or  elsewhere.  They  are 
not  even  named  in  it ;  and  all  the  negroes  are  valued  together, 
and  not  separately.  And  the  auditor  is  not  satisfied,  that  if  so 
returned,  and  since  dead,  they  have  not  been  already  passed  to 
the  credit  of  the  administrators  in  their  final  account  rendered  to 
the  Orphans  Court.  Of  the  fees  and  taxes,  and  their  amount,  said 
to  have  been  paid  by  the  defendant  for  account  of  his  ward,  or  of 
any  other  payment  or  expenditure  with  which  his  ward's  estate 
was  chargeable,  either  for  the  whole,  or  in  part,  having  been  made 
by  the  defendant,  and  not  credited  him  somewhere,  there  is  no 
sufficient  proof. 

The  auditor  further  states,  that  he  does  not  see  how  he  can  aid 
the  court  in  apportioning  the  negro  children  Alfrtdj  Caffetj  and 
Eliza^  born  since  the  time  to  which  the  first  division  related  ;  no 
evidence  having  been  taken  under  the  commission  from  which  the 
value  of  each  might  be  collected,  as  was  done  before.  All  he  can 
do  is  to  report  to  the  court,  that  from  the  testimony  in  the  cause, 
it  appears,  that  Mfred  is  now  about  ten  years  of  age,  and  that 
Cuffte  and  EUza^  are  between  seven  and  eight  years  old. 

The  defendant  excepted  to  this  report  of  the  auditor;  fir$tj 
because  the  charges  in  the  account  for  the  hire  of  the.  neg^roes 
allotted  to  the  complainant  in  the  former  suit,  are  extravagant ; 
Hcondj  because  no  allowance  ought  to  be  made  for  the  same,  as  the 
complainant  did  not  comply  with  what  was  required  by  the  decree 
on  his  part;  thirds  because  more  ought  to  have  been  allowed 
to  the  defendant  for  the  expenses,  &c.  for  which  he  is  allowed  a 
credit ;  fourth^  because  he  had  not  allowed  the  defendant  the  cre- 
dits to  which  his  proofs  entitled  him ;  jyih^  because,  as  the  com- 
plainant claims  more  negroes  than  were  allowed  to  him  in  the 
former  decree,  it  is  competent  to  the  defendant,  in  answer  to  said 
claim,  to  prove,  that  he  has  already  received  more  than  his  .propor- 
tion of  all  the  negroes ;  siacth^  because,  as  complainant,  agreeably 
to  proof,  received  negroes  to  which  he  is  not  entitled,  it  is  contrary 
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to  aU  eqmtj  Aat  he  nhould  now  be  allowed  fcHT  the  hire  of  those 
negroes ;  seventhj  because  credit  is  not  allowed  the  defendant  for 
the  two  negroes,  Walter  and  Jlfory,  who  had  died  before  the  for- 
mer decree ;  and  eighth,  beeaose.  no  allowance  had  been  made  to 
the  defendant  for  the  expense  of  raising  the  young  negroes,  bom 
since  the  death  of  Vachel  Darseyy  which  have  been  allotted  to  the 
complainant. 

13^  January^  1821. — Kiltt,  Chancellor. — This  suit  being 
ready  for  hearing,  was  ai^ed  by  counsel  on  each  side,  on  excep- 
tions to  the  auditor's  report,  and  on  the  equity  reserved  by  the 
mterlocutory  decree  made  by  consent  of  the  parties. 

On  considering  the  proceedings,  I  have  formed  the  following 
opinions  on  the  case ;  firei^  that  the  decree  in  the  suit  by  Crapster 
and  wife,  against  GriffUh,  as  aflbrmed  by  the  Court  of  Appeals,  is 
conclusive  and  cannot  be  opened  for  either  party ;  .secondly,  that 
the  negroes  bom  after  the  close  of  the  commission,  ought  to  have 
been  brought  in  by  a  supplemental  bill,  and  cannot  be  sued  for  by 
a  new  bill,  having  been  in  eese  before  the  decree ;  and  thirdly,  that 
the  value  of  the  labour  of  the  negroes,  from  the  time  of  the  audi- 
tor's statement,  ought  not  to  be  allowed  in  this  suit,  it  being  a 
subject  proper  either  for  the  Court  of  Appeals,  in  the  nature  of  an 
increase  of  damages,  or  interest ;  or  for  a  suit  on  the  appeal  bond. 
There  is  also  a  prayer  in  the  bill  for  a  conveyance  of  certain  lands 
taken  up,  concerning  which  nothing  was  said  in  the  argument^ 
and  there  is  no  ground  for  a  decree. 

Dbchesd,  that  the  bill  be  dismissed  with  costs,  to  be  taxed  by 
(he  register. 

From  this  decree  the  plaintiff  appealed,  and  the  case  having 
been  carried  up  to  the  Court  of  Appeals,  and  the  solicitors  of  the 
purties  fully  heard  there. 

12(&  July,  1823. — By  the  Court  of  Appeals. — ^Decreed,  that 
the  decree  of  the  Court  of  Chancery  be  reversed  with  costs  in  that 
oonit  and  in  this.  Decreed,  that  the  appellant  is  entitled  to  one 
moiety  of  the  negroes,  bom  of  Lucy  and  MiUy  after  the  execution 
of  the  commission,  and  before  the  passing  of  the  decree  in  the  suit 
brought  by  the  appellant  and  his  wife,  against  the  present  appeUee 
in  the  Court  of  Chancery,  and  which  is  referred  to  and  made  part  of 
the  bill  of  complaint  in  this  cause ;  and  that  the  appeUant  is  entitled 
to  recover  the  value  of  the  labour  of  the  negroes  assigned  to  him 
by  said  decree,  from  the  date  of  the  auditor's  statement,  to  vrit : 
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the  19th  day  of  December,  1813,  to  the  period  when  the  said 
last  mentioned  negroes  weie  delivered  to  the  appellant.  And 
Decreedj  that  the  Chancellor  make  and  pass  all  necessarj  and  pro- 
per orders  for  canying  this  decree  into  full  and  complete  effect. 


The  plaintiff  by  his  petition,  shewing  this  decree  of  the  Court  of 
Appeals,  prayed  that  the  case  might  be  referred  to  the  auditor^ 
with  directions  to  state  an  account  accordingly,  from  the  .proceed- 
ings in  the  casciy  and  on  such  testimony  as  he  might  be  authorized 
to  take,  &o. 

4th  May,  1824. — Johnson,  Chancellor. — On  the  present  appli- 
cation, and  in  pursuance  of  the  decree  of  the  Court  of  Appeab  of 
the  12th  of  July  last,  it  is  Orderedj  that  the  auditor,  from  the  evi- 
dence in  the  cause,  or  from  such  as  may  be  taken  before  him,  the 
usual  notice  being  first  given,  report  to  this  court  the  names  and 
ages  of  the  negroes  bom  of  Lucy  and  MiUy  after  the  execution  of 
the  commission,  and  before  the  passing  of  the  decree  in  the  suit 
brought  by  the  appellant  and  his  wife  against  the  defendant  in  this 
court ;  as  well  as  the  value  of  each ;  in  order  that  the  complainant 
may  obtain  one  moiety  thereof.  And  it  is  further  Ordered^  in  pur- 
suance of  the  said  decree  of  the  Court  of  Appeals,  that  the  auditor 
also  state  and  return  an  account  from  the  same  evidence,  the  value 
of  the  balance  of  the  negroes  assigned  to  him  from  the  date  of  the 
auditor^s  statements,  to  wit :  the  19th  of  December,  1813,  to  the 
period  when  the  said  last  mentioned  negroes  were  delivered  to  the 
appellant. 

On  the  21st  of  September,  1825,  the  auditor  reported,  that  on 
the  application  of  the  plaintiff  and  in  execution  of  this  order,  he 
had  given  notice  to  the  parties ;  and  had,  at  the  instance  of  the 
plaintiff,  issued  summons  for  his  witnesses^  which  having  been 
served,  the  parties  and  witnesses  attended,  and  some  additional 
testimony  having  been  taken  by  him ;  from  all  which  he  states, 
that  the  negroes  bom  of  Lucy  and  JlftZty,  after  the  execution  of  the 
commission,  and  before  the  passing  of  the  decree,  are  Alfred^  about 
fifteen  years  of  age,  and  of  the  value  of  $280 ;  Cuffee^  about  thir- 
teen years  of  age,  and  worth  $250;  and  Elizay  aged  thirteai 
years,  and  of  the  value  of  $175.  In  considering  the  second  part 
of  this  order,  and  the  decree  of  the  Court  of  Appeals,  it  was  de- 
signed to  execute,  it  occurred  to  him,  they  might  have  been  in- 
tended to  require,  as  they  literally  do,  an  account  solely  and 
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ezclusivety  of  the  value  of  the  labour  of  the  negroes  awarded  to 
the  complainant  in  the  first  suit^  from  the  time  to  which  the  credit 
in  that  suit  was  carried,  to  the  date  of  their  delivery ;  and  he 
accordingly  stated  the  account  A,  making  due  from  the  defendant 
to  the  complainant,  |879  60,  with  interest  on  $831  32,  pari 
thereof  from  the  19th  of  December,  1816,  until  paid. 

Then  supposing  it  might  be  desirable  to  the  court,  to  have  the 

defendant  aUowed,  in  such  account,  all  credits  he  might  appear  to 

be  entitled  to,  and  charged  further  with  what  might  appear  to  be 

pToj>efly  chargeable  to  him  for  services  of  the  said  negroes  Mfrtdj 

O^jfU  and  Ehaa ;  he  stated  another  estimate  of  the  allowance  to 

be  made  for  the  raising  of  young  negroes  until  they  attained  the 

age  of  seven  years ;  from  the  evidence  here  reported,  considered 

together  with  that  taken  under  the  commission  in  this  suit ;  and 

then  the  account  B,  being  a  continuation  of  the  account  reported 

on  the  ITth  of  June,  18S0 ;  correcting,  according  to  the  estimate 

so  stated,  the  credits  in  that  account  for  the  maintenance  of  young 

negroes,  and  charging  the  defendant  with  half  the  value  of  the 

services  of  the  said  MJrtd^  Ouffte  and  Eliza^  from  the  time  they 

respectively  attained  the  age  of  iiine  years,  until  the   19th  of 

Deeembtf  next,  the  end  of  the  year;  and  it  makes  due  from  the 

defendant  to  the  complainant,  $669  64,  with  interest  oh  $520  76, 

part  thereof,  from  the  said  19th  of  December,  1825,  until  paid. 

To  this  report  the  defendant  excepted,  1st.  Because  it  was  not 

pursuant  to  the  decree  of  the  Court  of  Appeals,  nor  warranted  by 

the  testimony.     2d.  Because  so  much  of  account  B,  as  relates 

to  errors  in  the  former  account  of  the  17th  of  June,  1820,  is 

not  authorized  by  the  testimony  nor  by  the  order  of  the  court. 

3d.  Because  the  valuation,  in  the  latter  part  of  account  B,  is  not 

authorized  by  the  decree  of  the  Court  Of  Appeals ;  and  also,  because 

k  is  made  upon  the  evidence  of  one  who  has  given  contradictory 

testimony,  and  is  also  contradicted  by  other  proofs.     4th.  Because 

interest  ia  charged.     5th.  Because  account  A  is  not  warranted  by 

the  testimony ;   and  6th.   To  both  accounts,  because  credits  to 

which  the  defendant  is  entitled,  and  which  have  never  been 

allowed  him,  are  not  given. 

The  defendant,  by  his  petition  on  oath,  stated,  that,  in  conse- 
quence of  an  agreement  with  4he  plaintiff  to  refer  the  case  to 
arbitration,  he  had  not  caused  his  witnesses  to  attend  and  give 
evidence  before  the  auditor.     Whereupon  he  prayed,  that  the  case 
4  V.2 
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might  be  remanded  to  the  auditor^  with  directions  to  take  further 
testimony,  &c. 

ISlk  Octobefj  1825. — Bland,  ChanceUar. — Ordered^  that  this 
case  be,  and  the  same  is  hereby  returned  to  the  auditor,  to  take 
such  additional  testimony  as  may  be  produced  by  either  party,  on 
giving  the  usual  notice ;  and  to  correct  his  report  and  statements 
accordingly. 

On  the  20th  of  September,  1826,  the  auditor  reported,  that  after 
baying  given  notice  to  the  parties,  he  had  taken  the  depositions  of 
several  witnesses,  from  which  he  had  corrected  the  estimates  here- 
tofore returned,  and  Restated  the  accounts.  On  account  A,  the  de- 
fendant is  indebted  to  the  complainant  in  the  sum  of  $824  43, 
with  interest  on  $779  22^  part  thereof  from  the  19th  of  December, 
1816,  until  paid.  On  account  B,  the  defendant  is  indebted  to  the 
complainant  in  the  sum  of  $603  93,  with  interest  on  $476  71, 
part  thereof  from  the  19th  of  December,  1825. 

The  plaintiff  excepted  to  this  report,  and  account  B  of  the  audi- 
tors, 1st.  Because  an  allowance  was  made  to  the  defendant  for  the 
maintenance  of  the  liegroes  Alfredy  Caffee  and  Eliza  ;  and  he  is 
charged  with  the  value  of  their  services.  2d.  Because  it  refers  to 
and  is  predicated  upon  an  account  reported  17th  of  June,  1820, 
wherein  are  included  sundiy  charges  and  discharges  not  warranted 
by  the  decree  of  the  Court  of  Appeals ;  and  3d.  Because,  by  that 
decree  the  only  matter  of  account  between  the  parties  is  the  value 
of  certain  negroes'  services  mentioned  in  account  A. 

The  defendant  excepted  to  the  report  of  the  auditor,  1st.  Because 
too  much  was  allowed  for  the  services  of  the  negroes.  2d..  Be- 
cause too  little  is  allowed  for  the  maintenance  of  the  infant  n^oes. 
3d.  Because  the  complainant  is  not  charged  with  the  moneys 
omitted  in  the  former  account,  and  which  he  had  admitted,  as 
would  appear  by  the  testimony.  4th.  Because  interest  is  charged, 
which,  under  any .  circumstances,  oug^t  not  to  be  allowed,  and 
more  especially  when  the  complainant  has  not  executed  the  decree 
requiring  him  to  reconvey  the  land ;  and  5th.  Because,  until  a 
division  is  made  of  the  negroes  bom  after  the  return  of  the  com- 
mission, and  before  the  final  decree,  the  defendant  is  not  charge- 
able with  the  services  of  any  of  them. 

iOth  Januaryj  1829. — ^Bland,  Chancdlor. — The  exceptions  to 
the  auditor's  report  standing  ready  for  bearing,  the  solicitors  of  the 
parties  were  fully  heard,  and  the  proceedings  read  and  considered. 
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The  decree  of  the  Chancellor  having  been  reversed,  and  the  case 
reinanded  to  this  court,  \?ith  orders  to  execute  the  decree'  of  the 
Court  of  Appeals ;  the  auditor  \?as  directed  to  state  an  account 
accordingly,  with  a  view  to  enable  this  court  to  perform  the  duty 
prescribed  to  it ;  which  accounts  the  auditor  finally  stated  and  re- 
ported on  the  20th  oi  September,  1826.  The  substance  of  the 
exceptions  taken  to  the  accounts  thus  reported  is,  that  neither  the 
one  nor  the  other  of  them  conforms  to  the  directions  of  the  Court 
of  Appeals. 

The  solicitors  have  allowed  themselves  to  take  a  retrospective 
and  large  view  of  this  case ;  and  have  thence  argued,  that  the 
decree  of  the  Court  of  Appeals  cannot  be  taken  in  its  literal  sense ; 
because  it  would,  if  so  taken,  produce  the  grossest  injury  to  one ; 
do  complete  justice  to  neither  of  the  parties ;  a^d  in  no  way  cover 
the  whole  case  upon  which  the  court  was  called  upon  to  adjudi- 
cate. For,  by  givmg  to  the  plaintiff  nothing  more  than  a  bare 
moiety  of  the  three  negroes  bom  of  Lucy  and  MUhff  he  would  lose 
his  share  of  their  hires  and  profits  until  they  are  divided,  or  sold, 
and  delivered  up.  And  by  giving  to  the  plaintiff  the  entire  value 
of  the  labour  of  the  other  negroes,  as  specified,  the  defendant 
would  be  excluded  from  Credits  and  deductions  to  which,  from  the 
nature  of  the  whole  case,  he  is  most  manifestly  entitled.  But  this 
court  cannot  permit  itself  to  indulge  in  any  such  wide  range  of 
review,  or  great  latitude  of  construction. 

When  a  decision  is  adduced  as  a  precedent,  affording  evidence 
and  illustration  of  the  principles  of  equity,  which  it  is  urged  should 
govern  a  new  case,  then  under  consideration,  unless  the  rule  be 
unambiguous  and  clear,  it  is  certainly  fit  and  proper  to  attend  to 
all  the  circumstances  upon  which  it  is  founded ;  and  also  to  under- 
stand the  reasons  and  arguments  by  which  the  mind  of  the  court 
was  brought  to  the  conclusion  which  has  been  recorded  as  its 
judgment.  Because  in  such  instances  the  only  object  is  to  ascer- 
tain what  is  the  law  applicable  to  the  case  under  consideration, 
which  law  does  not  consist  in  particular  cases;  but  in  general 
principles  which  run  through  and  govern  them.  The  principle  is 
the  thing  which  is  to  be  extracted  firom  cases,  and  to  be  applied  to 
other  cases,  (c) 

(c)  Roflt  9.  Cooper,  Cowp.  6S8.  Walpole  v,  Cholmondely,  7  T.  R.  148.  Brown- 
11^  V.  Wright.  2  £oz.  and  Pul.  24.  Silk  «.  Prime,  1  Bro.  c.  c.  ISS^  n.  Perrj  9, 
Wiiitehead,  6  Yes.  64.    Morgan  v.  Morgan,  0>  Jlad.  410. 
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Here,  however,  this  court  has*  been  entirely  precluded  from  any 
nxxch  inquiry.  The  law  of  this  case  has  been  pronounced  by  Hke 
tribunal  in  the  last  resort ;  and  it  has  been  returned  to  this  court 
with  special  directions  as  to  the  mode  in  which  that  law  is  to  be 
carried  into  effect.  Interest  reipMuM  res  judicaiaa  non  resdndii 
.  It  is,  therefore,  now  wholly  unimportant,  as  regards  the  matter  un- 
der consideration,  what  was  the  nature  of  the  case  on  which  the 
decree  of  the  Court  of  Appeals  was  founded ;  or  what  were  the 
reasons  which  induced  that  court  to  give  the  directions  it  has 
done ;  since  it  ts  not  the  reason,  or  applicability  of  the  law,  so  laid 
down,  which  i^  in. any  manner  the  subject  of  consideration  at  this 
time ;  but  simply  in  what  mode  the  directions  g^ven  for  executing 
an  unalterable  judgment  can  be  most  correctly  and  effectually  com- 
plied with.  Litigation  must  end  somewhere.  It  is  certain,  that 
this  court  cannot,  in  any  one  particular,  however  unimportant, 
revise^  correct,  or  alter,  any  order  or  decree  of  th^  Court  ot 
Appeals ;  and  it  is  questionable,  whether  even  that  court  itself, 
confined  as  it  is,  by  the  express  provisions  of  the  constitution,  to 
the  exercise  of  none  other  than  a  specified  degree  of  appellate 
power  over  the  decisions  of  the  tribunals  of  original  jurisdiction, 
can,  after  the  close  of  the, term  at  which  its  decree  has  been  passed, 
grant  a  rehearing  pr  bill  of  review  for  any  cause  whatever,  (d) 

This  case  has  been  carried  to  the  ultimate  tribunal,  and  a  final 
decree  obtained  ;  which  having  been  sent  here  to  be  executed  in 
the  mode  prescribed,  it  consequently  becomes  my  duty  promptly 
to  obey.  I  therefore  deem  it  proper  to  pass  by,  without  further 
notice,  all  those  portions  of  the  argument,  respecting  the  incom- 
plete nature  and  unjust  operation  of  the  decree  of  the  Court  ot 
Appeals,  which  have  been  so  strongly  urged,  and  to  proceed  to  the 
execution  of  it,  according  to  its  clear  and  unequivocal  meaning. 

It  has  been  finally  and  very  distinctly  declared,  that  the  plaintiff  is 
entitled  to  recover  the  value  of  the  labour  of  certain  negroes.  That 
value  I  conceive  has  been  correctly  ascertained  by  the  auditor's 
account  A.  I  shall,  therefore,  award  it  to  the  plaintiff  accordingly. . 
It  has  been  further  very  perspicuously  decreed  by  the  Court  ot 
Appeals,  that  the  plaintiff  is  entided  to  one  moiety  of  the  negroes 

(d)  1804,  ch.  56,  8.  6.  Barbon  v.  Searle,  1  Vern.  416.  Penn  «.  Baltimore,  1 
Ves.  466.  Perry  v.  Whitehead,  6  Ves.  647.  WUlan  v.  Willan,  16  Vea.  89.  Mur- 
ray V,  Coster,  20  John.  Rep.  608.  White  v.  Atkinaon,  8  Call.  876.  Campbell  v. 
Price,  8  Mun.  227.  Bum  v,  Poaug,  8  Deaan.  614.  McCormick  v.  Sullivant,  10 
Wheat.  199.    Vattel,  b.  1,  ch.  18,  a.  165. 
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i)om  of  Lttcy  and  Millyj  who  are  admitted  to  be  the  three  negroes 
Alfrtd^  Cuffee  end  Eliza. 

4  partition  of  penional  estate  can  only  be  obtained  in  a  Court  of 
Equity;  and  if  the  partition  cannot  be  made  in  kind,  this  court 
has  the  power  to  order  a  sale  for  the  purpose  of  conyerting  the  in- 
dividual  property  into  money,  so  as  to  make  a  correct  division  of 
the  proceeds  of  the  sale*  These  three  negroes  are  incapable  of  a 
partition  into  moieties  \  and  consequiently,  the  decree  of  the  Court 
of  Appeals  can  only  be  carried  into  effect  by  a  sale,  which  I  shall 
order  accordingly,  (e) 

DEcaEKD,  that  the  account  A,  as  made  and  reported  by  the 
auditor,  on  the  20lh  of  September,  1826,  be  and  the  same  is 
hereby  ratified  and  confirmed  ;•  and  the  account  B,  together  with  all 
the  said  exceptions  in  any  manner  impeaching  the  said  account  A, 
are  hereby  rejected  and  overruled.  Decreedy  that  the  defendant 
pay,  or  bring  into  this  court  to  be  paid  to  the  complainant,  the  sum 
of  $824  43,  with  legal  interest  on  $779  22,  part  thereof,  from  the 
1 9th  of  December,  1816,  until  paid  or  brought  in,  together  with 
the  costs  of  this  court,  and  the  costs  in  the  Court  of  Appeals,  to  be 
taxed  by  the  register.  Decreed^  that  the  three  negroes  Alfrtdy 
Caffee  and  EUza^  in  the  proceedings  mentioned,  be  sold,  &c. 
That  Thomas  S.  Alexander  be  appointed  trustee  to  make  the  said 
sale^  &c.     That  the  terms  of  sale  be  ready  money,  &c. 


From  this  decree  the  defendant  appealed,  and  the  case  having 
been  carried  up,  and  the  solicitors  of  the  parties  having  been  fully 
heard. 

Junt  temt^  1831. — By  the  Ccurt  of  Appeals, — Decreed,  that 
the  decree  of  the  Court  of  Chancery,  passed  in  this  suit,  on  the 
thirtieth  day  of  January,  in  the  year  eighteen  hundred  and  twenty- 
mne,  be,  and  the  same  is  hereby  reversed  with  costs.  That  ac- 
count B,  reported  by  the  auditor  to  the  Court  of  Chancery,  on  the 
20th  September,  1826,  be,  and  the  same  is  hereby  confirmed,  and 
all  other  accounts  and  statements  inconsistent  therewith,  are  hereby 
overruled.  And  that  GriffUh^  the  plaintiff  in  error,  pay  to  Crap- 
UeTy  the  defendant  in  error,  the  sum  of  six  hundred  and  three 
dollars  ninety-three  cents,  with  interest  on  four  hundred  and  se- 
venty^five  dollars  and  seventy-one  cents  from  the  19th  December, 
1825,  until  paid. 

(e)  Co.  Litt.  197.    Smith  «.  Smith,  4  Rand.  S5. 
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And  forasmuch  as  a  sale  of  the  three  negroes  Alfred^  Caff^y  and 
Eliza^  in  the  proceedings  mentioned,  is  necessary,  it  is  Decreed, 
that  a  sale  of  said  negroes  be  made,  as  directed  by  the  decree  of 
the  Chancellor,  and  upon  such  terms  as  are  prescribed  in  said 
decree,  or  may  be  prescribed  by  the  Chancellor,  in  any  future 
order.  That  the  Chancellor  from  time  to  time,  pass  any  order  in 
the  premises  which  may  be  necessary,  in  order  to  a  sale  of  said 
negroes,  and  distribution  between  the  parties,  of  the  proceeds  of 
sale,  after  deducting  all  necessary  expenses  incurred  in  making  the 
sale.  And  that  in  the  account  hereafter  to  be  stated,  relative  to 
the  proceeds  of  sale  of  said  negroes  and  distribution  thereof,  the 
Chancellor  shall  allow  to  the  defendant  in  error,  his  proportion  of 
the  just  yalue  of  the  services  of  the  said  three  negroes,  fi^m  the 
19th  December,  1825,  until  the  plaintiff  in  error  shall  deliver  up 
said  negroes. 
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A  femM  covert  defendant  attached  for  not  answering.  The  bill  amended  ao  as  to 
charge,  that  an  infant  defendant  had  attained  her  foil  age,  that  she  might  be  com- 
'  pelled  to  answer  as  an  adult.  Where  there  is  a  plurality  of  defendanti,  and  a 
commission,  with  consent  of  some  of  them  only,  lias  been  issued,  the  testimony  so 
taken  cannot  be  read  against  those  who  had  not  consented  to  the  issuing  of  the 
commission. 

The  rule  is,  that  a  voluntary  conveyance  must  be  deemed  voifi,  as  against  creditors, 
where  the  grantor  could  not,  at  the  time,  have  withdrawn  the  amount  from  his 
estate,  without  hazard  to  his  crediton,  or  materially  lessening  their  prospects  of 
payment  None  but  those  who  were  creditors,  at  the  time,  can  sue  to  have  a 
voluntary  conveyance  set  aside  as  fraudulent;  but  when  such  a  conveyance  has 
been  so  vacated,  then  all  other  creditors  may  come  in  for  satisfaction,  in  full,  or 
in  due  proportion.  The  holders  of  property  under  a  fraudulent  conveyan«;^» 
accountable  for  the  rents  and  profits  of  it,  from  the  time  it  was  so  unjustly  with- 
held from  the  creditors. 

This  bill  was  filed  on  the  26th  of  February,  1820,  by  John 
Kipp  and  Amos  Brown^  against  Alexander  JB.  Hanna  and  Sarah, 
his  wife,  WUUam  Warner j  Sarah  Hannoj  Jr.  Mary  Hanna^  Andrew 
Hannay  John  Hanna,  Robert  Hanna,  Paxd  Jacqum,  Andrew  Hall, 
Thomas  Tyson^  and  Frederick  G.  L.  Burhing.  The  bill  stated, 
that  the  defendant  Alexander,  being  entitled  to,  and  in  possession 
of  a  chattel  interest  in  a  house  and  lot,  in  the  city  of  Baltimore, 
conveyed  it  to  John  P.  Boyreau,  who  conveyed  it  to  the  defendant 
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Paul  Jacqiriny  to  secure  the  payment  of  the  sum  of  $1346  50 ; 
after  which  Bayreau  conyejed  it  to  the  defendant  Frederick  G.  L. 
Burking^  to  secure  the  payment  of  $663;  after  which  Boyrwu 
reconreyed  it  to  the  defendant  Alexander  B.  Hanna ;  that  on  the 
22d  of  July,  1817,  the  defendant  Alexander^  being  largely  indebted 
to  sundry  persons,  and  intendbg  to  defraud  his  creditors,  and  to 
secure  this  chattel  real  for  the  benefit  of  himself  and  family,  fraud- 
ulently, and  without  a  sufficient  and  lawful  consideration,  made  a 
conveyance  thereof  to  the  defendant  William  Warner ^  in  trust,  for 
the  separate  use  of  his  wife,  the  defendant  Sarah,  during  her  life, 
and  after  her  death  to  his  five  infSuit  children,  the  defendants  Sarah 
Hannay  Jr.  Mary  Hannaj  Andrew  Hannay  John  Hanna,  and  Robert 
Hanna  ;  that  on  the  26th  of  December,  1818,  the  defendant  Alex- 
ander,  applied  for  the  benefit  of  the  insolvent  laws ;  and  these 
plaintifiBs  were,  on  the  11th  of  February,  1819,  appointed  his  trus- 
tees, and  so  became  entitled  to  all  his  property,  in  trust,  for  the 
benefit  of  Us  creditors ;  that  the  defendant  Jacquin,  on  the  28th  of 
December,  1819,  applied  for  the  benefit  of  the  insolvent  law ;  and 
the  defendants  Hall  and  Tyson,  were  appointed  his  trustees ;  that 
both  of  the  liens,  or  incumbrances,  of  the  defendants  Jacquin  and 
BurMng,  have  been  fully  satisfied  with  money,  provided  by  die 
defendant  Alexander ;  but  have  been  kept  on  foot  the  better  to 
conceal  his  fraud :  and  that  the  defendants  Andrew  Hanna  and 
Frederick  G.  L.  Burhing  do  not  reside  in  this  state.  Whereupon 
the  bill  prayed,  that  the  chattel  real  might  be  delivered  up,  and 
sold  for  the  benefit  of  the  creditors  of  the  defendant  Alexander, 
discharged  from  all  incumbrance;  that  the  defendant  Warner, 
might  account  for  the  rents  and  profits ;  and  that  the  plaintiffs 
might  have  such  other  relief  as  was  suited  to  the  nature  of  dieir 
case. 

An  order  of  publication  was  passed,  warning  the  absent  defen- 
dants to  appear  and  answer  on  or  before  the  31st  of  July,  1821, 
which  was  published  as  directed. 

The  defendant  Alexander  B,  Hanna,  on  the  2d  of  December, 
1820,  put  in  his  separate  answer  in  which  he  said,  that  he  had 
conveyed  the  property  to  the  defendant  Warner,  as  stated  in  die 
bill,  for  the  purpose  of  securing  to  his  wife  her  separate  fortune, 
amounting  to  about  $5,000,  which  he  had  received  and  agreed  to 
settle  on  her ;  that  he  was  then  in  good  and  solvent  circumstances, 
and  owned  effects  sufficient  to  pay  all  his  debts,  leaving  a  very 
considerable  surplus,  without  the  property  so  conveyed ;  that  be 
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afterwards  met  with  oonaiderable  losses  at  sea,  and  otherwis6y  by 
reasoD  whereof  he  was  compelled  to  take  the  benefit  of  the  insol- 
vent laws,  as  stated ;  and  he  denied  all  fraud,  &c.  To  this  .answer 
the  plaintiffs  filed  exceptions  on  the  15tb  of  December,  1820. 

The  defendant  Warner^  by  his  answer,  admitted,  that  the  con- 
veyance was  made  to  him,  as  set  forth  in  the  bill,  and  said,  that 
afterwards  the  defendant  Sarahy  the  wife  of  Alexander^  furnished 
him  with  $1698  42,  with  which  he  had  satisfied  the  claims  upon 
the  property  held  by  the  defendants  Jacquin  2aid' Burhing;  diat, 
ever  since  the  execution  of  the  deed  to  him  by  the  defendant  AUsd^ 
andefy  the  property  had  been  held  and  enjoyed  by  his.  wife  and 
children ;  and  this  defendant  denied  all  fraud,  &c. , 

After  the  subpcBna  against  Jacquin  had  been  returned  summoned, 
and,  before  he  had  answered,  his  death  was  suggested ;  and  the 
case  thus  abated  as  to  him« 

The  defendant  T^son,  by  his  answer,  admitted,  that  he  had  been 
appointed  one  of  the  trustees  of  the  defendant  Jacquin ;  but 
averred,  that  he  had  no  knowledge  of  any  other  matter  set  forth  in 
thebUI. 

The  defendant  Hatty  by  his  answer,  admitted,  that  he  had  been 
appointed  one  of  the  trustees  of  the  defendant  Jacqwij  as  stated  ; 
but  averred,  that  he  had  never  accepted  the  trust ;  and  disclaimed 
all  interest  in  this  suit. 

\bth  Dicember^  1820. — Kiltt,  Chancellor, — On  motion  it  is 
Ordered^  that  the  bill  be  dismissed  as  against  the  defendant 
Jindrew  Hall,  with  costs. 


The  defendant  Sarahj  wife  of  the  defendant  AUxander,  having* 
faUed  to  answer,  and  having  been  attached,  for  not  answering ;  the 
plaintiffs,  by  their  petition,  prayed,  that  she  might  be  brought  befisre 
the  court,  &.C. 

13/A  /u/y,  1821. — Kilty,  Chancellor. — Orderedy  that  the  sheriff 
of  Baltimore  county,  bring  into  court  the  defendant  Sarah  Hannay 
on  the  2l8t  day  of  the  present  month,  the  said  Sarah  Hannay 
being  returned  by  him  attached  for  not  answering  the  bill  in  this, 
suit,  (a) 

Soon  after  the  passing  of  this  order,  the  defendant  Sarahy  the 
wife  <tf  Alexander y  put  in  her  separate  answer,  in  which  she  ad- 


(»)  MUf.  Plea.  101.    Le  Texier  v.  The  Mugnviae  of  Anspacb,  16  Yes.  164. 
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mktod  the  conFeyance  of  the  property,  to  the  use  of  herself  and 
her  children,  was  made  as  set  forth  in  the  bill ;  but  she  averred, 
that  it  was  made  in  consideration  of  her  fortune,  amountmg  to 
about  $6000;  that  the  house  on  the  lot  was  erected  with  her 
money  so  paid  to  her  husband ;  that  he  was  in  good  and  solvent 
drcamstances  at  the  time  he  made  the  conveyance ;  and  she 
denied  all  fraud,  fcc. 

The  in&nt  defendants  Jtfdry,  /oAn,  and  Robert^  answered  by 
their  guardian  ad  Uiemy  and  admitted  the  execution  of  the  convey- 
ance by  their  fitther  as  set  forth ;  but  averted,  that  he  was  then  in 
solvent  circumstances ;  and  prayed  that  their  interests  might  be 
protected,  &c. 

The  plaintiffii,  by  their  petition,  stated,  that  the  defendant  Sarah 
HoMKna^  Jr.  had  attained  her  full  age,  since  the  issuing  of  the  com- 
mission to  take  the  answers  of  the  infant  defendants,  and  had 
vefoaed  to  answer  their  bill  of  complaint.  Whereupon  they  prayed 
process  against  her,  &c. 

19tt  Mvember,  1822. — ^Johnson,  Chancellor. — Leave  is  given 
to  amend  the  bill,  so  as  it  shall  appear  by  the  biU,  that  the  person, 
in  this  petition  mentioned,  has  arrived  at  full  age ;  and  a  wbpcBna 
being  served  on  her,  if  disregarded,  the  necessary  compulsory 
process  wiQ  issue* 


After  which  the  defendant  Sarah  Hannaj  Jr.  put  in  her  answer, 
in  which  she  admitted  the  execution  of  the  conveyance  by  her 
frOier,  as  chafed  in  the  biD ;  but  declared,  that  he  was  then  sol- 
vent, as  she  had  heard  and  believed ;  and  that  she  had  no  know- 
ledge of  any  otiier  matters  set  forth  in  the  bill. 

The  plaintifi'  solicitor,  by  an  application  in  writing,  prayed, 
^t  a  commission  might  issue  to  take  testimony,  fcc.  To  which 
a  solicitor,  who  appeared  only  for  the  defendants,  .Alexander  B. 
ficoma  and  wife,  and  Sarah  their  daughter,  subjoined  his  consent 
in  these  words,  ''the  undersigned,  as  counsel  for  such  of  the  above 
defendants  as  he  appears  for,  consents  to  the  above  commission  as 
prayed  for  by  the  complainants,"  upon  which,  on  the  24th  of  April, 
1823,  the  Chancellor  said  ''let  the  commission  issue  ;^  and  it  was 
issued  accordingly. 

On  the  15th  of  December,  1823,  the  {daintiA,  by  their  petition, 
stated,  diat  the  in&nt  defendant,  .Andrew  Hannay  had  returned  to 
this  state,  and  was  then  a  resident  of  the  city  of  Baltimore,  but 
6  V.2 
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had  not  answered.  Whereupon  they  prayed  a  subptena  againat 
him ;  ivhich  was  ordered  accordingly. 

The  infant  defendant  Andrew  Hanna^  on  tbe  3d  of  May,  1824, 
put  in  his  answer  by  guardian  ad  lUenij  in  which  he  stated,  that 
he  had  been  informed  and  believed,  that  his  father  had  executed 
the  convepnce  as  set  forth  in  the  bill ;  but  he  averred,  that  it  was 
made  for  a  valuable  consideration,  and  at  a  time  when  he  was 
solvent,  &c. 

Under  the  commission  which  had  been  issued  upon  the  order  of 
the  34th  of  April,  1823,  the  depositions  of  witnesses  were  taken, 
and  several  instruments  had  been  authenticated,  all  of  which  were 
returned  and  filed  on  the  8th  of  June,  1824;  and  after  the  com- 
mission had  remained  on  file  the  time  required,  the  plaintiffs  en- 
tered on  the  docket,  a  rule  hearing  next  term ;  and  the  case  was 
accordingly  brought  before  the  court. 

IBth  Marchy  1826. — Bland,  OianceUor. — ^The  counsel  for  the 
defendants  insisted  that  the  case  was  not  in  a  situation  to  have 
been  set  down  for  hearing ;  and  therefore,  that  the  rule  hearing 
v^as  erroneously  or  improvidently  entered  upon  the  docket.  And 
they  also  objected,  that  the  defendant  Sarah,  the  wife  otAlexander^ 
should  not  have  been  made  to  answer  separately,  but  jointly  with 
her  husband ;  of  that,  however,  the  Chancellor  deems  it  unneces- 
sary now  to  say  any  thing.  It  is  obvious,  that  the  case  is  not  now 
ready  either  for  a  reference  to  the  auditor,  or  for  a  final  hearing. 


After  which,  the  attention  of  the  court  was  again  called  to  the 
case,  with  a  request  to  reconsider  this  matter. 

28th  April,  1825.— Bland,  Chancellor.— The  Chancellor  has 
again  carefully  looked  over  the  papers,  as  requested  by  the  plain- 
tiffs' solicitor,  and  finds  nothing  to  remove  the  objections  taken  to 
the  manner  in  which  the  commission  was  issued  under  which  the 
testimony  has  been  taken.  It  appears  that  the  defendant  Andrew 
Hanna,  could  not  have  given  his  consent  to  the  order  of  the  24th 
of  April,  1823,  either  in  person  or  by  counsel ;  and  therefore  as  to 
him,  and  as  to  all  the  other  defendants,  not  represented  by  the  soli- 
citor who  assented  to  the  issuing  of  that  commission,  it  coiild  only 
have  been  issued  in  the  regular  mode  of  conducting  adverse  pro- 
ceedings, which  was  not  the  case ;  and  consequently,  the  testi- 
mony, as  taken,  can  be  of  no  avail  against  any  but  the  three  defen- 
dants, with  the  consent  of  whose  solicitor  it  was  taken,  and  the 
case  is  not  in  a  situation  to  have  the  bill  taken  pro  con/esso,  against 
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liny  one  but  the  defendant  Burking.  .  Nor  does  it  appear  that  the 
exceptions  to  the  answer  of  the  defendant  Alexander  B,  Ha/nna^ 
have  been  in  any  way  disposed  of. 

The  plaintiffs,  by  their  petition ,  filed  on  the  16th  of  Jane, 
1825,  stated,  that  the  chattel  'real<  in  controversy  had  been  and 
then  was  held  by  the  defendants  Alexander  B.  Banna  and  wife ; 
that  he  was  insolvent ;  and  that,  anticipating  the  termination  of 
this  suit  against  them,  they  had  suffered  the  ground  rent  to  fall 
greatly  in  arrear;  whereupon,  it  was  prayed,  that  the  properly 
might  be  put  into  the  hands  of  a  receiver. 

A  day  having  been  given  for  the  hearing  of  the  matter  of  this 
petition,  it  was  answered  by  the  defendants  Alexander  B.  Hawna 
and  unfe ;  and  the  solicitors  of  the  parties  were  heard. 

ASi  October^  1825. — Bland,  Chancellor. — A  receiver  may  be 
appointed  against  the  legal  title  in  a  strong  case  of  fraud,  com- 
bined with  danger  to  the  property.  In  such  cases,  the  court  may, 
on  affidavits,  interfere  before  the  hearing.  But  the  court  interposes 
by  appointing  a  receiver  against  the  legal  title  with  reluctance.  It 
must  not  only  be  morally  sure,  that,  at  the  hearing,  the  party 
would,  upon  those  circumstances,  be  turned  out  of  possession ; 
but  must  see  some  imminent  danger  to  the  property  and  the  inter- 
mediate rents  and  profits,  firom  not  acting  rather  prematurely,  and 
if  the  property  should  not  be  taken  under  the  care  of  the  court. 
It  is  conceived,  that  according  to  these  principles,  this  is  not  such 
a  case  as  the  Chancellor  would  be  warranted  in  appointing  a 
receiver.  Therefore,  it  is  Ordered^  that  the  petition  be  dismissed 
with  costs.  (6) 


After  which,  the  exceptions  to  the  answer  of  the  defendant 
Alexander  B.  Hannoy  having  been  sustained,  he  put  in  a  full  an- 
swer, as  required,  on  the  23d  of  March,  1826.  Subsequently  to 
which,  the  plaintiffii,  by  their  petition,  prayed  for  a  commission  to 
take  evidence,  &c. 

15tk  Aprils  1826.— Bland,  Chancellor.— Th^  order  of  pub- 
lication having  been  published  as  required,  warning  F.  6.  L. 
Burking  to  appear,  and  the  general  replication  to  the  answers  of 
aD  the  other  defendants  having  been  put  in  by  the  plaintiffs ;  it  is 

»  '  ■  ■        ■     '  ' I    !■      ■-       I  III  . 

(6)  Fow.  Mort.  by  Covio.  295.  n.;  Williamson  v.  Wilton,  1  Bland,  422.  Hannah 
K.  (%aae'a  case,  I  Bland,  218. 
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therefore  Ordered^  that  a  commtssion  issue  as  prayed,  Unless  the 
defendants  nafne  and  strike  commissioners  on  or  before  the  30th 
instant. 


After  which,  under  a  decree  to  account,  passed  by  consent  on 
the  21st  of  July,  1826,  the  auditor  reported  accordingly ;  to  which 
report  the  defendants  excepted;  and  the  case  having  been  set 
down  for  hearing,  was  brought  before  the  court. 

8^  August^  1829, — Bband,  CAnnccUor.-^This  i^ase  standing 
ready  for  hearing,  and  having  been  submitted  without  argument 
by  the  plaintiffs'  solicitor,  and  no  one  appearing  for.the  defendants, 
according  to  the  rule,  before  the  close  of  the  sittings  of  the  term, 
the  proceedings  were  read  and  considered* 

From  the  position  taken  by  the  plaintiffii,  it  becomes  necessary 
to  inquire  what  were  the  circumstances  under  which  Akxainder  B. 
Hanna  conveyed  this  property  in  trust  for  the  benefit  of  his  wife 
and  children.  His  trade,  pursuits,  and  pecuniary  condition,  are 
not  clearly  described  in  the  pleadings ;  nor  has  it  been  distinctly  set 
forth  what  was  the  value  of  this  donation  to  his  wife  and  children, 
compared  with  the  whole  property  he  then  held,  and  the  amount  of 
the  debts  he  then  owed.  But  taking  the  pleadings  and  proo& 
together,  it  appears,  that  Alexander  B.  Hanna  was  by  trade  a  boot 
and  shoemaker ;  and,  on  the  22d  of  July,  1817,  exclusively  en* 
gaged  in  that  calling ;  that  he  held  some  property,  at  that  time,  is 
certain ;  but  the  particulars  and  value  of  it  are  not  clearly  shewn. 
About  that  time  he  lent  money ;  but  the  lending  of  money  is,  in 
itself,  no  clear  evidence  of  his  solvency  to  that  or  any  other 
amount.  It  appears  that  in  the  year  1818,  he  held  lots  of  ground, 
which  he  sold  for  $1300 ;  and  that,  on  the  22d  of  July,  1817,  he 
owed  debts,  which  are  still  unpaid,  to  the  amount  of  $1267.  It  is 
in  proof,  that  the  mortgages  were  satisfied  by  money,  or  means 
provided  by  Alexander  B.  Hanna^  after  he  became  embarrassed, 
and  a  short  time  before  he  obtained  the  benefit  of  the  insolvent 
laws.  A  part  of  the  money  lent  by  JVUeSy  the  witness,  was  paid 
by  him  to  Warner ^  the  trustee.  From  the  deposition  of  JVifef ,  and 
ttom  other  testimony,  it  appears,  that  the  donation  thus  formally 
made,  by  the  conveyance  of  the  22d  of  July,  1817,  by  Alexander 
B.  Hannay  to  his  wife  and  children,  was  not  cleared  of  all  incum- 
brance, and  perfected,  until  he  had  fallen  into  difiiculties»  and  was 
upon  the  eve  of  applying  for  the  benefit  of  the  insolvent  laws. 
Alexander  B.  Hanna  says  in  his  answer,  that  the  consideration  of 


XIPP  V.  HANNA.  as 

the  coATejance  of  the  22d  of  Juljr,  1817,  was  the  fortune  of  his 
wifie,  and  an  agreement  that  it  should  be  settkd  on  her  for  her 
separate  use,  but  there  is  no  proof  to  that  effect* 

There  are  many  cases,  reported  in  the  books,  which  speak  m 
general  terms  of  a  Yoluntary  conveyance  of  property  for  the  benefit 
of  a  wife  and  children  being  yoid  against  creditors,  where  it 
appears  that  the  grantor  was  indebted  at  the  time.  From  which  it 
seems  to  baye  been  infeired,  that  the  being  indebted,  at  all,  at  the 
time,  in  any  sum,  however  small,  was  sufficient  to  vacate  the  con- 
veyance ;  that  the  being  at  all  indebted,  raised  such  a  legal  pre- 
sumption  of  firaud,  as  could  not  be  repelled  by  any  consideration 
arising  from  the  amount  of  the  debts,  or  the  extent  of  the  property 
conveyed,  or  die  circumstances  of  the  party.  But,  in  those  cases, 
other  circumstances  rendered  it  unnecessary  to  take  into  considera- 
tion the  value  of  the  property  conveyed,  in  comparison  with  the 
then  amount  of  the  debts  and  estate  of  the  grantor,  as  an  evidence 
that  the  voluntary  conveyance  had  been  made  with  an  intention  to 
defraud  creditors,  (c) 

It  is  laying  down  the  doctrine  much  too  large,  to  say,  on  the 
one  hand,  that  all  voluntary  conveyances  are  void,  if  the  grantor 
be  at  all  indebted  at  the  time;  and,  on  the  other,  that  they  are 
good,  if  he  be  not  at  the  time  actually  insolvent  The  true  rule» 
by  which  the  fraudulency  or  frdmess  of  a  voluntary  conveyance  is 
to  be  ascertained,  in  this  respect,  is  founded  on  a  comparative  in- 
debtedness ;  or,  in  other  words,  on  the  pecuniary  ability  of  the 
grantor,  at  that  time,  to  withdraw  the  amount  of  the  donation  from 
his  estate,  without  the  least  hazard  to  his  creditors,  or  in  any  mate- 
rial degree  lesseung  their  then  prospects  of  payment  (d) 

Where  a  parent,  who  was  worth  at  the  time  seven  or  eig^t  thou- 
sand pounds,  and  in  prosperous  circumstances,  made  a  gift  to  his 
danghter  of  a  piece  of  property  worth  no  more  than  seven  hun- 
dred polmds,  the  conveyance,  although  merely  voluntary,  and 
without  any  valuable  consideration,  was  deemed  valid,  (e)     On 

(e)  Shmr  9,  Standisb,  2  Vera.  826.  Jones  v.  Manb,  Formt,  64.  RoMtl  v, 
ffmnynftnii^  1  Atk.  18.  Walker  r.  Burrows,  1  Atk.  SS.  Stileman  v.  Ashdown,  2 
Atk.  481.  Middlecome  r.  Marlow,  2  Atk.  620.  White  v.  Sansom,  8  Atk.  412. 
Townshend  «.  Windham,  2  Yes.  10.  Stephens  «.  Olive,  2  Bro.  C.  C.  90.  Batters- 
bee  V.  Farringiton,  1  Swan.  118.  Richardson  v.  Smallwood,  4  Cond.  Chan.  Rep.  262. 
— (^  Lash  V.  Wilkinson,  6  Ves.  887.  Peigne  v.  Bnowden,  1  Desan.  001.  Tonno 
9.  Tiezerant,  2  Besan.  270.— (e)  Jacks  v.  THnno,  8  JOesau.  1. 
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the  other  hand,  where  a  fether,  who  had  not  been  legaOj  declared 
insolvent,  but  was  in  embarrassed  and  sinking  circumstan<ie8, 
made  a  voluntary  conveyance  of  a  considerable  proportion  of  his 
property  to  his  child,  it  was  deemed  void  against  his  creditors ;  (/) 
and  so  too,  where  such  a  conveyance*  was  made  by  one  not  then 
indebted;  but  with  a  view  to  his  becoming  indebted,  it  was 
deemed  fraudulent,  (g)  For  it  has  been  long  settled,  that  when  a 
man,  being  greatly  indebted  to  sundiy  persons,  makes  a  gift  to  his 
son,  or  one  of  his  blood,  without  consideration,  but  only  of  nature, 
the  law  intends  a  trust  between  them ;  (h)  and  this  rule  is  the 
same  both  at  law  and  in  equity.  (»)  It  is  this  presumed  trust  that 
affords  the  evidence  of  an  intended  fraud  against  creditors ;  be- 
cause It  is  perfectly  evident,  that  a  man  who  is  greatly  indebted, 
cannot,  nor  ought  not,  to  be  allowed  to  reserve  for  his  own  use,  or 
to  give  away  his  property  to  the  pi:ejudice  of  his  creditors — and 
consequently  no  donation  can  be  permitted  to  stand  against  them, 
where  it  is  at  all  doubtful,  whether  or  not  the  remaining  property 
of  the  grantor  will  be  sufficient  to  satisfy  all  his  debts,  (j)  although 
the  feet  of  the  grantors  being  totally  insolvent  at  the  time,  would 
be  conclusive  evidence  of  the  fraudulent  character  of  the  convey- 
ance ;  yet  his  being  at  the  time  indebted  in  some  small  amount, 
compared  with  his  property  and  circumstances,  and  the  value  of 
the  donation,  would  not,  of  itself,  and  alone,  affect  the  validity  of 
the  conveyance;  because  every  man  must  be  indebted  for  the 
common  biUs  of  his  house,  though  he  pays  them  eveiy  week,  {k) 
In  the  case  under  consideration,  it  appears  that  Mexander  B, 
Hanna  was  a  tradesman,  in  no  very  extraordmary  affluent  circum- 
stances ;  his  household  furniture  formed  a  considerable  part  of  his 
estate,  even  according  to  his  own  reckoning ;  and,  countmg  up  his 
whole  foftune,  the  house  and  lot,  in  controversy,  formed  a  large 
and  important  portion  of  it ;  yet  with  debts,  then  due  and  still 
unpaid,  amounting  to  between  twelve  and  thirteen  hundred  dollars, 
he  made  .diis  voluntary  conveyance  of  that  veiy  large  and  important 
portion  of  his  estate,  in  trust  for  the  benefit  of  his  wife  and  chil- 
dren ;  which  donation,  however,  he  had  not  finally  perfected,  by 

(/)  Croft  9.  Townsend,  8  Desau,  281 ;  Broadfoot  «.  Dyer,  8  Mun.  850 ;  Cham- 
berlayne  v.  Temple,  2  Rand.  384.~(g)  Stileman  «.  Ashdown,  2  Atk.  481 ;  Rich- 
ardson 9.  Small  wood,  4  Cond.  Chan.  Rep.  262— (A)  Tw3me'8  case,  8  Co.  81. — (t) 
Rusael  o.  Hammond,  1  Atk.  14.—- (i)  Walker  v.  Burrows,  1  Atk.  98 ;  Taylor  v. 
Jones,  2  Atk.  602.— (Xc)  Lush  v.  Wilkinson,  6  Ves.  887 ;  Kidney  v.  Coassmaker,  12 
Yes.  166 ;  Nunn  v.  Wilsmore,  8  T.  R.  629. 
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ckaiing  it  of  all  incumbrances,  until  after  he  became  much  em-, 
barrassed  in  his  pecuniaiy  affairs,  and  just  before  his  legally 
avowed  insolyency.  I  am,  therefore,  perfectly  satisfied,  that  this 
deed  of  the  22d  of  July,  1817,  must  be  deemed  altogether  fraudu- 
lent and  void  as  against  the  creditors  of  the  defendant  Alexander 

These  plainti&  represent,  as  well  those  who  were  creditors  of 
Alexander  B.  Hanna  at  the  time  he  executed  the  deed  of  the  22d 
of  July,  1817,  as  those  who  had  become  so  since  that  time,  and 
prior  to  his  obtaining  the  benefit  of  the  insolvent  laws.     Upon  the 
principle,  that  an  estate  obtained  by  fraud  can  only  be  vacated  by 
him  who  has  the  prior  right ;  {I)  it  has  been  settled,  as  a  general 
rule,  with  some  few  exceptions,  that  no  creditor  can  have  a  voluntary  .    .     >  *    »^ 
conveyance  set  aside,'  on  the  ground  of  its  having  been  made  to  /     ^  1^"^ 
his  prejudice,  unless  he  was  a  creditor  at  the  time  the  conveyance  )    '^"^^ 
was  made.    But  it  has  also  been  long  weO  established,  that  where    ^-^-^^^^ 
a  voluntaiy  conveyance  has  been  vacated  for  the  benefit  of  those 
who  were  creditors  at  the  time,  all  subsequent  creditors  may  be  let*" 
in  to  participate  of  the  funds,  (m) 

Hence,  in  this  case,  although  there  are  only  a  portion  of  the 
creditors,  represented  by  these  plaintiffs,  at  whose  instance  this  bill 
could  have  been  originated  and  sustained  for  vacating  this  deed  of 
the  22d  of  July,  1817 ;  yet  on  its  being  annulled,  all  the  others 
must  be  allowed  to  come  in  and  partake  of  the  benefit  of  the  de- 
cree ;  and  the  proceeds  must  be  apportioned  among  them  in  due 
course  of  distribution,  according  to  the  provisions  of  the  insolvent 
laws. 

The  bin  also  claims  an  account  of  the  rents  and  profits  of  this 
property  during  the  time  it  has  been  thus  unlawfully  withheld  from 
these  plaintifiisi,  under  the  pretext  of  this  firaudulent  conveyance. 
This  right  to  rents  and  profits,  it  is  evident,  arises  as  a  necessary 
consequence  of  the  judgment,  that  this  deed  of  the  22d  of  July, 
1817,  is  void,  as  against  the  creditoi^  represented  by  these  plain- 
tifib ;  from  whose  use,  the  property  has  been  unjustly  withheld  from 
the  time  Alexander  B.  Hanna  applied  for  the  benefit  of  the  insol- 
vent laws ;  at  which  time  all  his  property  vested  in  these  plaintifis, 
and  ought  to  have  been  surrendered  and  delivered  up*  to  them 

(0  Twyne'i  can,  8  Co.  88.— (m)  Walker  «.  Borrows,  1  Atk.  98 ;  Lush  v.  WH- 
kinwD,  5  Tei.886  n.;  Kidney  v.  ConBtmaker,  12  Ves.  166  a.;  Ricbardaon  9.  Small- 
wood,  4  Cond.  Chan.  Rep.  262. 
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accordingly,  as  trustees  for  the  benefit  of  his  creditors.  I  shall, 
therefore,  direct  that  this  property  be  sold  for  the  benefit  of  all  the 
creditors,  represented  by  these  plaintiflb ;  and  further,  that  an 
account  be  taken  of  its  rents  and  profits,  to  the  end,  that  those  vho 
have  received  them  may  be  ordered  to  pay  oyer  the  amount  to 
these  plaintiffs,  to  be  applied  in  like  manner,  for  the  benefit  of  the 
creditors  they  represent. 

Dkceeed,  that  the  biU  of  complaint,  as  against  the  defendant 
Frederick  G*  L,  Bwrhingy  be,  and  the  same  is  hereby  taken  pro 
confesso  ;  thait  the  said  conveyance  in  the  proceedings  mentioned, 
bearing  date  on  the  23d  of  Jidy,  1817,  be,  and  the  same  is  hereby 
declared  and  deemed  to  be  fraudulent,  and  absolutely  null  and  void 
against  the  creditors  of  the  defendant  Akxander  B.  HannUy  for 
-whose  tise  these  plaintifis  sue — ^and  that  the  property  in  the  pro- 
ceedings mentioned  be  sold ;  that  John  ScoU^  be,  and  he  is  hereby 
appointed  trustee  to  make  the  sale,  &c.  &c. 

And  it  is  further  Decreedy  that  the  plaintiflb  are  entitled  to  have 
and  receive,  for  the  use  and  benefit  of  the  creditors  represented  by 
them,  the  full  amount  of  the  rents  and  profits  of  the  property  in 
the  proceedings  mentioned,  from  such  of  the  defendants  as  shall 
be  found  to  have  held,  used  and  occupied  the  same,  firom  the  26th 
day  of  December,  1818,  when  the  said  Alexander  B.  Hannc^  ap- 
plied for  the  benefit  of  the  insolvent  laws,  up  to  the  time  when  the 
said  property  shall  have  been  delivered  up  to  the  plaintiffs,  or  shall 
be  sold  by  the  said  John  ScoUy  who  has  been  hereby  appointed 
trustee  to  make  sale  thereof;  therefore  to  enable  the  court  correctly 
to  ascertain  and  specify  the  whole  amount  of  the  rents  and  profits 
to  which  these  plaintiffs  are  so  entitled  as  trustees ;  it  is  Orderedy 
that  this  case  be,  and  the  same  is  hereby  referred  to  the  auditor, 
with  directions  to  state  an  account  accordingly,  from  the  pleadings 
and  proofs  now  in  the  case,  and  from  such  other  proof  as  may  be 
laid  before  him.  And  the  parties  are  hereby  authorized  to  take 
testimony  in  relation  to  the  said  account  of  the  rents  and  profits, 
before  any  justice  of  the  peace,  on  giving  three  days  notice  as 
usual,  provided,  that  the  said  testimony  be  returned  and  filed  in 
the  chancery  office,  within  twenty  days  after  the  day  on  which  the 
trustee,  JoAn  ScoUy  shall  have  made  and  filed  his  report  of  the  sale 
of  the  said  property. 

And  it  is  further  Decreedy  that  the  said  rqport  of  the  auditor  filed 
on  the  13th  of  March,  1827,  so  far  as  the  same  is  in  any  manner  at 
variance  with  this  decree,  be,  and  the  same  is  hereby  set  aside  and 
rejected ;  and  the  residue  thereof  is  hereby  affirmed. 
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In  a  creditor's  suit,  the  decree  for  a  sale  establishes  the  plaintiff's  claim ;  unless  It 
be  otherwise  d^daied;  except  as  regards  a  fraud  not  put  id  issue  and  decided 
OD  by  such  decree.  A  plaintiff  cannot  be  permitted  to  split  up  and  multiply  his 
causes  of  action;  and  therefore,  if  he  knowingly  withholds  a  part  of  his  ckum 
until  after  the  decree  ibr  a  sale,  it  will  be  rejected ;  but  without  prejudice.  In  a 
creditor's  suit  the  statute  of  limitations  continues  to  run  against  a  creditor  who 
cones  in,  before  or  under  the  decree,  until  he  files  his  petition  or  the  voucher  of 
his  claim ;  but  no  one  can  rely  on  the  statute  against  a  claim,  after  any  act  done, 
or  sanctioned  by  him,  which  implies  an  abandonment  of  such  a  defence,  or  that 
the  claim  is  to  be  met  upon  its  merits. 

This  bill  was  filed  on  the  2(1  of  August,  1827,  by  Robert  Wekhy 
of  Ben.  and  others,  as  creditors  of  David  Stewart^  deceased, 
against  Henry  H.  Stewart  and  others,  the  administrator,  heirs  and 
legal  representatives  of  the  late  Daind  Stewart.    The  bill  sets 
forth,  that  the  late  David  Stewart  was  indebted  to  several  persons 
in  the  manner  described,  to  which  elaims  the  plaintiff  Welch  had 
become  entitled ;  that  the  deceased  debtor  had,  in  his  life  time^ 
conveyed  certain  property  in  trust  for  the  benefit  of  the  creditors 
named  in  the  deed  of  trust,  some  of  which  claims  are  those  which 
have  been  assigned  to  the  plaintiff  Wekh;  that  the  late  David 
Stewart  died  siezed  and  possessed  of  other  property,  not  so  spe- 
cially appropriated  ;  and  that  his  whole  estate,  both  real  and  per- 
sonal, was  insufficient  to  pay  his  debts.     The  heirs,  administrator 
and  trustee,  who  were  all  made  defendants,  by  their  answers,  ad* 
mitted  the  truth  of  the  allegations  of  the  bill.    Whereupon  it  was 
Decreed,  that  the  estate  be  sold ;  that  notice  be  given  to  the  cre- 
ditors of  the  deceased  to  come  in ;   and  that  the  administrator 
account.     The  property  was  accordingly  sold*     After  which,  on 
the  4th  of  December,  1828,  Evans  and  others,  filed  their  petition, 
stating  that  they  also  were  creditors  of  the  deceased ;  and  that 
they  objected  to  the  allowance  of  certain  claims  of  the  plaintiff 

Welch, 

The  auditor,  on  the  4th  of  February,  1829|  reported  a  state^ 
naent  of  the  claims  of  the  plaintiffs,  and  others  who  had  come  in 
as  creditors  of  the  deceased.  Evans  and  others  excepted  to  the 
account  allowing  the  plaintiff  Wekh^s  claims,  Nos.  1,  2  and  6; 
because  they  had  not  been  established  by  any  evidence,  as  agamst 
them  and  others,  the  creditors  of  the  late  David  Stewart ;  and  for 
these  reasons  they,  in  like  manner,  objected  to  the  allowance  of  the 
6  V.2 
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plaintiff  Welches  claim  No.  3 ;  and  also,  because  it  was  not  men- 
tioned or  demanded  in  the  bill  in  any  form  whatever. 

16^A  Marchy  1829. — Bland,  Chancellor. — The  exceptions  to 
the  auditor's  report  standing  ready  for  hearing,  and  the  solicitors  of 
the  parties  having  been  heard,  the  proceedings  were  read  and 
considered. 

I  take  it  to  be  a  well  settled  rule  of  this  court,  that  on  a  credi- 
tor's bill,  the  decree  for  a  sale,  in  the  usual  general  terms,  virtually 
and  necessarily  establishes  the  claims  of  all  the  originally  suing 
creditors,  unless  some  of  them  should,  by  the  decree  itself,  be 
specially  excepted ;  since  it  is  very  clear,  that  no  sale  can  be  or- 
dered, but  to  pay  some  one  or  more  debts  which  have  been  estab- 
lished to  the  satisfaction  of  the  Chancellor,  (a)  But  such  a  decree 
only  establishes  the  claim  of  the  plaintiff  as  a  debt  due  from  the 
estate  of  the  deceased  debtor,  without  prejudice  to  third  persons, 
and  consequently,  if  any  others,  who  may  have  been  allowed  to 
come  in  as  parties  to  the  suit,  ean  shew  fraud  or  any  other  circum- 
stance by  which  it  shall  appear  that  the  debt,  as  so  far  established, 
ought  not  to  be  permitted  to  stand  in  the  way  of  their  interests,  it 
maybe  then  shewn  and  taken  advantage  of;  because  the  introduc- 
tion and  reliance  upon  any  such  new-  and  collateral  matter  is  not  in 
any  way  incompatible  with  an  admission  of  the  stability  of  any  of 
those  points  which  had  been  previously  adjudicated  upon  and 
determined  by  the  decree. 

But  no  such  new  matter  having  been  advanced  and  relied  upon, 
as  a  cause  why  these  claims,  Nos.  1,  2  and  5,  should  be  rejected 
altogether,  or  postponed  in  favour  of,  and  to  make  way  for  the  sa- 
tisfaction of  the  claims  of  these  excepting  creditors,  they  must 
stand  as  having  been  established  against  the  estate  of  the  de- 
ceased. And  the  claim  No.  1,  as  inclusive  of  No.  2,  having 
been  secured  by  the  deed  of  trust,  in  the  manner  set  forth  by  the 
bill,  must  be  allowed  a  preference  of  satisfaction  out  of  the  pro- 
ceeds of  the  trust  fund ;  since  it  has  not  been  alleged  or  shewn 
that  there  was  any  infirmity  in  the  deed  of  trust  as  regarded  other 
creditors,  not  provided  for  by  it ;  or  that  this  was  not,  in  fact,  one 
of  the  debts  intended  to  be  secured  by  it.  The  proceeds  of  the 
trust  fund,  must  therefore  be  first  applied  in  satisfaction  of  the 
claim  No.  1,  as  including  No.  2 ;  and  the  surplus,  if  any,  together 
with  the  proceeds  of  the  other  portion  of  the  deceased's  estate  to 

(a)  strike's  esse,  1  Bhod,  70 ;  WUliamsoD  o.  Wilson,  1  Blaod,  441. 
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the  flatis&ction  of  claim  No.  5,  and  of  all  oflien  vrhich  may  be 
established  in  due  course  of  administration. 

It  is  admitted,  that  the  plaintiff  Welches  claim  No.  3,  is  one 
'which  has  not  been  set  forth  and  demanded  by  the  bill ;  and  there- 
lore,  that  it  cannot  be  deemed  to  have  been  established  by  the 
decree ;  eyen  supposing  that  it  might  be  introduced  after  the  de- 
cree, as  an  addition  to  the  amount  so  claimed  by  him*  But  a 
plaintiff  cannot  be  allowed  to  split  up,  and  multiply  his  causes  of 
action ;  nor  to  introduce  any  other  claim,  and  call  the  court  back 
to  adjudicate  upon  it,  after  a  decree  has  been  passed,  at  his  in- 
stance, by  which  it  might  have  been  embraced  had  it  been  set  forth 
and  demanded  in  his  bill.  (&)  For  in  equity,  as  at  law,  where  a 
plaintiff  has  several  claims,  the  satisfaction  of  all  of  which  might 
be  demanded  in  one  suit,  or  a  satisfaction  of  each  of  which  might 
be  demanded  by  a  separate  suit,  he  may,  at  his  election,  seek  satis- 
faction by  one,  or  by  several  suits,  (c)  But  if,  by  a  creditor's 
bill,  be  sets  forth  and  asks  satisfaction  of  only  one  of  his  claims, 
he  must,  thereby,  be  taken  to  have  waived  all  right  to  demand 
satis&ction  in  that  suit  of  any  other  claim  which  he  then  had 
and  might  have  brought  before  the  court.  Under  such  circum- 
stances, therefore,  by  analogy  to  the  rules  prescribed  for  executors 
and  administrators,  (d)  the  court  will  proceed  to  distribute  the 
assets  among  the  creditors  of  the  deceased,  to  the  exclusion  of 
any  such  claims  as  the  plaintifis  may  so  introduce  as  additions  to 
those  specified  in  their  bill,  and  which  additional  claims  had  been 
negligently  omitted,  or  improperly  withheld. 

But  in  laying  down  this  rule,  intended  to  impose  upon  a  plain- 
tiff an  obligation  to  take  seasonable  care  of  all  his  rights,  and  to 
prevent  him  from  vexatiously  increasing  the  expense,  and  retard- 
ing the  progress  of  a  suit,  instituted  for  the  benefit  of  others  as 
well  as  himself,  I  would  not  be  understood  as  going  so  far  as  to 
determine,  that  it  should  have  the  effect  of  depriving  him  of  any 
other  mode  of  relief  to  which  he  may  have  recourse.  Such  omit- 
ted claim  may  be  founded  on  a  judgment,  as  in  this  instance  of 
claim  No.  3,  or  upon  a  mortgage,  in  which  case,  I  am  not  now 
prepared  to  say,  that  its  not  having  been  demanded  in  the  bill 
would  have  the  effect  of  depriving  the  claimant  of  his  general  or 
specific  lien. 


'•  ■#- 


{h)  Strike's  case,  1  BUnd,  95. — (c)  Dickenson  v.  Harrison,  2  Ezcb.  Rep.  lOff. 
(d)  1786»eh.  80, 1.7;  1802,  ch.  101,  s.  8;  1708,  ch.  101,  sub  ch.  8,  s.  IS,  14  and  15. 
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Whereupon,  it  is  Ordered^  that  the  exceptions  to  the  claims  Nos. 
1,  2  and  6,  are  hereby  overruled ;  but,  that  in  so  far  as  the  said 
exceptions  are  directed  agamst  claim  No.  3,  exclusivelyi  tbej  are 
flustained,  9ud  tlmt  claim  is  hereby  rejected ;  but  without  prejudice* 
And  the  auditor,  in  making  a  distribution  of  the  trust  fund,  and  of 
the  surplus  of  that  fund,  together  with  the  proceeds  of  the  de- 
eeased's  estate,  will  be  governed  by  the  principles  herein  )>efore 
laid  down  and  explained. 


After  which,  some  other  claims  were  brought  in,  among  which 
was  one  filed  on  the  11th  of  June,  1829,  by  Joseph  Jf.  Stockdt^ 
administrator  de  bonis  non,  with  the  will  annexed  of  John  StockeU^ 
deceased,  for  the  sum  of  $300,  admitted  to  be  due  by  the  deed  of 
trust,  with  interest  from  the  12th  of  June,  1812.  To  the  allow- 
ance of  which,  the  plaintiff  Wdch  objeqted,  that  it  was  not  proved 
in  the  manner  required  by  law,  and  the  practice  of  the  court ;  and 
be  also  plead  the  act  of  limitations  as  a  bar ;  and  relied  on  the 
lapse  of  time  as  evidence  of  payment. 

\Oth  Augustj  1829. — Bland,  Chancellor. — This  case  having 
been  again  brought  before  the  court  to  obtain  an  order  for  a  final 
audit;  and  the  solicitors  of  the  parties  having  submitted  the 
matter,  so  far  as  they  were  concerned,  on  notes,  the  proceedings 
were  read  and  considered. 

The  order  of  the  16th  of  March  last,  having  made  only  a  partial 
Itdjustment  of  this  case  preparatory  to  a  final  audit,  it  remains, 
in  connection  with  that  order,  to  dispose  of  the  residue  of  the  now 
controverted  or  neglected  claims  which  have  been  heretofore  intro- 
duced into  the  case. 

The  claim  of  Joseph  JV*.  Slocketty  as  administrator  de  bonis  non 
of  John  SlockeUy  deceased,  stated  in  the  auditor's  report  filed  on 
the  4th  of  February  last,  as  claim  No.,  7,  has  been  admitted,  pro- 
vided for,  and  secured  by  the  deed  of  trust  mentioned  in  the  bill ; 
and  therefore,  must  now, be  permitted  to  take  the  grade  and  stand 
of  preference,  allowed  to  all  the  other  claims  coming  in  under 
that  deed;. unless  it  can  be  pushed  firom  its  position  by  one  or 
other  of  the  points  pressed  against  it.  It  is  alleged  to  have  been 
paid.  There  is,  however,  no  proof  of  any  payment,  and  there- 
fore, that  point  must  be  thrown  aside,  as  having  entirely  failed  for 
the  direct  purpose  for  which  it  was  introduced.  But  it  is  said  to 
afford  a  safe  and  just  means  of  urging  on  another  point;  and  that 
is,  the  Upse  of  time  as  evidence  of  payment. 
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The  presamption  of  payment,  arising  from  lapse  pf  time,  is  a 
point  of  defence,  "which  may  be  pressed  with  effect,  either  at  law 
or  in  equity,  where  it  can  be  made  to  bear  upon  the  asserted  claim; 
but,  in  this  instance,  the  claim  is  sustained  by  the  deed  of  trust ; 
and  if  the  lapse  of  time  could  have  been  used  at  all,  as  a  point  of 
defence,  it  should  have  been  presented  in  some  form  substantially 
as  a  plea  of  limitations ;  and  in  that  way  it  has  been  presented ; 
but  it  has  been  offered  entirely  too  late. 

The  filing  of  a  creditor's  bill  in  England,  it  it  said,  enures  ta 
the  benefit  of  all  creditors  who  may  come  in  under  the  decree,  so 
as  to  take  their  claims  out  of  the  operation  of  the  statute  of  limita- 
tion, from  the  day  of  filing  the  bill,  (e)  But  here  no  such  pre- 
sumption or  fiction  has  been  adopted.  As  to  all  creditors  coming 
in  after  the  institution  of  the  suit,  or  under  the  decree,  the  day  of 
filing  the  petition  to  be  admitted  as  a  creditor,  or  the  day  of  filing 
the  voucher  or  evidence  of  the  claim  is  considered  as  the  com- 
mencement  of  the  suit  as  to  such  creditor ;  and  as  that  day  on 
which  the  fiirther  running  of  the  statute  of  limitations  as  against 
his  claim  is  to  cf  ase.  And  where  a  claim  is  made  in  the  ordinary 
mode  by  bill,  and  the  defendant,  by  his  answer,  in  any  manner 
contests  it,  vrithout  relying  on  the  statute  of  limitations,  he  can- 
not be  permitted  to  resort  to  that  defence  after  having  thus  tacitly 
waived  it. 

The  principle  of  this  practice  is  applied  wherever  it  can  be 
brought  properly  to  bear  upon  the  course  of  proceedings.  A  cre- 
ditor who  comes,  or  is  brought  in,  as  in  this  instance,  under  a 
creditor's  bill,  is  considered  in  many  respects  as  a  co-plaintiff,  fi'om 
the  time  his  claim  has  been  filed  or  brought  before  the  court,  and 
aD  other  creditors,  as  well  as  the  original  defendants,  with  whose 
interests  such  claim  may  come  in  conflict,  may  oppose  it,  in  any 
legal  manner  they  may  deem  most  available.  In  doing  so,  the 
creditor,  who,  by  reason  of  his  claim,  has  been  invited,  or  sum- 
moned to  appear  before  the  court,  and  the  party  who  contests  it, 
assume  the  relative  positions  of  plaintiff  and  defendant ;  or,  as  they 
may  be  called,  in  contradistinction  from  the  original  plaintiff  and 
defendant,  that  of  claimant  and  opponent;  and  as  standing  in 
those  relative  positions,  the  controversy  between  them  has  always 
been  considered.  In  this  view  of  the  matter,  it  has  been  long 
established,  that  if  an  opponent  means  so  to  defend  his  interests, 

(e)  Stemdale  v.  Hankiiuon,  2  Cond.  Chan.  Rep.  IftS. 
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he  must  pat  in  the  plea,  or  rely  upon  the  statute  of  limitations  in 
due  season ;  for,  if  he  suffers  the  proper  stage  of  the  case  to  pass 
by,  er  if  he  himself  does,  or  stands  by  and  suffers  an  act  to  be 
done,  which  necessarily  implies  a  waiv^er  of  that  defence  on  his 
part,  he  cannot  afterwards  have  recourse  to  it.  This,  however,  is 
to  be  understood  of  the  proceedings  of  the  parties  to  the  case,  and 
not  of  the  acts  of  any  of  the  officers  of  the  court.  The  auditor  has 
always  been  considered  as  the  mere  ministerial  officer  of  the  court, 
whose  powers  and  duties  extend  no  farther  than  to  prepare  and  put 
in  order  the  materials  upon  which  the  Chancellor  is  to  adjudicate. 
Hence,  no  statement,  report,  or  act  of  the  auditor  can  affect  the 
rights  or  interests  of  a  party,  plaintiff,  or  defendant,  claimant,  or 
opponent.  (/) 

Upon  this  ground  it  has  always  been  held,  that  the  statute  of 
limitations  may  be  presented  as  a  defence,  at  any  time  after  the 
claim  has  been  filed  or  brought  before  the  court,  either  before  the 
case  has  gone  to  the  auditor,  or  after  he  has  made  a  report  on  it.  {g) 

■  ■   ■     I  ■  '  ■-  ■  ■  *       ■'  ■    !■    ■  ■■■■!■  -^a  ■  I  ■■■■!■■  ■■<■■■■■  iM^iM^ 

(/)  Doniey  v.  Hammond,  1  Bland,  469 ;  Fenwick  v.  Gibbes,  2  Desan,  685. 

(g)  Thc  State  v.  Bbookxb.— This  bUl,  filed  on  the  24th  of  April,  1798,  bj 
Lather  Martin,  the  attorney-general  on  behalf  of  the  itate,  sets  .forth,  that  John 
Beall  was  appointed  coUector  of  the  taxea  for  Prince  George's  county,  and  as  such, 
gave  bond  with  Humphrey  Belt  and  Benjamin  Brookes,  as  his  sureties ;  that  Beall 
having  failed  to  pay  over  the  money  he  had  collected,  suits  were  brought  on  his 
bond,  and  judgment  obtained  against  Benjamin  Brookes  for  a  considerable  amount, 
which  was  then  due.  That  afterwards,  Brookes  died,  having  previously,  by  his  will, 
devised  his  real  estate  to  his  son  Robert  in  tail,  remainder  to  his  son  Benjamin  in 
tail,  subject  to  a  right  given  to  his  wife  and  daughter,  as  described  in  the  will,  of 
tising  it  and  taking  a  certain  portion  of  the  rents  and  profits  thereof;  by  which  wiU, 
he  appointed  his  wife  Sarah  and  his  brother  Heniy  his  executors.  The  bill  further 
states,  that  the  testator's  personal  estate  was  insufficient  to  pay  his  debts.  Prayer, 
that  the  executors  might  account  for  the  personalty ;  and  that,  if  it  should  be  insuf- 
ficient, the  real  estate  might  be  sold  to  pay  this  debt  due  by  the  deceased  to  the  state. 

The  executors  and  the  devisee  Robert  Brookes,  were  the  only  persons  made 
defendants. 

9(A3farcA,  1796. — Hansok,  Chancellor, — ^The  claim  of  the  state  aforesaid  against 
the  deceased,  and  the  insufficiency  of  the  personal  estate  to  discharge  it  being  estab- 
lished to  the  Chancellor's  satisfaction,  and  it  appearing  reasonable  under  all  circum- 
stances, that  the  land  in  the  bill  and  answers  mentioned,  which  hath  been  devised  by 
the  deceased  to  the  defendant  Robert  Brookes,  be  sold  for  the  payment  of  the  just 
debts  of  the  deceased.  Decreed,  that  they  be  sold,  &c.  &c.  and  that  the  tnistee  give 
DoUee  to  the  creditors  of  the  deceased  to  bring  in  their  claims,  &c. 


A  sale  was  accordingly  made,  and  before  it  was  reported,  the  defendant  Sarah 
petitioned  that  it  might  not  be  ratified ;  because  of  the  objections  therein  stated. 
On  the  2d  of  May,  1796,  an  order  was  passed  appointing  a  day  for  hearing,  and 
aUdwing  the  parties  to  take  testimony  in  the  usual  manner. 
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But  "wliere,  without  specially  relymg  on  the  statute  of  limitations, 
a  defence  was  taken  against  'the  claim  on  the  10th  of  Februaiy, 
1818,  and  witnesses  were  produced  and  proceedings  had ;  and 
then  on  the  10th  of  December,  1819,  a  plea  of  the  statute  of  limi- 
tations was  filed  and  relied  on*  It  was  held,  that  the  plea  was 
oBdied  too  late,  and  it  was  accordingly  rejected.  (A) 

fltt  JwMj  ]79e« — Haksoit,  OUmceSor.— The  Chancellor  has  considered  the  peti- 
tion  of  Sanh  Biookes  for  setting  aside  the  sale,  made  by  the  trustee  of  the  real  estata 
of  Benjamin  Brookes,  and  the  depositions  returned,  agreeably  to  the  order  for  that 
purpose  made,  and  the  arguments  of  the  counsel  for  General  Benjamin  Brookes. 

He  finds  nothing  reprehensible  in  the  conduct  of  the  purchaser;  and  nothing 
utieh  can  be  deemed  fraudulent  has  been  proven ;  but  it  is  clearly  established  by 
the  depositions,  that  the  sale  was  affected  by  suggestions  made  at  the  time  of  the  sale, 
that  thereby  a  person  was  prevented  from  bidding,  and  the  land  hath  been  sold  for  a 
conriderably  leas  price  than  otherwise  it  might  have  commanded.  It  hath  always 
been  a  rale  with  the  Chancellor  to  impress  the  public  with  an  idea,  that  no  device  or 
contrivance  used  at  a  sale,  which  requires  his  ratification,  shall  be  of  any  avail.  It 
is  essential  to  the  administration  of  justice  in  this  court,  that  tills  rule  be  invi<^biy 
observed.  Where  property  appears  to  have  been  sold  under  its  value,  the  sli^teet 
circnmstsnoe  of  Aand,  combination,  or  management,  ought  to  be  deemed  sufficient, 
on  the  application  <^  a  party  interested,  to  set  aside  the  sale.  As  those  things  are 
of  a  nature  to  elude  detection,  where  littie  is  proved,  a  great  deal  may  fiurly  be  pro- 
sumed.  In  tiie  present  case,  indeed,  there  does  not  appear  to  have  been  any  fiaud 
cr  combination ;  but  if  a  sale,  under  such  circumstances,  should  be  ratified,  the 
encouragement  which  the  precedent  might  afford,  would  probably  operate  not  only 
agaioat  the  tnterest  of  the  parties  concerned  in  sales,  but  against  substantial  justice 
and  the  reputation  of  this  tribunal. 

It  is  tfaeiefinre  Ordtndf  that  the  sale  made  by  William  Marbuiy,  trustee  of  Am 
said  real  estate  of  Benjamin  Brookes  deceased  to  General  Benjamin  Brookes,  as  stated 
in  his  report,  this  day  returned,  be  vacated  and  set  aside ;  and  that  the  bond  or 
bonds  taken  by  the  said  trustee,  on  the  said  sale,  be  cancelled  or  detivered  up  to  the 
said  Genenl  Brookes;  iind  that  the  said  trustee  proceed  to  sell  again  the  said  pro- 
pctfy  on  tiie.  terms  and  In  the  manner  prescribed  by  the  original  decree  in  this 
csnae ;  and  that  in  eveiy  thing,  except  giving  a  new  bond,  belbue,  at,  and  after  the 
asle,  he  act  as  by  the  said  decree  prescribed. 


Ob  the  80th  of  July,  1796|  a  new  sale  having  been  made  and  reported,  was  after- 
wards absolutely  ratified  and  confirmed. 

The  andiior,  on  tiie  18th  of  February,  1808,  made  a  report,  in  which,  among  other 
things,  he  says  that  Stephen  West's  claim,  account  No.  6,  commences  early  in  the 
year  1708,  and  is  continued  as  an  open  account  until  1776,  in  which  time,  and  for 
ten  yean  afterwards,  there  does  not  appear  to  have  been  any  settlement  between  the 
parties ;  and  tiie  affidavit  of  the  executrix  of  Stephen  West  appears  to  be  defective ; 
in  addition  to  these  objections  the  solicitor  for  the  executrix  of  Benjamin  Brookes 
has  filed  exceptions  to  this  claim  herewith  returned.  That  Benjamin  Oden's  claim, 
account  No.  9,  is  a  judgment  against  the  executrix,  which  has  no  proof  except  the 
transcript  of  said  judgment 

Sarah  Biookes»  widow  of  Benjamin  Brookes,  in  behalf  of  herself  and  Bobesi 

(A)  McMechen  «.  Chase,  1  Bland,  85  n. 
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In  this  case  the  opponent  Wtlch^hj  his  bill,  filed  on  the  2d  of 
August,  1827,  averred  that  this  claim,  which  he  called  into  court, 
had  been  paid ;  and  the  clamant  Siockett^  by  his  answer^  filed  on 
the  19th  of  October,  1827,  denied  that  allegation.  The  parties 
were  thus  at  issue  upon  the  fact  of  payment,  which  the  opponent 
has  failed  to  sustain  by  any  proof  whatever.  After  which,  and  all 
the  intermediate  proceedings  in  the  case,  it  certainly  could  not 
now  be  in  order,  or  consistent  with  a  well  regulated  administration 
of  justice  to  permit  this  opponent  to  abandon  that  issue,  and  so  late 
as  the  29th  of  June  last,  to  make  up  another  issue,  and  to  present 
a  new  defence  against  this  dakn,  founded  on  the  statute  of  limi- 
tations, {i) 


Brookes  and  Sophia  Brookes  her  childreD,  both  infants  under  the  age  of  twenty-one 
years,  objects  to  the  allowance  by  the  auditor  of  the  claim  against  the  said  real  estate 
by  the  executrix  of  Stephen  West,  for  the  following  reasons :  1st,  it  appears  that 
the  account  commences  with  a  chai^  of  £28  USt.  Otf.  on  the  Cth  of  April*  176S, 
which  note  is  also  exhibited,  and  is  without  seal.  That  although  credits  are  givtn 
as  far  as  the  year  1776,  yet  that  the  account  stops  there,  and  no  steps  appear  to  have 
been  talm  to  obtain  payment  of  the  balance,  if  any  was  due ;  which  from  the  length 
of  time  furnishes  a  strong  presumption  that  no  balance  was  due ;  and  she  pleads 
and  relies  on  the  length  of  time  as  a  bar  to  the  said  claim.  2d.  That  a  suit  is  mw 
pending  in  Prince  George's  county  court,  against  the  said  Sarah  Brookes  as  execu* 
tiiz  of  Beigamin  Brookes  for  the  same  claim,  to  which  she  has  pleaded  the  act  of 
limitaUons,  and  which  has  been  laid  before  the  auditor,  under  the  act  of  1785,  ch. 
80,  and  is  not  yet  reported  on,  which  she  is  ready  to  make  appear;  and  8d,  That 
the  probate  of  H.  West,  the  executrix  is  not  sufficient,  and  not  such  as  the  law 
requires. 

27ih  May,  1808.— HANSoif,  (Aanedlor.'^Orderid,  that  the  Chancellor,  on  appli- 
cation, at  any  time  after  the  fint  day  of  October  next,  wiU  proceed  to  decide 
on  the  claim  of  Stephen  West's  executor  against  Benjamin  Brookes  deceased ;  pro- 
vided a  wfj  of  this  Older  be  senred  on  Hannah  West,  or  Richard  Ridgely ,  her  soli- 
citor, in  case  she  cannot  conreniently  be  therewith  senred,  before  the  first  day  of 
July  next.  Ordered  likewise,  that  depositions  taken  before  a  single  magistrate,  on 
two  days  notice,  in  ease  it  can  conveniently  be  served,  or  without  notice,  in  case  it 
cannot  be  so  served,  shaU  be  received  as  evidence  on  the  trial  of  the  said  claim. 


After  which  the  case  was  again  brought  before  the  court  as  to  c4her  daims. 

IBih  July,  1808.— Hanson,  CAonceUor.— Let  the  auditor  state  the  proportions 
which  each  creditor  of  Benjamin  Brookes  is  entitled  to  of  the  money  arising  from 
the  sale  of  the  real  estate  of  said  Brookes,  deducting  the  commission  of  £75,  and 
costs  of  suit)  the  state  being  entiUed  to  a  preference.  He  is  to  state  the  proportion 
of  Stephen  West,  although  his  claim  is  disputed ;  the  object  of  stating  the  propor- 
tions being,  that  an  order  may  be  passed  for  paying  each  claimant,  except  the  said 
West,  immediately!'  The  said  West's  claim  is,  agreeably  to  the  order  of  27tb  May, 
1808,  to  be  decided  on  after  the  first  day  of  October  next. 


(t)  Kemp  V.  Mackrill,  2  Vea.  680. 
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Upon  the  whole,  I  am  of  opinion,  that  the  opposition  to  thi^ 
claim  of  Joseph  JV.  Stockett  as  administrator  is  altogether  untena- 
ble ;  and  that  therefore  it  must  be  aDowed  to  take  its  stand  as  one 
of  the  preferred  claims  provided  for  by  the  deed  of  trust. 

The  claims  of  Saunders^  representatives,  and  all  others  not  now 
aothenticated,  or  admitted  according  to  the  course  of  the  court, 
must  be  altogether  rejected. 

Whereupon  it  is  Ordered,  that  this  case  be,  and  the  same  is 
hereby  referred  to  the  auditor,  with  directions  to  state  an  account 
accordingly. 

In  obedience  to  these  orders  the  auditor  made  a  report,  which 
was  confirmed  on  the  14th  of  August,  1829. 
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A  plaifitilT moft  state  in  bis  bill  sach  fincts  as  ajre  necessary  to  entitle  him  to  relief; 
and  also  sbew  why  he  may  ask  that  relief  of  a  Court  of  Equity.  Where  the 
case  set  forth  in  the  bill  is  such  as  to  entitle  the  plaintiff  to  relief,  the  court  may 
have  further  inquiries  made  by  the  auditor,  so  as  to  adapt  the  relief  to  the  peculiar 
nature  of  the  case.  Where  an  inftnt  takes  as  devisee,  it  is  not  necessary  to  charge 
in  the  biU  that  he  received  the  rents  and  profits ;  because  it  is  the  duty  of  his 
guardian  to  take  care  of  his  estate.  This  court  has  jurisdiction  to  decree  an  ae- 
connt  of  an  annual  sum  charged  upon  land.  The  office,  powers,  and  duties  of 
masters  in  chanceiy  in  England ;  and  of  the  auditor  of  this  court.  Testimony 
may  be  taken  under  an  order  before  a  justice  of.  the  peace.  The  probate  of  a 
will,  in  relation  to  real  estate,  considered  as  prima  facie  evidence.  A  decree 
against  iniknts  for  the  payment  of  money. 

After  which  the  case  was  again  called  up  for  hearing  upon  the  exceptions. 

VUk  October,  1S08. — Hanson,  C%anc«Uor.— The  Chancellor  having  appointed  this 
day  for  deciding  on  the  claims  of  Benjamin  Oden,  and  of  Stephen  West's  executrix 
agunst  the  estate  of  Benjamin  Brookes  deceased,  and  the  counsel  on  each  side 
having  submitted  the  questions  without  argument,  the  Chancellor  proceeded  to 
exanune  the  papers  and  vouchers  relative  to  the  said  claim. 

There  appears  no  reason  wherefore  the  ChanceUor  should  differ  from  the  auditor 
relative  to  West's  claim.  It  is  therefore  wholly  rejected.  As  to  the  claim  of  Oden, 
nothing  appears  wanted  except  his  affidavit.  The  opposite  counsel,  however,  Mr. 
William  KUty,  being  in  courts  and  expressing  his  approbation  of  and  assent  to  the 
said  claim ;  it  is  allowed  to  be  good.  Let  the  auditor  of  this  court  make  a  statement 
accordingly  of  the  money  reserved  on  account  of  the  rejected  claims. 


The  auditor  afterwards  made  and  reported  a  statement  accordingly,  shewing  a 
surplus  to  be  paid  to  the  heirs  of  Benjamin  Brookes,  which  statement  was,  on  the 
2Ut  of  October,  1803,  approved,  and  the  proceeds  directed  to  be  applied  accordingly. 

7  V.2 
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This  bill  was  filed  on  the  17th  of  August,  1826,  by  Perry  Taums- 
hend  and  Anna  Marian  his  wife,  against  WUliam  J.  B.  Duncan^ 
CaroH^  Duncany  who  are  infants,  Joseph  Robinson  and  Thomas 
Iglehart.  The  bill  states,  that  WiUiaim  Duncan  being  seized  and 
possessed  of  a  considerable  real  and  personal  estate,  on  the  26th  of 
December,  1818,  made  his  last  will,  which,  so  far  as  concerns  the 
matter  in  controversy,  is  as  follows : 

^I  give  and  devise  unto  my  daughter  Caroline  Duncan^  and  my 
son  WiUiam  Joseph  Bend  Duncan^  the  plantation  whereon  I  now 
dwell,  consisting  of  several  tracts,  or  parts  of  tracts  of  land,  one 
of  which  is  called  and  known  by  the  name  of  Burgess's  Right, 
and  part  of  a  tract  in  two  parcels,  called  Puddington's  Harbour, 
otherwise  called  Puddington's  Gift,  being  contiguous  to  each  other, 
and  containing,  in  the  whole,  two  hundred  twenty-nine  and  one- 
half  acres,  more  or  less,' to  them  and  their  heirs  forever,  to  be 
equally  divided  between  them,  share  and  share  alike  as  joint 
tenants,  and  not  as  tenants  in  common.  I  give  and  bequeaA  to 
my  daughter  Jlnna  Maria  Duncan,  the  sum  of  sixty  dollars,  current 
money,'  as  an  annuity,  to  be  paid  to  her  out  of  the  profits  of  my 
real  estate  above  mentioned,  annually  for  and  during  the  term  of 
her  natural  life,  withholding  from  her,  however,  the  power  of  sell- 
ing or  transferring  the  above  mentioned  annual  allowance  to  any 
person  or  persons  whatever,  under  penalty  of  forfeiture.  I  do 
hereby  constitute  and  appoint  my  dear  wife  Deborah  Duncan,  sole 
executrix  of  this  my  last  will.' 

The  bill  further  states,  that  the  testator^  WUliam  Duncan,  died, 
on  or  about  the  25th  of  March,  1819,  leaving  those  children,  the 
plaintiff  Anna  Maria,  by  a  first  marriage,  and  the  defendants  WU- 
liam and  Caroline,  both  of  whom  were  then  and  still  are  infants, 
by  his  wife  Deborah,  the  legatees  and  devisees  mentioned  in  his 
will ;  that  the  said  Deborah  administered  and  died ;  and  that  Thomas 
Iglehart  took  out  letters,  and  was  then  the  administrator  de  bonis 
non  of  the  deceased ;  that  the  said  Deborah,  before  her  death,  paid 
the  plaintiff  Anna  Maria,  one  year's  allowance  after  her  father's 
death ;  and  that  Joseph  Robinson,  who  had  been  appointed,  and 
then  was  the  guardian  of  the  said  infants,  had  also  paid  the  plain- 
tiff Anna  Maria,  one  year's  allowance  under  the  will  of  her  father. 
But  that  the  defendants  had  failed  and  refused  to  pay  any  more  of 
the  annuity  to  her,  either  before  or  since  her  intermarriage  with  the 
plaintiff  Perry  Townshend. 

After  which  the  bill  concludes  thus ;  to  the  end  that  justice  may 
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be  done  them,  that  an  account  may  be  bad,  that  the  said  land  may 
be  sold ;  and  under  the  direction  of  this  court,  the  proceeds  thereof 
applied  to  thfe  payment  of  their  annuity,  'with  costs  of  suit ;  and 
the  balance  so  invested  as  to  stand  an  answerable  fund  to  meet 
future  instahnents  of  said  annuity ;  or  that  such  other  relitf  may 
be  given  to  them  as  to  the  court  may  seem  meet ;  and  to  the  end 
that  answers  may  be  filed  to  all  and  singular  ihe  premises,  to 
grant  subpoenas,  &c. 

6th  October^  1826.— Bland,  CAanceOor.— The  defendants  W^ 
liam  J.  B.  Duncan  and  Caroline  Duncan^  snd  Joseph  Robinsony 
having  been  returned  summoned,  and  not  having  appeared,  or  filed 
their  answers  within  the  time  allowed  by  the  rules  of  the  court,  it 
is  Dec&eed,  that  the  plaintiff  are  entitled  to  relief,  but  as  it  does 
not  appear  to  what  relief  they  are  entitled,  it  is  Ordered^  that  a 
commission  issue  to  such  person  as  the  complainants  may  name  to 
take  testimony  to  ascertain  to  what  they  are  entitled,  (a) 


The  plaintifib,  by  their  petition^  stated,  that  the  defendant 
T%amas  IgUharty  had  died  since  the  commencement  of  this  suit ; 
and  that  administration  de  bonis  mm  upon  the  estate  of  the  testator 
WaUam  Duncan,  had  been  granted  to  John  Jjgtehart.  Whereupon 
they  prayed  that  he  might  be  accordingly  summoned  as  a  defen- 
dant, (b) 

8ih  Jdarchj  1827. — ^Bland,  Chancdhr. — Ordered,  that  the  said 
John  Igkhartj  be,  and  he  is  hereby  made  a  party  defendant,  as 
prayed ;  and  he, is  hereby  directed  to  be  summoned  accordingly,  to 
appear  on  the  10th  day  of  April  next ;  provided,  that  the  summooi 
be  served  as  the  law  requires,  on  or  before  the  twentieth  instant. 


After  which,  John  Iglehart  having  been  summoned,  and  having 
failed  to  appear  and  answer,  a  decree  was,  on  the  20th  of  Decem- 
ber, 1827,  passed  against  him  similar  to  that  of  the  6th  of  Decem- 
ber, 1826.  Under  which  decrees  a  commission  was  issued,  in 
execution  and  return  of  which,  the  commissioners  said  that  the 
solicitor  of  the  plaintiff  had  produced  and  filed  a  certified  copy  of 
the  last  will  and  testament  of  WtUiam  Duncan,  which  together 
with  the  commission,  he  returned  and  filed,  on  the  31st  of  Decern- 

(a)  It  is  declared  that  wherever  a  subpcBDa  shall  be  returned  summoned,  as  to  all 
or  any  of  the  defendants,  making  no  distinction  in  iavour  of  wfMs,  the  court  must 
enter  an  interlocutory  decree,  &c.  1820,  ch.  161,  a.  1.— (6)  1820,  eh.  161,  s.  6. 
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ber,  1827.    No  other  testimony  was  taken  or  returned  with  that 
commission. 

On  the  24th  of  January,  1828,  the  infant  defendants  put  in  their 
answer,  by  their  guardian  ad  Utem^  in  which  they  said,  that  they 
knew  nothing  of  the  contents  of  the  bill ;  nor  could  they  admit 
them;  but  prayed  that  they  might  be  proved,  and  that  their 
interests  might  be  protected. 

21^/  February^  1828. — ^Bland,  ChanceUot, — -This  case  standing 
ready  for  hearing,  and  having  been  submitted,  the  proceedings 
were  read  and  considered. 

The  law  of  a  case  arises  out  of  the  facts  of  which  it  is  consti* 
tjited,  and  it  is  the  duty  of  the  court  to  declare  what  that  law  is. 
It  is  therefore  not  only  unnecessary,  but,  in  some  cases  it  may 
be  daemed  impertinent,  in  a  suitor  to  set  forth,  and  comment 
upon  wbat  he  conceives  to  be  the  law  arising  out  of  his  case.  To 
do  s(^^' without  stating  all  the  facts,  or  upon  an  imperfect  statement 

.  of  facts  ;  as  for  example,  to  charge  a  defendant  with  fraud,  with- 
out stating  any  such  facts,  as  in  contemplation  of  law,  constitute  a 
fr^^d,  can  form  no  foundation  for  relief  or  defence.  It  is  sufficient 
thaT^ach  party  should  state  the  facts  of  his  own  case ;  and  there- 
fore, although  it  is  not  unusual  for  a  plaintiff  to  state  in  his  bill, 
by  way  of  anticipation,  some  of  the  allegations  and  pretences  of 
the  defendant ;  it  is  not  indispensably  necessary,  in .  any  case,  or 
even  proper  in  all  cases,  to  set  forth  any  matter  in  the  bill,  which 

,  if  brought  out  at  all,  should  come  from  the  defendant  as  consti- 
tuting a  part  or  the  entire  foundation  of  his  defence.  But,  it  is 
essential  that  the  plaintiff  should  distinctly  state  every  fact  neces- 
sary to  constitute  such  a  case  as  gives  him  a  right  to  claim  relief 
from  the  defendant  at  the  time  of  filing  his  bill ;  and  moreover,  to 
set  forth  those  peculiar  circumstances  which  justify  him  in  passing 
by  the  ordinary  tribunals  of  the  common  law,  and  coming  into  a 
Court  of  Equity  to  seek  that  relief.  The  plaintiff  may  state  his 
case  in  the  alternative,  or  with  a  double  aspect,  so  that  it  may  be 
considered  in  one  way,  or  in  another ;  provided,  that  in  whatever 
way  it  is  presented,  it  falls  properly  within  the  cognizance  of  a 
Court  of  Equity.  Upon  a  case,  so  stated,  the  plaintiff  may  either 
pray  for  special  or  for  general  relief;  or  he  may  make  both  special 
and  general  prayers  for  relief.  And  where  the  nature  of  the  case 
is  such,  that  the  special  prayer  or  designated  relief  cannot  be 
granted ;  then,  under  the  general  prayer,  relief  may  be  granted, 
suitable  to  the  peculiar  nature  of  the  case ;  as  to  which  the  court 
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is  not  confined  to  that  which  may  be  specially  asked  or  suggested^ 
oially  or  otherwise ;  but  may  adapt  the  relief  exactly  to  the  nature 
of  the  case  stated  in  the  bill,  regardless  of  any  thing  that  may  be 
said  to  the  contrary  by  any  of  the  parties.  But  if  there  be  no  gene- 
ral prayer,  and  the  special  prayer  cannot  be  granted,  the  plaintiff 
most  amend  his  bill  or  hare  it  dismissed,  (c) 

Before  a  decree  can  be  so  correctly  framed  as  to  suit  the  pecu-> 
liar  nature  of  the  case  now  under  consideration,  the  court  must  be 
furnished  with  some  further  information,  and  with  some  statements 
byway  of  illustration  of  the  bearings  of  the  allegations  of  the  bill. 
But  no  case  can  be  sent  to  the  auditor  for  any  such  purposes, 
where  there  is  no  ground  for  relief  shewn  by  the  pleadings,  or 
where  the  facts  as  stated  in  the  bill,  do  not,  of  themselves,  exhibit 
a  sufficient  foundation  for  some  relief,  either  under  the  special  or 
the  general  prayer,  (d)  It  will  therefore  be  necessary  to  see 
whether  these  plaintiffi  have  stated  such  facts  as  constitute  a  case 
that  entitles  them  to  relief;  and  also  to  consider  what  are  the  pow- 
ers and  duties  of  the  auditor  to  collect  information,  and  make  state* 
ments  in  cases  of  this  kind. 

The  facts  of  which  the  plaintiffs  have  constituted  their  case,  are 
these :  TVUUam  Duneany  being  seized  and  possessed,  in  fee  sim- 
ple, of  a  parcel  of  land,  containing  two  hundred  and  twenty-nine 
acres  and  a  half,  by  his  last  will  devised  it  to  his  two  infant  chil- 
dren, the  defendants  WiUiam  and  Caroline,  and  their  heirs  forever 
as  joint  tenants ;  and  to  his  daughter  Jinna  Mariay  now  the  wife 
of  the  plaintiff  Perry  Townshendy  he  bequeathed  an  annuity  of 
sixty  dollars,  to  be  paid  to  her  out  of  the  rents  and  profits  of  his 
real  estate  above  mentioned,  annually  during  her  life;  and  ap- 
pointed his  wife  Debarahy  the  mother  of  the  defendants  JVUliam 
and  Oirottie,  his  executrix ;  that  the  testator  died  in  March,  1819 ; 
and  the  executrix  Deborahy  administered  upon  his  estate,  and  paid 
to  tiie  plaintiff  Anna  Mariay  her  annuity  for  one  year ;  after  which 
the  executrix  Deborah  died,  and  adininistration  de  bonis  nan  was 
thereupon  granted  to  ITumias  Iglehart ;  that  the  defendant  Bohin- 


(c)  Cbkot  V.  Leqnesne,  2  Yes.  818;  East  India  Company  v.  Henchman,  1  Yes. 
jar.  289;  Wheeler  v.  Trotter,  S  Swan,  174,.  n.;  Gordon  v.  Gordon,  8  8wan,  472; 
Barfield  v.  Kelly,  8  Cond.  Chan.  Rep.  703 ;  Topham  v  Constantine,  6  Cond.  Chan. 
•Bep.  822;  Biice  u.  Bletchley,  6  Mad.  17;  Edney  r.  Jewell,  6  Mad.  165;  CuUibert 
o.  Creasy,  6  Mad.  189 ;  Flint  v.  Field,  2  Antr.  548 ;  Hall  v,  Maltby,  2  Exehe.  Rep. 
4f8 ;  Carew  v.  Johnston,  2  Scho.  and  Leiir.  280 ;  Lingan  v.  Henderson,  1  Bland,  286. 
(if)  HoDoway  v.  MeDaid,  1  Mad.  Rep.  421,  (229.) 
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SQUy  who  is  the  guardian  of  the  infant  defendants  WUliam  and 
OeeroHney  had  also  paid  to  the  plaintiff  ^nna  Maria^  her  annuity 
for  one  year,  under  the  will  of  her  father.  But,  that  those  defen- 
dants have  failed  and  refused  to  pay  any  more  of  the  annuity  to 
her,  either  before,  or  since  her  intermarriage ;  and  that  the  defen- 
dant Thomas  IgUhart  having  died  since  the  filing  of  the  bill,  and 
administration  de  bonis  non  having  been  granted  to  John  Iglehart^ 
he  had  been  summoned  as  a  defendant,  and  the  suit  had  been 
revived  against  him  accordingly. 

Upon  these  facts  the  plaintifis  have  prayed  for  an  account ;  that 
the  land  might  be  sold ;  and  that  the  proceeds  thereof  might  be 
applied  to  the  payment  of  their  annuity  with  costs,  and  the  balance 
so  invested  as  to  stand  as  an  available  fund  to  meet  future  instal- 
ments of  said  annuity ;  or,  that  such  other  relief  might  be  given  to 
them  as  to  the  court  might  seem  meet. 

It  will  be  seen  by  adverting  to  the  will  of  WiUiam  Duncan 
deceased,  that  he  has  expressly  declared,  that  the  annuity  should 
be  paid  out  of  the  rents  and  profits  of  the  estate ;  thus  unequivo- 
cally shewing  it  to  have  been  his  intention,  that  it  should  be 
charged  altogether  and  exclusively  upon  that  estate ;  and  that  his 
personalty  should  be  in  no  way  liable  {e) — consequently,  it  could 
not  have  been  necessary  for  the  plaintiffs  to  say  any  thing  of  the 
deceased's  personal  estate;  or  ta  have  made  his  executrix  or 
administrator  a  party  to  this  suit. 

The  subject  claimed  by  these  plaintifis  is  an  annuity  charged 
upon,  and  payable  out  of  the  rents  and  profits  of  a  certain  real 
estate ;  which  real  estate,  so  charged,  was  devised  to  these  infant 
defendants  WiUiam  and  Caroline,  These  facts  are  sufiiciently 
stated  in  the  bill,  and  are  more  fully  shewn  by  the  last  will  of  the 
testator,  which  is  exhibited  as  a  part  of  it.  The  bill  further  states, 
that  after  the  death  of  the  testator,  Deborah^  who  was  the  mother  of 
the  infant  defendants  William  and  Caroliney  paid  the  plaintiff  .^nna 
Maria  one  year's  annuity ;  and  that  the  defendant  Robin8on$  who 
is  their  guardian,  also  paid  the  plaintiff  Jlnna  Maria  one  year's 
annuity,  under  her  father's  will.  Here  then  is  a  sufficient  state- 
ment of  the  fact,  that  these  infant  defendants,  by  their  mother,  and 
afterwards  by  their  legal  guardian,  took  the  real  estate  so  devised 
to  them ;  and  actually,  in  consequence  thereof,  paid  a  part  of  the 
annuity  so  charged  upon  it 

(f)  Elliot  9.  Hancock,  2  Yem.  148;  Attomey-Gcneiil  v.  Downing,  Amb.  671. 
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The  biD,  it  is  true,  does  not  allege  that  the  devisees,  or  their 
guardian,  received  the  rents  and  profits  of  the  knd  charged  with 
the  payment  of  the  annuity.  But  no  such  allegation  by  the 
plainti&  was  necessary;  since  it  was  enough  for  them  to  have 
shewn,  that  the  devisees  actually  took  the  estate  as  devised.  If 
they  derived  no  profit  fi-om  it,  it  was  their  own  fault ;  and  a  matter 
with  which  the  plaintiffs  could  have  no  concern.  If  the  estate 
charged  was  wholly  insufficient  to  pay  the  annuity,  they  should 
have  disclaimed  all  right  to  it ;  or  the  fact  should  have  been,  in 
some  way,-  put  upon  the  record  by  the  defendants ;  which  has  not 
been  done.  But,  according  to  the  common  law,  the  mother,  as 
guardian,  has  an  interest  in,  and  is  bound  to  take  charge  of  her 
wards'  estate.  {/)  And  by  the  common  law,  as  well  as  by  posi- 
tive legislative  enactment,  a  guardian  of  an  infant  is  bound  imme- 
diately to  take  possession  of  his  ward's  real  and  personal  estate ;  to 
manage  it  to  the  best  advantage ;  and  to  account  for  its  rents  and 
profits,  (g)  It  could  not,  therefore,  be  necessary  for  these  plain- 
ii&  to  arer,  as  a  foundation  of  their  claim  to  relief,  that  the  guar- 
dians of  these  infant  devisees  had  received  the  rents  and  profits  of 
their  estate ;  or,  in  other  words,  that  they  had  performed  their  legal 
duty ;  since  that  must  be  presumed ;  and  a  guardian  himself  surely 
could  not  be  permitted  to  rely  upon  the  fact  of  his  own  negligence 
for  his  own  benefit.  (A) 


(/)  Eatdiff's  case,  8  Go.  88;  Roach  v.  Garvan,  1  Yes.  168 ;  Mellish  v.  De  Costa, 
2  Atk.  14;  Smith  v.  ManhaU,  2  Atk.  70;  The  King  v.  Oakley,  10  East.  494;  2 
Fonb.  288 ;  1  Blac.  Com.  461.~(f )  Co.  Litt.  88;  2  Fonb.  248 ;  Hay  v.  Conner,  2 
H.&  J.S47:  Brodeas  v.  Thompson,  2  H.  &0. 120;  1796,  ch.  101,  Sub.  Ch.  12; 
(A)  Qngory  o.  Migheli,  18  Yes.  881 ;  Parker  v.  Mackall,  pos.  note. 

Cos  9.  Caxxahax. — This  bill  was  filed  on  the  15th  of  December,  1790— It  states 
that  fhe  plaintiff,  while  an  infant,  became  seized  of  a  certain  tract  of  land  as  devisee 
of  his  late  fiUher;  that  his  mother  \ras  entitled  to  dower  therein ;  that  she  married 
John  Bailey,  who  afterwards  became  the  guardian  of  the  plaintiff;  that  Railey  held 
the  land  to  which  the  plaintiff  was  entitled,  and  took  the  rents  and  profits,  but  never 
paid  or  accounted  for  them ;  that  he  made  his  will*  and  appointed  the  defendant 
Chaiies  Us  executor,  who  received  the  then  crop  of  the  plaintiff's  land ;  that  the 
lands  of  which  John  Railey  died  seized,  descended  to  his  heir  Charles  Railey,  who 
devised  tiiam  in  part  to  the  defendant  Benton,  and  in  remainder  and  wholly  to  the 
defendant  Callaban,  whom  he  appointed  his  executors  and  died ;  that  John  Bailey's 
penonal  estate  was  insufficient  to  pay  his  debts ;  and  that  neither  he,  in  his  Ufe- 
time,  nor  any  of  the  defendants  since,  have  paid  or  accounted  to  the  plaintiff  for  the 
rents  and  piofita  of  his  lands.    Prayer  for  an  account,  and  for  general  relief. 

The  defendants  answered,  proofe  were  taken,  and  the  case  was  thereupon  brought 
befeie  the  court. 

2Sih  Jamuary,  1798.— Haksok,  Chancellor. ^Thls  cause  standing  ready  for  hear- 
ing, and  being  submitted  to  the  Chancellor  without  argument,  the  bill,  answers, 
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But  the  plainti£^  are  here  asking  a  Court  of  Equity  to  enforce 
the  payment  of  .this  annuity — an  annuity,  given  by  a  will,  is,  for 


depositions*  exhibits  an^  other  proceedings  were  by  him  read  and  carefully  consi- 
dered. And  the  matters  stated  in  the  biU  appearing  to  him  to  be  tme ;  and  he 
thereon  being  of  opinion,  that  the  complainant  is  entitied  to  an  account  of  the  profits 
of  his  real  estate,  whilst  in  the  hands  of  his  guardian  John  Bailey,  notwithstanding 
the  yaluation  thereof  by  appraisen,  and  to  an  account  also  of  the  profits,  whilst  the 
said  estate  was  in  the  faAnds  of  the  said  RaUey's  executors ;  and  that  the  amount  of 
the  said  profits,  after  deducting  the  expenses  of  maintaining  and  educating  the  com* 
plainant,  and  the  taxes  and  other  just  charges,  if  any,  on  the  land  aforesaid,  together 
with  interest  on  the  balance  from  the  time  of  the  complainant's  arrival  at  full  age, 
ought  to  be  paid  to  him,  out  of  the  personal  estate  of  the  said  Railey,  or  if  that  estate 
be  insufficient,  out  of  the  real  estate  which  hath  descended  finom  the  said  Bailey. 

It  is  thereupon  Deaeed,  that  the  defendant  John  Chaires  do,  on  oath,  accomt  with 
the  complainant  for  two-thirds  of  the  profits  of  that  part,  containing  three  hundred 
and  seventy^five  acres  of  a  tract  of  land,  called  Low's  Arcadia,  which  was  devised 
by  Christopher  Cox,  father  of  the  complainant,  fix>m  the  STth  day  of  September, 
1781,  and  for  the  whole  of  the  said  profits  firom  the  7tti  day  of  February,  1786,  until 
the  end  of  the  year  1786,  deducting  thence  all  sums  expended  by  tiie  said  Bailey  in 
the  maintenance,  support  and  education  of  the  comphiinant:  and  his  proportionable 
part  of  all  taxes  paid  for  the  said  land  whilst  in  the  possession  of  the  said  Bailey,  or  his 
executor;  and  also  for  interest  on  the  balance  firom  the  Id  day  of  September,  1797, 
that  being  the  day  whereon  the  complainant  attained  his  full  age  as  aforesaid. 

And  it  is  further  Jkcreed,  that  the  auditor  state  the  said  account ,  and  that,  in  so 
doing,  he  state  the  yearly  value  of  the  land  to  be  so  much  as  it  is  proved  the  said 
Bailey  rented  out  the  same  for  during  one  year,  deducting  a  reasonable  allowance 
for  the  articles  belonging  to  the  said  Railey,  which  were  let  to  the  tenant  along  with 
the  land ;  and  that  the  auditor  likewise  take  an  account  of  the  personal  estate  of  the 
said  John  Bailey,  or  assets  which  have  come  to  the  hands  of  the  said  John  Chaires, 
and  the  disbursements  of  the  said  Chaires,  as  executor  of  the  said  Bailey ;  and  that 
the  auditor  report  the  said  accounts,  subject  to  the  exceptions  of  the  parties,  and  to 
be  done  with  as  to  the  Chancellor  shaU  seem  just  and  proper. 


The  auditor  made  a  report  accordingly,  by  which  it  appeared,  that  the  executor 
Chaires  had  overpaid,  and  that  the  personal  estate  of  John  Bailey  deceased,  was 
exhausted.    Upon  which  the  case  was  again  brought  before  the  cowt. 

20^  Dtcember,  1793. — ^Hanson,  CffumeeUor, — On  motion  of  the  complainant  it  is 
Ordered,  that  the  report  of  the  auditor,  and  the  account  by  him  stated,  agreeably  to 
the  interlocutoiy  decree,  *be  taken  and  considered  as  a  ground  for  the  relief  prayed, 
and  for  making  the  lands  which  have  descended  from  the  said  Bailey,  and  which  are 
in  the  hands  of  the  defendant  Thomas  Callahan,  answerable  for  the  deficiency  of  the 
personal  estate  of  the  said  Bailey ;  unless  the  contrary  be  shewn  by  the  said  Calla- 
han on  or  before  the  first  Tuesday  in  February  next;  provided  a*  copy  of  this  order 
be  served  on  the  said  Callahan  before  the  twenty-fifth  day  of  January  next. 

A  copy  of  this  order  having  been  served  as  required,  and  no  sufficient  cause 
having  been  shewn,  the  case  was  submitted,  without  argument,  for  a  final  decree. 

2Sd  June,  1794. — ^Hanson,  OumceUor,— The  said  cause  standing  ready  for  final 
decision,  and  being  submitted,  and  the  biili  answer,  exhibits,  auditor's  report,  and 
all  other  proceedings  being  by  the  Chancellor  read  and  considered : 
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maiij  pvirposes  treated  as  a  legacy,  and  so  considered,  its  payment 
may  certainly  be  enforced  in  equity,  (i)     These  plaintiffs  could  not 
proceed  for  the  recovery  of  this  annual  sum,  at  common  law,  as 
for  a  rent  charge ;  because  no  right  of  distress  is  given  by  the 
gnmtor,  and  it  is  not  distrainable  of  common  right:  nor  could 
tiief  enter  upon  and  hold  the  land  charged  until  they  were  satis- 
fied; because  the  testator  has  given  them  no  such  authority.    A 
writ  of  annuity,  being  a  remedy  at  law  against  the  person  of  the 
grantor  of  the  annuity,  it  foUows,  that  a  devisee  could  not  avail 
himself  of  it,  as  the  devisor  ceased  to  exist  before  the  gift  ef 
the  aonui^  took  effect,  {j)    The  annual  sum  thus  devised  to 
the  plaintiff  Jinna  JIfaria,  being  made  payable  out  of  the  land, 
night,  however,  be  regarded  as  a  rent  seek ;  and  as  such,  having 
been  made   distrainable  by  statute,  it  mig^t  be  held,  that  the 
plaiotiff  should,  in  that  vray,  obtain  relief  at  law.  (k)     Or  these 
pbintiflh  mi^t,  with  better  apparent  hope  of  success,  bring  a 
spedai  action  upon  the  case,  the  most  flexible  and  comprehensive 
tarn  of  action  known  to  the  t^mmon  law ;  yet  the  embarrassments 
and  incoaveniences  of  applying  even  that  form  of  proceeding  to 
the  purposes  of  obtaining  relief,  in  a  case  like  this,  are  obvious, 
and  would  be  very  great.    Before  the  statute  which  gave  the  power 
to  distrain  for  rent  seek,  the  payment  of  such  rents  might  be  en- 
fofced  in  equity ;  and  even  since,  relief  has  been  granted,  in  cases 
of  rent  charge,  with  an  admitted  power  of  distress  and  re-entry. 
The  remedy  in  equity  is  manifestly  more  convenient  and  effectual. 

It  is  tiwnapoti  Deernd,  that  unless  the  defeDdant  Thomas  Callahan  shall  pay 
Hto  th«  eomplaiunt  Christopher  Cox  the  sums  stated  by  the  anditar  ta  be  to  him 
dee,  aaouotiog  to  iS282  19f.  Od,  current  money,  wlUi  interest  thereon  from  the  22d 
of  Match,  1787,  the  several  tracts  of  land  called  Good  Increase,  Railey*s  Hazard, 
Bailey's  Chance,  and  part  of  a  tract  of  land  called  Shetland,  supposed  to  lie  in 
Ann  county,  or  such  of  them  as  descended  from  the  aforesaid  John  Railey 
Chartes  Bailey,  and  have,  by  the  said  Charles  Railey,  been  devised  unto  the 
Thomas  Callahan,  shall  be  assets  in  the  hands  of  the  said  Callahan,  and 
>UI  be  subject  to  execution  from  this  court  for  the  payment  of  the  said  sum,  with 
iaierBit  as  afiiresaid  fiom  the  HA  day  of  March,  1787.  And  also  for  the  payment  of 
te  legak  costs  txpeiided  by  Uie  complainant  in  the  prosecution  of  this  suit,  aniount- 
■^  as  taond  bj  the  register,  to  the  quantity  of  5201  pounds  of  tobacco.  And  it  is 
J}€€ned,  that  the  defendants  John  Chaires  and  Mark  Benton  be  hence 


(t)  Attorney-General  v.  Downing,  1  Dick.  417;  Nannock  v.  Horton,  7  Ves.  402; 
9.  Penj,  7  Yes.  384.-^(y)  William  Clun's  case,  10  Co.  128;  Co.  Litt.  144; 
I  case,  6  Co.  69.— (Ar)  Co.  Litt.  148 ;  Brediman's  case,  6  Co.  88 ;  Sawaid 
8  Com.  Law  Rep.  606 ;  Rebecca  Owings'  case,  1  Bland,  286. 
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safer  and  better.  It  may  be  found  to  be  least  iiyurious  to  the 
interest  of  these  infants,  and  without  disadvantage  to  any  one  else, 
to  have  the  land  sold  for  the  payment  of  this  annuity ;  or  it  may 
be  deemed  necessary  to  have  it  raised  out  of  the  rents  and  profits 
by  putting  a  receiver  upon  the  estate,  which  could  not  be  done  by 
a  court  of  common  law,  (/)  or  there  may  be  a  personal  decree 
against  them,  or  their  guardian,  in  respect  to  the  amount  of  the 
rents  and  profits  received  by  them,  (m)  It  is  therefore  clear,  that 
these  plaintife  have  sufficiently  set  forth  such  a  combination  of 
fitcts,  as  shews  that  they  have  a  just  claim  to  relief;  and  that  they 
may,  with  propriety,  ask  that  relief  of  a  Court  of  Equity,  (n) 

It  appearing  then,  that  these  plaintiffs  have  just  grounds  to  ask 
relief  of  this  court ;  and  that,  therefore,  the  case  may  be  referred 
to  the  auditor,  for  any  purpose  falling  within  the  scope  of  its  duty ; 
the  next  inquiry  is,  as  to  the  mode  in  which  they  should  be  relieved. 
In  making  this  inquiry,  it  must  be  recollected,  that  this  is  a  case  of 
provisions  for  children,  which  admits,  perhaps,  of  a  greater  variety 
of  determinations,  and  of  judgment  on  circumstances,'  than  any 
other  kind  of  case,  that  can  be  brought  before  a  Court  of  Equity ; 
(o)  and  that  the  relief,  whatever  may  be  its  form,  is  to  be  granted 
against  in&nts ;  for  the  protection  of  whose  interests  the  court  is 
in  the  habit  of  proceeding  guardedly  and  with  caution,  {p)  It  will 
therefore  be  proper  to  make  some  inquiry  into,  the  particulars  and 
details  of  this  case,  that  the  court  may  be  enabled,  properly  to 
exercise  its  greater  latitude  of  determination,  for  the  benefit  of  all 
these  children,  and  with  the  least  disadvantage  to  the  interests  of 
these  infants. 

It  may  be,  that  this  real  estate  is,  in  truth,  of  much  less,  or  of 
no  greater  value  than  the  annuity  with  which  it  is  charged.  In 
that  case,  it  would  be  thus  shewn  to  have  been  the  intention  of  the 
testator,  who  must  have  known  the  value  of  his  estate,  to  give  to 
the  plaintiff,  Anna  Mariay  a  life  interest  in  it ;  or  that,  whatever 
might  have  been  his  intention,  his  express  direction  would  be 

{I)  Thorndike  v,  Allington,  1  Chan.  Ca.  79;  Davy  v.  Davy,  1  Chan.  Ca.  147; 
Kennottle  v»  Bedford,  1  Chan.  Ca.  296 ;  Bath  and  Mountagae*8  case,  8  Chan.  Ca. 
91 ;  Sherman  v.  Collins,  8  Atk.  819 ;  Nicholls  v.  Leeson,  8  Atk.  674;  Leeds  v.  New 
Radnor,  2  Bro.  C.  C.  889  and  619;  Capit  v.  Jackson,  6  Exch.  Rep.  845.— <m) 
Thorndike  v.  Allington,  1  Chan.  Ca.  79;  EUiot  v.  Hancock,  2  Vem.  148.--(a) 
Com.  Dig.  Lit.  Chancery;  8  R.8.— (o)  Teynham  v.  Webb,  2  Yes.  206.—- (p)  Stapilton 
V.  Stapilton,  1  Atk.  6 ;  De  Manneyille  v.  De  Manneville,  10  Yes.  69 ;  Still  v.  Hoste. 
8  Mad.  192. 
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earned  into  eflect,  most  beneficially  for  all  concerned,  by  a  sale. 
But  if,  on  the  other  hand,  it  should  appear,  that  the  annual  value 
of  the  land  was  greatly  more  than  sufficient  to  pay  the  annuity, 
then  it  may  fiiirly  be  inferred,  that  the  testator  could  not  have 
iDteaded,  that  the  estate  should  be  sold ;  but  as  the  annuity  might, 
so  it  should,  as  expressly  directed,  be  raised  out  of  the  rents  and 
profits.  (})  In  order  to  form  a  correct  opinion  as  to  those  matters, 
an  inquiry  must  be  made,  and  the  court  must  be  informed,  as  to  the 
Tslue  of  the  land ;  the  amount  of  its  annual  yalue ;  of  its  rents  and 
profits;  and  also  of  the  age  and  health  of  the  annuitant,  so  as  to 
enable  it  to  put  a  present  yalue  upon  the  annuity,  compared  with 
fte  land  upon  which  it  is  charged.  And  as  there  may  be  a  per- 
sonal decree,  in  respect  to  the  amount  of  the  rents  and  profits 
actoaUy  received,  or  which  might,  and  ought  to  have  been  received 
by  some  of  these  defendants,  it  will  be  proper  to  have  an  inquiry 
made,  and  information  laid  before  the  court  as  to  those  matters 
also. 

The  mode  of  making  such  mquiries,  and  of  obtaining  informa- 
tion, in  cases  like  this,  by  a  reference  to  a  master,  is  common  and 
wdl  settled  in  England ;  but  here,  as  this  court  has  now  no  officer 
belonging  to  it  denominated,  a  Master  in  Chancery ^  I  deem  it  pro- 
per in  this,  the  first  case  of  the  kind  which  has  been  brought 
before  me,  to  take  such  a  comprehensive  view  of  the  office  of  the 
auditor,  as  may  Enable  me  to  see  how  for  the  powers  and  duties  of  a 
master  in  chancery  in  England,  in  making  all  such  special  investiga- 
tions, have  devolved  or  been  conferred  upon  the  auditor  here,  in 
addition  to  those  with  which  he  has  been  expressly  clothed  by  the 
act  of  assembly  under  which  he  is  appointed,  (r) 

In  England,  the  officers  called  masters  in  chancery,  are  assis- 
tants and  associates  to  the  Chancellor ;  and  two  of  them  at  a  time, 
bj  Inms,  usually  sit  with  him  in  court.  They  have  the  power  to 
adndaister  oaths,  take  affidavits,  and  acknowledgments  of  deeds, 
recognizances,  &c.  {$)  It  is  the  duty  of  a  master  to  execute  the 
orders  of  the  court  upon  references  made  to  him  by  it,  acting, 
either  in  exercise  of  its  origmal  jurisdiction,  or  under  the  authority 
of  any  act  of  parliament.  The  heads  of  reference  that  may  be 
made  to  a  master,  are  almost  as  numerous  as  the  matters  subject 
to  the  jurisdiction  of  the  court.     For  example,  a  case  may  be 

iq)  Ifj  V.  Gibert,  2  P.  Will.  19;  CdpoyB  v.  Golpoys,  4  Cond.  Cban.  B4(p.  210. 
<r)  1785,  cb.  72,  a.  H.— («)  1  Hani.  Ptac.  Cban.  78. 
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referred  to  a  master  to  take  accounts  between  parties  of  ereiy 
description ;  to  inquire  into  the  claims  of  creditors,  legatees,  and 
next  of  kin ;  to  inquire  into  repairs  to  be  done ;  to  inquire  and 
state  what  would  be  a  sufficient  allowance  for  the  maintenance 
and  education  of  an  infant,  or  for  the  maintenance  of  any  one,  the 
amount  of  which,  as  claimed,  was  left  uncertain ;  (t)  to  inquire 
into  the  value  of  an  estate  for  the  purpose  o£  enabling  a  party  to 
elect,  to  assist  the  court  in  fixing  upon  a  price,  or  in  making  an 
investment ;  (u)  to  inquire  whether  it  would  be  most  for  the  bene- 
fit of  an  infant,  or  feme  covert  to  take  under  a  will,  or  against  it; 
(i^)  or  to  inquire  into  the  value  of  an  annuity,  and  of  the  estate 
upon  which  it  is  charged,  {x)  Where  the  plaintiffs  claim  was  found* 
ed  on  a  variety  of  deeds,  wills  and  other  instruments,  the  general 
purport  only  of  which  was  stated  in  the  bill,  it  was  referred  to  a 
master  to  state  a  case  of  the  rights  claimed  by  the  plaintiff  under 
those  instruments ;  (y)  and  so  too,  where  the  bill  had  not  minutely 
charged  every  particular  circumstance,  which,  as  matters  of  evi- 
dence, it  would  not  have  been  proper  to  charge,  and  yet  it  ap- 
peared, that  the  case  turned  upon  it,  and  no  notice  or  opportunity 
had  been   given  to  the  other  side  to  answer  it,  the  case  was 
refened  to  a  master  to  make  inquiry  and  report  such  particulars, 
(z)  And  the  court  is  much  in  the  habit  of  directing  inquiries  with 
respect  to  material  points,  in  order  to  supply  the  defect  of  proofii 
in  the  case,  ^where  a  sufficient  ground  has  been  shown  of  the  pro- 
priety of  such  inquiry,  (a) 

In  general,  there  is  no  question  of  law  or  equity,  or  disputed 
fact,  respecting  which,  a  master  may  not  be  called  upon  to  make  a 
report^  (&)  and  in  order  to  enable  him  to  do  so,  the  parties  should 
lay  before  him  a  statement  of  facts ;  (c)  and  he  may  call  for  proofs, 
and  himself  examine  witnesses  on  oath,  (d)  But  although  such 
examinations,  before  a  master  himself,  are  made  privately;  no 
publication  passes,  as  of  depositions  taken  before  commissioners, 
(e)  If  proof  be  wanted,  and  the  master  so  certifies,  a  commission 

(f )  Abraham  v.  Alman,  1  Russ,  609.— (»)  Wilson  v,  Moont,  8  Vei.  191 ;  Radnor 
V.  Shafto,  11  Yea.  4M.~(io)  Wilson  9.  Townahend,  2  Yea.  jun.  696;  Ebrin^n  v. 
Ebrington,  6  Mad.  117 ;  Gretton  v.  Haward,  1  Swan.  418. — (x)  Jonea  v.  Collier, 
Amb.  781. — (y)  Pauncefort  v.  Lincoln,  1  Dick.  862. — (z)  Chicot  v,  Leqneane,  2  Yea. 
818 ;  Edneyv.  Jewell,  6  Mad.  168. — (a)  Paridnaon  v.  Ingnm,  8  Yea.  606.— (i)  Pot- 
inger  v,  Wightman,  8  Meriv.  68;  Tooeey  o.  Burchell,  4  Cond.  Chan.  Rep.  78; 
Brown  v.  De  Tastet,  4  Cond.  Chan.  Rep.  186;  Cook  v.  Coilingridge,  4  Cond.  Chan. 
Rep.  286.— (c)  1  Newl.  Pra.  880— (^)  Beam'^  Ord.  286.— (e)  Parkinson  «.  In- 
gram, 8  Yea.  608;  Forum  Rom.  109. 
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may  be  issued  as  of  course ;  or  the  prooft  may  be  taken  before  an 
examiDery  which  are  retomed,  and  an  order  of  publication  passes, 
88  in  all  other  cases.  (/)    The  report  of  a  master  ought  to  be 
ivithout  any  unnecessary  recitals,  as  succinct  as  may  be ;  and  con* 
filled  to  that  ^rhich  has  been  referred  to  him ;  for  as  to  all  else,  it 
■ay  be  treated  as  a  nullity;   and  it  should  reserve  the  matter 
dearly  for  the  judgment  of  the  Chancellor,  vrho  alone  is  the  judge. 
{g)  Bat  if  a  master  conceives  it  to  be  proper,  under  the  peculiar 
dfcnmstances  of  the  case,  to  make  a  special  report,  in  doing  so, 
he  is  not  to  set  forth  the  evidence,  with  his  opinion  upon  it ;  but 
only  the  bare  fiicts  for  the  opinion  of  the  court,  in  the  same  manner 
M  ina  special  verdict,  (A)  unless  he  should  be  specially  directed  to 
giYe  his  reasons,  (t)    But  under  a  decree  for  an  account,  he  may, 
tf  he  thinks  proper,  state  special  matter,  although  he  has  no  direc- 
tion far  that  purpose,  (j)    If,  however,  a  master  is  directed  to 
asoeitain  a  particular  fact,  he  ought  himself  to  draw  the  conclu- 
noa  fiom  the  evidence  before  him,  and  not  merely  to  state  the 
circumstaDces.  {k) 
Beskies  these  masters  in  chancery,  there  are  other  standing 
of  the  CSourt  of  Chancery  of  England,  whose  duties  are,  in 

te  respects,  similar  to  those  of  masters,  called  Examiners, 
who  are  appointed  by  the  master  of  the  rolls.  .  The  office  of  the 
esonunen  is  to  examine,  upon  oath,  the  witnesses  on  both  sides, 
that  are  broug^  before  them  in  any  case,  as  also  parties  in  con- 
tempt; am)  to  put  their  answers  and  depositions  in  writing ;  which 
th^  are  to  keep  close  and  private  until  publication.  But  if  the 
reside  more  than  twenty  miles  from  the  place  where  the 
is  held,  then  a  commission  issues  to  certain  commissioners, 

Jaated  by  the  parties,  who  are  authorized  and  directed,  to, take 
dw  depositions  of  such  witnesses  in  private ;  which  are  returned 
and  kept  secret,  until  an  order  of  publication  is  passed.  The 
cxaaunation  of  witnesses  was  originally  in  chancery  before  the 
muter  of  the  rolls,  who  was  one  of  the  judges  of  the  court ;  and 
therefore,  such  examinations  now  by  a  master,  by  an  examiner,  or 
by  commissioners,  must  be  considered  as  a  delegation,  by  the 
eorat,  of  a  part  of  its  authority  to  them,  (l) 

(/)  Beam.  Old.  220.— CjT)  Dick  v.  Milligan,  2  Ves.  jun.  24 ;  JenJpns  v.  Briant,  9 
Chaii.  Bep.  427.— (A)  Marlborough  v.  Wheat,  1  Atk.  464.— (t)  Cook  v.  Col- 
>,  4  Cond.  Cbxa,  Rep.  299 ;— (i)  Anon.  2  Atk.  621.— (A:)  Lee  v.  WlUock,  S 
Tci.  M«^— (/)  Foram  Bom,  124  ^  1  Hair.  Prac.  Chan.  480, 482. 
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Considering  the  nature  of  the  office  and  duty  of  a  master  in 
chancery,  and  recollecting,  that  the  practice  and  course  of  proceed- 
ing of  the  Court  of  Chancery  of  England,  had  been  generally 
adopted  and  followed  by  the  Court  of  Chancery  of  Maryland,  (m) 
it  could  not  be  deemed  altogether  unsafe,  at  once,  to  assume,  that 
all  the  powers  and  duties  of  a  master  in  chancery  in  England,  so 
far  as  they  were,  in  any  way,  subservient  to  the  proper  exercise  of 
this  court's  jurisdiction,  as  a  Court  of  Equity,  had  derolved  upon, 
and  did  now^  in  fact,  belong  to  the  auditor  of  this  court.  For, 
whatever  may  be  his  appellation  or  denomination,  it  is  obvious, 
that  the  assistance  of  an  officer,  invested  with  authority  to  collect 
testimony,  to  make  investigations,  calculations,  and  statements  of 
accounts,  and  to  put  in  order  the  various  materials,  of  which  com- 
plex cases  in  equity  are  composed^  is  as  indispensably  necessary  to 
the  cheap  and  expeditious  administration  of  justice  by  a  Court  of 
Chanceiy,  as  that  of  an  examiner,  or  of  commissioners  clothed  with 
no  other  authority,  than  that  of  taking  and  retummg  the  deposi- 
tions of  witnesses. 

It  appears,  that  until  some  time  after  the  year  1699,  when  the  seat 
of  government  was  removed  to  Annapolis,  the  High  Court  of  Chan- 
cery, which  was  directed  to  be  held  at  the  same  place,  (n)  was 
constituted  of  a  plurality  of  judges ;  most  or  all  of  whom,  certain- 
ly the  Chancellor,  were  members  of  the  Court  of  Appeals,  the  tri- 
bunal of  the  last  resort  of  the  province,  (o)  and  consequently  as 
the  two  courts  could  not  well  be  in  session  at  the  same  time,  the 
same  room,  in  the  State  House,  was  appropriated,  by  the  legisla- 
ture, to  the  use  of  both  courts,  ( p)  which  general  arrangement, 
as  to  the  apartment  in  the  public  buildings  appropriated  to  their 
use,  after  they  were  brought  to  Annapolis,  was  continued,  and  has 
by  usage  been  kept  up  ever  since ;  {q)  although,  by  the  Constitu- 

(m)  Ringgold's  Case,  1  Bland;  18;  2Bozm.  Hist.  Md.  181.— (n)  1699  ch.  19. 
(o)  The  Chancellor's  Case,  1  Bland.  624.  *At  a  court  held  for  the  cftonoery  and 
profrineial  cowi,  begun  on  Tuesday,  Uie  80th  day  of  December,  in  the  89th  year  of 
the  dominion  of  Coecilius,  absolute  lord  and  proprietary  of  the  province  of  Maiyland 
and  A.valon,  8cc.  annoque  Dom.  1670,  and  continued  till  the  17th,  was  present:  the 
Right  Hon.  Charles  Calvert,  esq.  lieutenant-general  and  chief  judge  in  equity;  the 
Hon.  Phillip  Calvert,  esq.  Chancellor;  William  Talbot,  esq.  Secretary;  William 
Calvert,  Baker  Brooks,  Thomas  Trueman,  and  Samuel  Chew,  esq's.  This  day  the 
Hon.  William  Talbot,  esq.  principal  secretary,  was  sworn  one  of  the  justices  of  the 
provincial  court  and  chanceiy,  and  took  his  place  as  secretary,  next  the  ChanceUor. 
Upon  the  16th  day,  Edward  Fitzherbert,  esq.  was  sworn  one  of  the  justices  of  the 
provincial  court  and  chancery  likewise,  and  took  his  place  accordingly.*  CSum- 
€ery  Pnuidmgt,  Ub.  O.  Z).  26.— ([p)  1697,  ch.  6,  s.  8.— (9)  Resolution,  1886,  No  60. 
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tioB  of  the  state,  the  two  tribuDals  have  been  organized  as  totally 
distinct  courts.  While  the  Court  of  Chancery,  under  the  provin- 
cial government  was  constituted  of  a  plurality  of  judges,  it  trans- 
acted business  only  from  term  to  term,  and  was  not  always  open, 
as  it  now  is.  (r)  About,  or  soon  after  the  year  1714,  the  constitu- 
tion of  the  court  seems  to  have  undergone  some  changes,  of  which 
there  is  no  clear  or  satisfactory  explanation  to  be  found  among  its 
own  records,  or  in  the  legislative  enactments  of  the  times.  But 
some  short  time  after  the  year  1719,  it  seems  to  have  been  finally 
settled,  that  the  High  Court  of  Chancery  of  Maryland,  like  that  of 
England,  should  be  considered  as  always  open,  (s) 

It  appears,  that  there  were  a  number  of  officers  called  assistants, 
masters  in  chancery,  examiners  or  auditors,  appointed  to  assist  the 
court  in  the  discharge  of  its  various  functions.  And,  for  some 
time,  two  of  those  masters  were  appointed,  as  in  England,  to  sit, 
by  tiKns,  in  court  with  the  Chancellor  as  his  assistants,  during 
each  term,  {t)  But,  as  it  is  said,  in  a  case  brought  before  the 
court,  when  the  Chancellor  was  sitting  with  two  of  those  assist- 
ants, that  be  had.  then  no  lawyers  to  aid  him  with  their  advice :  it 
would  seem,  that  those  assistants  or  masters  in  chancery,  were 
mere  clerks ;  or  persons  unlearned  in  the  law,  as  a  profession,  and 
whose  knowledge  extended  to  nothing  more  than  to  matters  of 
practice,  connected  with  the  ministerial  affairs  of  the  court,  (u)   In 

(r)  Chancellor's  Cftse.  1  Bland.  624 (<)  Chancellor's  Case,  1  Bland,  624. 

(0  '19th  Jannaiy,  1716.— Then  his  Excellency  the  Governor  proceeded  to  settle 
and  appoint  the  times  for  the  sitting  of  the  Chancery  Coart,  as  follows,  viz :  March 
the  lOtti,  when  Col.  Coursey  and  Eaqnire  Hall  are  appointed  to  sit  as  assistants. 
May  tile  IStfa  when  Col.  Lloyd  and  Col.  Greenfield  are  appointed  assistants.  Sep- 
tember the  1st,  Col.  Tilghman  and  Esquire  Dorsey  appointed  assistants.  December 
tiie  1st,  Col.  Toong  and  Col.  Addison  assistants.  And  ordered  that  the  said  gentle- 
Bien  have  a  month's  notice  given  them  before  it  be  their  turn  to  sit  at  the  several 
coQiti  as  above  appointed.'— Cfton^ry  Proceeding$,  Ub.  P.  L,fil,  86. 

GaxTFiTH  V.  Vs&NOK,  1716. — In  this  cause  the  report  of  the  au^Uior  is  approved 
of^  and  Decreed^  that  the  defendant  account  and  pay  to  the  complainants  their  jnst 
propQi^tts  of  the  sum  found  in  arrear,  with  costs;  and  as  to  the  mesne  profits,  he 
is  referred  to  his  proper  remedy ;  and  that  the  amendment  in  the  former  decree  be 
to  ^ose  of  whom  it  of  right  belongs  by  the  deceased  Lewis  Evan's  wiU. — Chancery 
Proetidhigt,  m.  P.  L.  fil.  291. 

(«)  B1BCHTIXI.D  V,  MiftLSB.. — September  8,  1717. — John  Hajit,  CSumceilor, — 
William  HoUand  and  Samuel  Young,  assistants.  The  Governor  and  Keeper  of  tiie 
Great  Seal  declares,  that  being  doubtful  of  his  own  judgment  in  determining  the 
point  of  law  now  in  debate  between  the  complainant  and  defendant,  and  having 
BO  lawyers  to  aid  him  with  their  advice,  but  what  are  already  concerned  in  tfaif 
tmme^  he  hnmbly  detiiw  the  opinion  of  som»  of  fai9  majesty's  judges  in  the  comii. 
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one  of  the  record  books  of  chancery  proceedings,  it  is  set  forth, 
that|  at  a  Court  of  Chancery  held  at  the  city  of  Annapolis,  on  the 
18th  day  of  July,  1721,  there  was  present:  ^  His  Honor,  William 
Holland,  esq.,  Chancelbr,  who  ordered  the  docket  of  causes  to  be 
called  oyer,  which  was  accordingly  done ;'  taking  no  notice  in  that, 
or  in  any  subsequent  record,  of  there  being  present  at  that,  or  any 
other  term  thereafter,  any  other  judge  or  assistant  sitting  with  the 
Chancellor,  {w)  From  which  it  appears,  that  the  court,  about  that 
time,  ceased  to  be  constituted  of  a  plurality  of  judges ;  that  mas- 
ters or  assistants,  as  in  England,  never  thereafter  sat  in  court  with 
the  Chancellor ;  and  that,  from  that  time,  the  High  Court  of  Cha»* 
eery  of  Maryland  has  always  been,  as  it  is  at  present,  constitated 
of  the  Chancellor  alone,  as  its  sole  judge. 

In  England,  a  master  in  chancery,  and  an  examiner,  are  dittiact 
officers ;  but  it  appears,  that  here,  the  powers  and  duties  of  the  two 
offices  were,  by  a  commission  from  the  ChanceUor,  confened  upcm 
the  same  person,  who  was  expressly  inyested  with  all  powers  and 
authorities,  practised  or  exercised  by  any  such  officer  of  the  Court 
of  Chancery  of  England,  (ar)  Exceptions  to  the  sufficiency  of  the 

of  WfttmiMtttr,  or  tny  two  personi  leamad  in  the  laws  of  Greit  Britain ;  and  ttit 
the  aforeaaid  opinion  be  procured  and  retured  in  some  eonvenient  time^ — (Mumeuf 
Proceedingi,  Ub.  P.  Z.  fil,  887*894     Answers  were  accordingly  obtained  from  the 
Attorney-General  of  England.— iUi.yb2.  418. 
(10)  Chancery  Proceedings,  lib.  P.  L.  f<A,  S60-600-720. 

(z)  'Maryland,  ss.  Samuel  Ogle,  Esquire*  ChanceUor  of  the  pioviaeo  of  Bfaiyboil, 
To  Benjamin  Young,  ol  Uie  cify  of  Annapolis,  gentleman,  Ondmg : 

'Having  special  trust  and  confidence  in  your  fidelity,  integrity,  knowledge  and  cir- 
cnmspection,  I  do  hereby  nominate,  constitute  and  appoint  you,  the  said  Beajamin 
Young,  to  be  examiner  and  master  in  the  High  Court  of  Chancery,  to  take  the 
examinations  and  depositions  of  witnesses,  as  to  the  facts  in  issoe  in  aU  cmses 
depending,  or  hereafter  to  be  commenced  in  the  said  court ;  and  also  to  take  all 
accounts  decreed ;  to  report  aU  matters  of  &ct  referred  to  you ;  and  to  take  all  affidavits^ 
and  probata  of  answers  in  the  same  court-^Hereby  giving  and  granting  onto  yoa» 
full  power  and  authority  to  act,  do,  perfi>rm  and  execute  aU  and  singular  the  powers 
and  authorities  as  are  practiced  or  exercised  by  any  such  officer  of  the  Court  of 
Chancery  of  England,  so  fiir,  as  in  the  judgment  of  the  ChanceUor,  lor  the  time 
being,  the  circumstances  of  the  Court  of  Chancery  of  this  province  will  admit;  and 
to  ask,  demand  and  receive  aU  such  fees,  perquisites  and  rewards  as  shaU  be  by  the 
Lieutenant  Governor  of  the  said  province,  for  the  time  being,  thought  just  and  jea- 
sonable. — ^To  have  and  to  hold  the  said  office  of  examiner  and  master  daring  plea^ 
sore.  Given  at  the  city  of  Annapolis,  this  8th  day  of  October,  in  the  21st  year  of 
his  lordship's  dominion,  &c.  Anno  Domini  1784/ 

<11^  October,  ITU^SedenU  Curia^Ordertd,  tiiat  the  following  oath  be  taken  by 
Benjamin  Young,  Esq.  as  master  and  examiner  in  this  court ;  and  that  the  said  oath 
be  entered  among  the  records  of  this  court,  as  the  oath  of  office  of  mailer  and  exa^ 
miner  ku  the  future.' 
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answei  of  a  defendant  might,  as  at  present,  be  at  once  brought 
before  the  ChanceUor;  but  they  were  formerly  most  usually,  as  in 
Enghnd,  referred  to  a  master,  or  to  a  person  specially  authorized 
to  act  as  such,  (y)  The  depositions  of  witnesses  might  be  taken 
befixre  a  master  or  examiner,  {z)  or  the  case  might  be  referred  to  a 

*Yoa  shall  iwear^  that  well  and  tnily  yon  ahaU  execnte  the  office  of  maater  in 
chanceiy  to  which  you  are  called ;  you  shall  also  well  and  truly,  after  your  cunning 
and  learning,  execute  Uie  office  of  examiner  in  the  Court  of  Chanoexy  whereunto 
you  are  admitted ;  and  you  shall  duly>  justly,  and  equally  examine  the  causes,  that 
ahall  be  committed  onto  you,  without  any  fiivour,  or  corruption  of  any  person  or  per- 
MM  to  be  had  or  done,  otherwise  th|m  .of  right  shaU  appertain  concerning  the  same ; 
and  yoa  abaU  be  attendant  to  further  the  same  causes,  from  time  io  time,  as  need 
ahall  require;  and  you  shall  not  publish,  or  shew  the  same  depositions  to  any  per^ 
eon  before  publication  in  the  court,  without,  the  warrant  of  the  same  court— so  help 
yoa  God.' 

*Fees  setUed  and  aUowed  by  his  excellency,  Samuel  Ogle,  Esq.  Chancellor,  to 
Bei^jamin  Young,  Esq.  master  and  examiner  in  this  court,  and  to  aU  succeeding 
ma^ra — for  every  oath  to  an  affidavit,  or  probate  of  an  answer,  one  shilling — for 
eveiy  oath  adoinistered  to  any  witness  examined  by  him,  one  shilling— for  eveiy 
examination  of  a  witness,  and  report  made  on  any  matter  referred  to  him,  and 
returned ;  for  every  side,  computing  Reven  words  in  a  line,  and  twelve  lines  in  a 
side,  one  shilling  and  four  pence — for  every  day  on  which  he  shall  be  attended,  and 
proceed  |n  the  settling  any  matter  of  account  referred  to  be  taken  by  him,  ten  shil- 
lings.*— Chancery  Proceedingt,  lib.  /.  R.  No.  2,fol,  625,  683. 

(y)  MuiDocK  V.  Haddock— 1718 — Ordered,  that  replication  or  exceptions  be 
filed  by  next  court. — 1714 — ^Exceptions  to  the  answer  referred,  to  be  ai^ed  before 
Col.  Tonng  to  make  his  report. — 16th  December,  1714 — Ordered,  that  Mr.  James  Had- 
dock's answer  to  the  interrogatories  to  him  put  concerning  Thomas  Coutts,  Patrick 
Andrews,  and  others,  be  reierred  to  Col.  Samuel  Toung,  master  in  chanceiy,  for 
hearing. 

OdabeTy  1716. — Hart,  ChanceUor, — Upon  reading  the  answer  and  exceptions 
taken  thereto ;  and  upon  hearing  this  cause,  Ordered,  that  the  first  and  second  arti- 
cles relating  to  that  part  of  the  answer  be  amended ;  and  the  third  exception  agreed, 
and  the  answer  to  be  amended  in  th^t  particular.  And  Ordered,  that  the  defendant 
pay  to  the  plaintiffs  six  hundred  pounds  of  tobacco,  being  the  costs  for  the  delay, 
awarded  them.'— C&meer^  Proceedinge,  lib.  P.  L.fol.  18,  70,  86,  31S. 

'Present,  his  excellency,  t)ie  keeper  of  the  great  seal  of  Maryland. 

\A&  Jubf,  1716. — By  the  Court  of  Chancery. — Upon  the  motion  of  Samuel 
Young,  Esq.  one  of  the  assistants  in  this  court,  that, many  references  are  made  to 
him ;  and  especially  of  exceptions  taken  to  answers,  and  other  proceedings  in  this 
court,  which,  in  obedience  to  the  court,  he  is  obliged  to  expedite,  and  hear,  and  re- 
port ;  although  there  is  no  settled  fee,  or  other  reward  allowed  and  ascertained  to 
him  lor  such  services.    It  is  Ordered  and  ruled  by  this  court,  that  the  said  master- 
assistant,  or  other  gentleman,  acting  as  such  on  those  occasions,  and  to  whom  such 
references  are  made,  be  paid  and  satisfied,  either  by  the  complainant  or  defendant, 
in  whose  ^vour  the  said  referee's  report  shall  happen  to  be  made,  the  sum  of  twenty 
shillings  current  money,  for  such  report,  before  he  or  they  be  obliged  to  make  and 
give  in  bis  or  their  report.' — Chancery  ProceedingSt  Hb* 

(z)  'May,  1735. — ^Rulcd  and  ordered,  that  in  ail 
commissions  have  issued,  but  are  not  returned,  the 
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master  to  examine  evidences  more  fully  to  illustrate  its  nature,  or 
to  supply  some  defect  in  the  proofs,  (a)  A  case  might  be  referred 
to  a  master  to  state  any  account  between  the  parties,  or  to  make 
any  inquiry  or  statement,  deemed  necessary  by  the  court,  in  rela-* 
tion  to  which  he  was  authorized,  as  in  England,  to  call  before 
him  and  examine  witnesses  upon  oath;  a  case  might  be  referred  by 
a  special  order  to  persons  therein  named,  as  a  kind  of  special  mas- 
ters, who  were  thereby  virtually  clothed  with  the  authority  of  a 
master.  (6)      But  owing,  as  it  would  seem,  to  the  generally 

the  examiner  and  master  of  this  coart,  as  well  as  in  caases  wherein  no  comnus- 
nons  have  issued,  saving  to  the  parties,  in  all  cases,  the  liberty  of  examining  any 
witness  or  witnesses,  who,  by  reason  of  age  or  infirmity  cannot  attend  the  examiDer, 
m  order  to  be  examined,  as  if  this  role' had  not  been  made.' 

'October,  1785. — ^Ruled  and  ordered,  that  in  all  causes  which  are  now,  and  shall 
be  hereafter  referred  to  the  extuniner  for  the  examination  of  witnesses ;  publica- 
tion of  the  depositions  do  pass,  within  six  months  from  the  court  wherein  such 
reference  is  made ;  unless  an  order  be  made  for  enlarging  publication  to  any  par- 
ticular time ;  and  if  no  depositions  be  taken  on  either  side  within  the  six  months, 
then  hearing  to  be  on  bill  and  answer  the  next  court  after.'— CAoncery  Prooesrftf^* 
Ub.  /.  R.  No.  2,fol.  S49,  6S1. 

(a)  7%e  P&opBtETART  V.  BoRDLKT. — December,  17S5. — ^Information,  Hammond's 
plea,  demurrer  and  answer ;  Jening's  plea,  demurrer,  and  answer ;  Donaldson's, 
Duff's,  Alexander's,  and  Cuming's  special  replication  filed  to  the  said  answers. 
General  replication  and  rejoinder :  Gordon's  and  Bullen^s  answer,  Bordley's  answer* 
McCleod's  answer. 

Ogle,  ChanceUor, — Ordered,  that  warrant  of  resunrey  issue  at  the  instance  of 
the  defendants  directed  to  Mr.  Henry  Ridgely,  and  that  ^  said  warrant  be  returned 
by  next  court.  Upon  motion.  Ordered,  warrant  of  resurrey  issue  directed  to 
Mr.  Henry  Ridgely  and  William  Cromwell,  or  either  of  them;  and  that  eiAer  patty 
give  the  other  notice  of  executing  the  said  warrant. 

May,  1736. — Replication  to  Bordley's  answer  filed ;  warrant  of  resunrey  returned ; 
William  Cuming  on  behalf  of  himself,  and  as  counsel  for  sundry  defendants  in 
this  cause,  prays  leave  .to  except  to  the  return  of  the  warrant  of  resunrey,  directed 
to  Henxy  Ridgely,  with  the  plot  of  the  complainant's  pretensions,  becatise,  that 
the  surveyor  did  proceed  to  lay  out  and  plot  the  lands  before  there  was  any  proof  of 
the  bounds. 

Ogle,  C9iancenbr.— The  motion  being  considered,  this  court  doth  declare,  that 
the  above  is  not  any  good  exception  to  the  return  made  by  the  said  Ridgely. 
Referred  to  the  master  to  examine  evidences. 


October,  1786.~William  Cuming,  Esq.  on  behalf  of  himself,  and  as  attorney  of 
WiUiam  Alexander  and  James  Donaldson,  who  all  claim  under  a  purchase  from 
KingsmiU  Eyre,  the  devisee  of  governor  Nicholson,  part  of  the  land  in  dispute,  by 
the  name  of  the  Vineyard,  prays,  that  he  may  have  leave  to  return  a  plot  of  the  said 
land  called  the  Vineyard,  with  their  pretensions  thereto ;  which  is  granted  accord- 
ingly.'— Chancery  Proceedings,  lib,  J,  R.  Ab.  2,  fol  684,  720,  760, 769. 

{b)  Cheseldiite  V,  Gordon,  pott. 

Paexsk  V,  Mackali..— This  hill  was  filed  on  the  20<h  of  Jannaiy,  1734,  by 
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dispersed  situation  of  witnesses ;  to  the  convenience  of  hating 
their  ezanunations  taken  at  or  near  their  respective  residences;  and 


Gabrfd  Fwker,  against  John  Mackall.  It  states  that  the  plaintiff's  father,  George 
Faiker»  made  his  last  >vill,  appointing  his  wife  Susannah,  the  plaintiff's  mother,  his 
ewBotnx,  and  died  on  the  4th  of  March,  1710,  possessed  of  a  great  peisonal  estate 
and  seized  of  a  considerable  real  estate,  great  part  of  which  descended  to  the  plain- 
tiff as  hair  at  law,  who  was  then  about  twelve  years  of  age ;  -  that  the  said  Susannah, 
looJc  upon  herself  the  office  of  executrix,  and  returned  an  inventory ;  and  afterwards 
■lanied  the  deleiidant,  by  virtue  of  which  he  possessed  himself  of  all  the  real  and 
penoaal  ealate  of  the  plaintiff's;  and  also  got  into  his  possession  several  lands  and 
peiaooal  property  of  the  plaintiff's,  consisting  of  money  and  slaves,  one  of  whom  was 
an  expert  carpttiter  and  cooper,  which  had  been  devised  and  bequeathed  to  the 
plaioliirby  his  grandfather,  Gabriel  Parrott  That  the  plaintiff  married  at  about 
■ixleeD  years  of  age,  and  soon  after  demanded  of  the  defendant  the  delivery  of  hia 
citalBv  which  the  defendant  refused  to  make ;  except  some  household  furniture, 
two  negroety  and  twenty  sheep,  which  were  reprsseifted  to  have  been  delivered  at 
their  appnised  value,  although  not  worth  so  much  then  as  when  appraised;  and  yet 
the  defendant)  taking  advantage  of  the  plaintiff's  youth,  by  misrepresentation,  actu- 
ally charged  him  more  than  the  amount  to  which  it  had  1>een  appraised.  That  the 
plalnliff  had  iceeived  from  the  defendant  several  sums  of  current  money  which  he 
aU^ged  were  payments  in  sterling  money;  that  after  the  death  of  the  plaintiff's 
fttber,  then  airived  here  sundry  goods  fiom  England,  the  property  of  the  plaintiff, 
which  came  to  the  hands  of  the  defendant,  and  were  converted  by  him  to  his  use ; 
which  goods  then  bore  cent,  per  cent,  and  upwards,  advance,  but  were  invento- 
ried by  the  defendant  at  the  prime  cost  in  sterling  money ;  that  the  defendant  had 
actaal  occupation,  possession  and  advantage  of  all  the  pkintiff^s  real  and  personal 
estate  for  five  or  six  years  before  he  came  of  age,  of  which  the  defendant  made  or 
might  have  made  very  great  profit  and  advantage,  and  did  not  during  all  that  time 
maintain  the  plaintiff,  or  make  him  the  least  satisfaction  for  such  use  and  occupation 
of  his  estate.  Upon  which  it  was  prayed,  that  the  defendant  might  account  for  the 
psnonal  estate,  and  for  the  rents  and  profits  of  the  real  estate,  aAd  the  interest 
thereof;  that  he  might  make  reparation  for  the  waste  and  spoil  committed  by  him 
oa  flie  plaintiff's  lands  and  improvements ;  and  that  the  plaintiff  might  be  otherwise 
relieved  in  the  premises  as  should  seem  agreeable  to  equity. 

At  May  court,  1786,  the  defendant  exhibited  his  answer  to  W  bill  of  complaint; 
sad  the  same. court  the  complainant  filed  exceptions  thereto;  which  exceptions 
CDBiag  to  be  argued  the  same  court  before  the  Chancellor,  in  presence  of  counsel 
lemned  on  both  aides. 

OeLB,  dencstior.— This  court  doth  declare,  that  the  exceptions  to  the  said 
are  good,  and  the  answer  of  the  defendant  adjudged  insufficient,  and 
i,  tiiat  the  defendant  pay  the  complainant  six  hundred  pounds  of  tobacco  for 
hie  dday.  Ami  it  is  likewise  Ordered,  that  subpcena  issue  against  the  defendant  for 
the  eosti;  and  to  put  in  a  better  answer  to  the  afixregoing  bill. 

AAer  which,  at  December  court,  1785,  the  defendant  filed  his  answer,  in  which 
be  idmitled,  that  Oeoige  Parker,  the  father  of  the  plaintiff,  made  his  will  and  died 
as  slated,  leaving  real  and  persond  estate ;  that  the  defendant  had  married  the 
widow ;  and  also  that  Gabriel  Parrott  died  leaving  an  estate  as  stated ;  but  that  the 
dcfeadaat  had  regalariy  and  legally  acconnted  for  and  paid  to  the  creditors,  legatees, 
next  of  kin,  ali  the  personal  property  which  had  come  to  his  hands ;  that  the 
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to  tbere  being  few  cases  in  which  all  the  witnesses  were  to  be  found 
in,  or  could  be  brought  before  a  master  in  Annapoli$^  where  the 

household  furniture,  negroes  and  sheep,  had  heen  delivered  to  the  plaintiff,  without 
any  misrepresentation,  at  a  fair  yaluation;  that tlie  mulatto  fellow  Ned,  the  property 
of  the  plaintiff,  was  an  ordinaiy  carpenter  and  cooper,  from  whom  the  defendant 
received  no  other  benefit  than  from  an  ordioaiy  slave ;  that  the  defendant  had  posses- 
sion  of  the  plaintiff's  personal  estate  for  about  five  years  and  threcf  months,  that  it, 
from  the  time  of  the  defendant's  marriage  with  the  plaintiff's  mother  until  he  came 
of  age,  and  paid  the  quit  rents  of  his  lands  in  St  Marys,  but  never  during  his 
possessing  them,  received  any  more  than  XiS  18s.  Sd.  and, 4876  lbs.  of  pork;  that 
of  the  plaintiff's  lands  in  AnUe  Arundel  a  part  was  seated,  whereon  the  defendant 
had  negroes  who  were  employed  in  making  crops,  and  anoither  t>art  on  which  his 
overseer's  wife  lived ;  hut  that  this  defendant  never  was  at  but  one  of  the  said  tracts 
of  land ;  that  the  plaintiff's  lands  in  Prince  Geoi^e's,  were  not  seated  or  ever  seen 
by  the  defendant ;  that  he  does  not  know  that  there  ever  was  any  seated  plantation  on 
the  plaintiff's  lands  in  Baltimore  county; 'that  for  the  plaintiff'^  lot  in  Huntingtown, 
the  defendant  had  received  the  hune  of  about  1200  lbs.  of  tobacco;  and  that  this 
defeihlant  haid  a  right  to  th«  occupation  and  profits  of  the^hiintiff's  lands  without 
accounting  for  the .  same. 

At  May  court*  ^T^S,  the  plaintiff  put  in  a  general  repUeatioD  to  this  answer,  and 
the  defendant  nejoined ;  and  so,  the  parties  being  at  isasue,  divers  witnesses  were 
exanuned  ai^d  their  depositions  published  according  to  the  course  of  the  court, 
the  master  in  chancery  made  a  return  as  follows : 

*In  pursuance  of  an  order  of  the  Court  of  Chancery,  bearing  date  the  25th  day  of 
May,  in  the  year  of  our  Lord  1736, 1  have  proceeded  to  examine  Thomas  Banner  of 
St  Mary's  county,  planter,  James  Biscoe  of  the  Same  county,  planter,  James 
White,*  of  the  same  county,  planter,  John  Gainte  of  Calvert  county,  planter,  Josias 
Sunderland  of  the  same  c6unty,  planter,  James  Dukes  of  the  said  county,  planter, 
Samuel  Griffin  of  the  same  county,  planter,  Francis  Gaines  of  the  same  county, 
planter,  Walter  Phelps  of  Anne  Arundel  county,  planter,  and  Jonatfaai^  Taylor  of 
the  same  county,  planter,  as  witnesses  for  the  complainant,  whose  examinations, 
together  with  the  interrogatories  filed  by  the  complainant  in  this  cause,  hereunto 
annexed.  I  humbly  return  into  this  honourable  courts  B;  Touno,  MatUr  ta 
Chancery.* 

Hare  follow  the  depositions  of  sundry  witnesses  taken,  as  stated,  before  this 
master  in  chancery,  which,  as  appears  by  his  attestation  to  each,  were  taken  at  dif- 
ferent  times  and  places.  At  St.  Mary's  county,  the  20th  day  of  April*  1787— same 
place,  21st  April;  1787.  At  Calvert  county,  the  17th  day  of  September,  1787— «nd 
at  Annapolis,  the  22d  and  29th  day  of  October,  1787— upon  all  which  the  case  was 
brought  before  the  court 

2d  June,  1786. — Oglb,  ChttnceUor. — ^This  case  coming  on  to  be  heard  and  debated 
in  presence  of  counsel  learned  on  both  sides,  the  complainant's  bill  and  the  defen- 
dant's answer,  and  the  whole  proceedings  thereon  being  read,  it  appeared  to  be  as 
before  recited  and  set  fprth. 

Whereupon  this  court  doth  Decree,  that  the  defendant  account  for  the  rents  and 
profits  of  the  complainant's  real  estate  which  the  defendant  received,  and  which  weie 
lost  by  his  act  and  neglect ;  and  also,  for  the  profits  which  might  hav«  been  made 
by  the  service  and  earnings  of  the  mulatto  man  called  Ned,  mentioned  in  the  pro- 
ceedings ;  and  that  all  just  allowances  be  made  to  the  defendant  for  his  disboise- 
ments  on  the  complainant's  account*  for  which  the  defendant  has  not  already  received 
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masters  resided,  and  vbere  the  court  was  held,  it  was  most  usual 
to  haye  the  account  stated  by  commissioners,  under  a  commission 


•atiiftction ;  and  that  the  matter  take  the  account  and  the  examination  of  such 
witiwnee  as  may-  be  aeceeaary,  and  report  the  same  to  the  court 


Pnnaant  to  which  the  master  made  his  report,  and  certified  the  same  into  this 
court,  as  ibUowa,  viz : 

The  examination  of  Samnel  Taylor  of  Prince  George's  county,  planter,  taken 
before  me  by  virtue  of  a  decree  of  the  High  Court  of  Chancery,  &c.  Here  follows 
the  depoeition  of  the  witness,  w^^  it  may  be  inferred  from  its  not  being  said  where 
taken,  that  it  was  taken  and  sworn  to  before  the  said  B,  Young,  master  in  chanceiy, 
io  Ann^Mlis.    Upon  which  the  master  reported  in  the  following  words : 

'In  pursuance  of  a  decretal  order  made  in  this  cause,  bearing  date  the  2d  day  of 
June  last,  I  have  been  attended  by  the  counsel  for  the  complainant  and  the  defen- 
dant in  this  cause ;  and  the  complainant  having  filed  with  me  an  account  of  his 
demand  for  the  rents  and  profits  of  his  real  estate,  which  he  suggested  to  have 
been  received  by  the  complainant,  or  lost  by  his  act,  or  ne^ect;  and  also  for'  the 
profits  which  might  have  been  made  by  the  service  and  earnings  of  the  mulatto  man 
called  Ned,  mentioned  in  the  proceedings,  the  particulars  whereof  are  set  forth  in 
(be  fiiBt  schedule  to  this,  my  report,  annexed.  And  the  defendant  having  also  filed 
with  me  ao  account  of  his  demand  for  payments,  and  disbursements  on  the  com- 
p1ainant*s  account,  for  which  he  suggested,  that  he  had  not  yet  received  satisfiiction, 
the  particnlars  whereof  are  set  forth  in  the  second  schedule  to  this,  my  report,  an- 
nexed; and  having  likewise  examined  such  witnesses  as  appeared  to  me  necessary, 
I  have  proceeded  to  take  the  account 

*And  I  find,  by  the  defendant's  own  acknowledgement,  that  he  had  the  manage- 
ment and  possession  of  the  complainant's  real  estate,  and  the  mulatto  m4ta  called 
Ked,  in  the  proceedings  mentioned,  for  at  least  five  years  before  the  complainant 
came  of  age ;  and  that  the  rents  and  profits  of  the  complainant's  real  estate,  which 
lies  in  Saint  Maiy's  county,  mentioned  in  the  first  five  articles  of  the  first  schedule 
to  this,  my  report  annexed,  did,  for  the  first  of  the  aforesaid  five  years,  amount  unto 
the  sum  of  2600  pounds  of  tobacco ;  for  the  next  of  the  aforesaid  Are  years,  to  the 
sum  of  2B60  pounds  of  tobacco ;  and  for  the  remaimng  three  of  the  aforesaid  Ar^ 
years,  to  the  annual  sum  of  8000  pounds  of  tobacco ;  which  I  find,  by  comparing 
the  testimony  of  James  White,  with  that  of  Thomas  Sanner  and  James  Biscoe,  wit- 
nesses sworn  and  examined  in  this  cause  before  the  hearing  thereof;  which  several 
annual  sums  being  taken  together,  for  the  whole  time  aforesaid,  do  amount  unto  the 
sum  of  16,250  pounds  of  tobacco ;  which  I  have  allowed  the  complainant  for  the 
icBls  and  pr6fitB  of  that  part  of  his  real  estate  which  lies  in  Saint  Mary's  county. 

*ADd  I  find,  that  the  value  of  the  profits  of  the  complainant's  real  estate,  which 
nes  in  Anne  Arundel  county,  mentioned  in  the  sixth  urticle  of  the  first  schedule  to 
this,  my  report  annexed,  did  amount  to  the. yearly  sum  of  2000  pounds  of  tobacco; 
which  I  find  proved  by  the  testimony  of  Jonathan  Taylor  of  Anne  Arundel  county, 
a  witness  sworn  and  examined  in  this  cause,  before  the  hearing  thereof;  which,  for 
the  whole  five  years  aforesaid,  do^s  amount  to  the  sum  of  10,000  pounds  of  tobacco; 
which  I  have  allowed  the  complainant  for  the  rents  and  profits  of  that  part  of  his 
real  estate  which  lies  in  Anne  Arundel  county. 

'And  I  also  find,  that  by  the  acknowledgment  of  the  defendant,  the  rents  and  profits 
of  a  stofe-bouae  and  lot  li>  Hontingtown,  belonging  to  the  complainant  mentioned 
la  the  seventh  article'  of  the  first  schedule  to  this,  my  report,  annexed,  did,  for  the 
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to  audit  accounts*  Such  commissions  were  very  common  under 
the  proTincial  government ;  and  may  now  be  issued  in  any  case, 

whole  ikve  yean  aforesaid,  amount  unto  the  sum  of  1800  pounds  of  tobacco ;  which  I 
have  also  allowed  to  the  complainant  for  the  rents  and  profits  of  that  part  of  his  real 
estate  which  lies  in  Calvert  county.  Which  several  sums  of  tobacco  being  taken 
tR^ther  for  the  whole  rents  and  profits  of  the  complainant's  real  estate*  during  the 
time  aforesaid,  do  amount  unto  the  sum  of  27,450  pounds  of  tobacco,  which  I  haVe 
reduced  to  sterling  money,  at  the  rate  of  I2s,  6d.  per  cwt;  which,  having  considered 
the  testimony  of  Thomas  Sanner  and  James  White,  witnesses  swoin  and  examined 
in  this  cause  before  the  hearing  thereof^  the  first  of  which  deposeth,  that  to  the  best 
of  his  memory,  tobacco  bore  a  good  price  firom  the  year  1713  to  the  year  1718 ;  and 
the  second,  that  for  the  last  two  ya^,  wherein  he  received  the  rents,  that  to  the 
best  of  hiB  memory,  it  was  worth  about  fifteen  shillings  steriing,  in  bills  of  exchange, 
I  have  estimated  to  have  been  the  market  price  of  tobacco,  taking  it  as  a  mean  for 
the  five  years  aforesaid ;  at  which  rate  it  does  amount  unto  the  sum  of  X 171  lis.  9d» 
•teriing ;  which  sum  of  money  I  have  allowed  the  complainant  for  the  whole  rents 
and  profits  of  his  real  estate  during  the  hye  years  aforesaid. 

<And  I  likewise  find,  that  the  value  of  the  profits  which  might  have  been  made  of 
the. mulatto  man  called  Ned,  mentioned  in  the  proceedings,  for  five  years  and  one 
quarter,  which  time  the  defendant  had  the  said  Ned  in  his  possession,  did  amount 
luito  the  sum  of  £  105  gold  currency,  as  charged  in  the  eighth  article  of  the  first 
fchej|lHle»  to  this,  my  report,  annexed,  which  I  have  estimated  at  the  rate  of  twenty 
pound,  gold  currency,  per  annum ;  and  allowed  to  the  complainant,  upon  the  testi- 
mony of  Francis  Gaines,  John  Gaines,  and  Samuel  Griffin,  witnesses  sworn  and 
examined  in  this  cause  before  the  hearing  thereof:  and  the  confession  of  the  defen- 
dant in  his  answer,  which  admits,  the  said  mulatto  Ned  to  have  been  an  ordinaiy 
carpenter  and  cooper. 

«I  have  likewise  considered  the  allowances  prayed  to  be  made  by  the  defendant  in 
the  second  schedule,  to  this,  my  report,  annexed ;  and  have  not  made  any  allowance 
for  the  first  article  therein  contained,  of  two  negro  men,  which  the  complainant  had 
of  the  defendant,  for  about  .five  years  before  he  came  of  age ;  they  being  acknow- 
ledged by  the  defendant,  to  be  part  of  the  compUunant's  estate ;  and  the- complainant 
not  appearing  to  have  been  apy  charge  to  the  defendant  during  that  time.  But  I 
have  allowed  the  defendant  for  maiq^ning  a  negro  giri,  mentioned  in  the  second 
article  of  the  second  schedule,  to  this,  my  report,  annexed,  at  the  rate  of  800  pounds 
of  tobacco  per  annum ;  which,  for  the  first  five  years  therein  mentioned,  does  amount 
unto  the  sum  of  1500  pounds  of  tobacco ;  the  said  giri  not  being  able  then  to  work 
fi>r  her  maintenance.  I  have  also  allowed,  with  the  agreement  of  the  complainant, 
to  the  defendant  1525  pounds  of  tobacco,  and  77  bushels  of  wheat ;  which  I  have 
reduced  to  tobacco  at  forty  pounds  of  tobacco  per  bushel,  and  does  amount  unto  the 
sum  of  9080  pounds  of  tobacco,  for  the  quit  rents  of  the  complainant's  lands,  paid  to 
the  receiver  of  the  rents  for  the  right  honourable  the  Lord  Baltimore,  as  mentioned 
in  the  third  article  of  the  second  schedule,  to  this,  my  report,  annexed ;  all  which 
tobacco  being,  taken  together  does  amount  unto  the  sum  of  6105  pounds;  which 
being  reducd  to  sterling,  at  the  rate  of  12f .  6d.  per  cwt.  does  amount  unto  the  sum 
of  £98,  Z$.  IK  sterUog. 

'I  have  also  allowed,  by  the  admission  of  the  complainant,  upon  the  oath  of  the 
defendant,  fin*  one  pair  of  calash  wheels,  £2  12c.  6d.  sterling;  for  two  looking 
giaasef,  £2  aterling;  for  two  pair  of  iron  dogs,  £2  sterling;  for  a  hu^ge  folding- 
table*  XI  sterling,  as  mentioneid  in  tha  fourth,  fifth,  sixth,  and  seventh  articles  of 
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in  wluch  circumstances  may  render  it  necessary  or  proper,  (c) 
It  appears  to  hare  been  always  understood,  as  veil  settled,  that 

the  second  sehednle,  to  this,  my  report,  annexed.  For  the  eighth  article  in  the 
seeeod  schedule,  to  this,  my  report,  annex^,  of  a  horse,  bridle  and  saddle,  and  case 
of  pafoby  and  sword,  I  hare  made  no  allowanee ;  it  appearing  that  the  complainant 
had  the  things  therein  mentioned,  of  his  mother,  before  her  intermaniage  with  the 
complainant.  But  I  have  allowed,  by  consent  of  the  complainant,  for  thirty-six 
ponnds  of  pewter,  £1  sterling;  and  for  one  beef,  £l  ISc.  sterling,  as  mentioned  in 
the  ninth  and  tenth  articles  of  the  second  sehedole,  to  this,  my  report,  annexed*  All 
which  seTeral  soma  of  sterling  money  together  do  amount  to  the  sum  of  £48  lOt. 
Jid^i  which  I  hare  allowed  to  the  defendant  to  be  deducted  out  of  the  sterling  money 
above  allowed  to  the  complaiUant.  And  I  have  likewise  allowed  the  defendant, 
with  the  consent  of  the  complainaht,  upon  the  defendant's  oath*  for  911,  dettreied 
by  the  defendant  to  the  complaiuant,  £2  9».  6d.  gold  currency ;  and  for  two  casks  of 
dder,  containing  about  290  gallons,  £5  gold  currency,  as  mentioned  in  the  eleventh 
and  twelfth  articles  of  the  second  schedule,  to  this,  my  report,  annexed ;  which  two 
sums  of  cnrrent  money  do  amount  unto  the  sum  of  £7  lOs.  Srf.;  which  I  have 
allowed  to  the  defendant,  to  be  deducted  out  of  the  currency  above  allowed  to  the 
complainant;  wUch  sum  of  £48  lOf.  7|<2.  so  as  above  allowed  to  (he  defendant; 
being  deducted  from  the  sum  of  £171  lis.  8d.  so  as  above  to  be  allowed  to  the 
complainant,  leaves  the  sum  of  £128  0«.  7|d.  sterling  money,  which,  after  the  de- 
duction aforesaid,  I  And  to  be  the  clear  balance,  in  sterling  money,  due  to  the  com- 
plainant; and  the  sum  of  £7  9f.  6d.  gold  currency,  so  as  before  allowed  the  com- 
plainants ;  being  deducted  from  the  sum  of  £  105  gold  currency,  as  above  allowed 
the  complainant,  leaves  the  sum  of  £97  lOt.  6d.;  which,  after  the  deduction  afore- 
sttd,  I  find  to  be  the  clear  balance,  in  current  money,  due  to  the  complainant. 

'And  I  have  considered  the  complainant's  demand  of  interest  in  the  ninth  article 
of  file  first  sched>ile  to  tiiis,  my  report,  annexed:  and,  inasmuch  as  I  have  no  direc- 
tions, by  decree  of  this  honourable  court,  to  make  any  such  allowance,  I  have  not 
presumed  to  determine  any  thing  therein — and  I  have  annexed  a  third  schedule  to 
this,  my  report,  wherein  I  have  stated  the  account  according  to  the  allowances, 
above  mentioned,  between  the  complainant  and  defendant;  and  struck  the  balance 
thereof,  for  the  more  ready  inspection  of  the  court. — All  which  I  hambly  certify 
and  snbmit  to  the  judgment  of  this  honourable  court. — B.  Young,  MatUr  in 
Ckameery.* 

Upon  motion,  on  the  28th  of  February,  17S8,  by  the  complainant's  counsel  it  was 
prayed,  that  the  said  report  might  stand  confirmed,  and  that  the  complainant  might 
be  allowed  interest  for  the  sum  of  money  appearing  by  the  said  report  to  be  due 
from  the  defendant  to  the  complainant,  IVom  the  4th  day  of  December,  1718,  the  time 
on  which  the  complainant  came  to  the  age  of  twenty-one  years,  with  his  costs  ot 
tiiis  suit 

To  which  report  the  defendant,  by  his  counsel,  filed  the  following  exceptions : 
This  defendant  excepts  to  the  master's  report,  flrsty  for  that  he  hath  allowed  the 
complainant  the  quantity  of  tobacco,  in  the  report  mentioned,  for  lands  lying  id 
Anne  Arundel  county,  which  were  quarters,  seated  at  the  death  of  the  complainant's 
ancestor,  whereon  there  was  a  stock  of  negroes,  cattle,  &c.;  and  were  never  tenanted, 
or  rented  oat  by  the  said  complainant's  ancestor,  or  the  defendant--«eeDfu{,  for 
that  the  master  has  allowed,  at  the  rate  of  £20  gold,  per  annum,  for  the  work 
of  mulatto  Ned,  which  is  a  sum  much  beyond  what  h6  ever  did,  or  could  earn—and 

(c)  dapbam  9.  Thompson,  1  BUnd»  124,  note ;  Dorsey  v.  Hammond,  1  Bland,  465. 
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a  commission  to  audit  accounts,  clothed  the  cpmmissioners  with 
all  the  powers  properly  belonging  to  a  master  in  Chwcery,  under 
a 'Similar  reference,  by  an  order  or  decree  to  account;  except 
that  here,  under  a  reference  of  a  case  to  a  master,  by  an  order  or 
decree,  or  to  commissioners  by  a  commission  to  account,  the 
depositions  of  witnesses  were  never  taken  Secretly,  as  before  a 
master  in  England,  or  as  formerly  here,  under  an  ordinary  com- 
mission to  examine  evidences ;  but  always,  as  now,  after  notice 
to  the  parties,  the  witnesses  were  examined  publicly  in  the  presence 
of  the  parties,  if  they  choSe  to  attend.  And  testimony  might  be  so 
taken  after  publication  had  passed,  as  to  the  depositions  of  witnesses 
taken  under  an  ordinary  commission,  (d)      It  appears  to  have 

for  that  the  defendant  was  always  ready  to  deliver  the  said  Ned  to  the  complainaiit* 

if  he  would  have  indemnified  him  therein— <Atr<2»  for  that  the  master  hath  not  allowed 
to  him  the  quantity  of  tobacco,,  by  him  chai^ged,  for  the  service  of  two  negf^  men, 

which  the  complainant  had  the  possession  and  use  of  for  above  five  years ;  and  who 
were,  aU  that  time,  at  the  risk  of  the  defendant— and  fiurtk,  because  the  master  has 
allowed  the  complainant  the  quantity  of  tobacco,  mentioned  in  the  report,  6x  the 
lands  lying  in  Saint  Mary's  county,  without  having,  as  this  defendant  is  advised* 
proper  evidence  to  justify  such  allowance. 

28th  February,  1788. — Oolb,  OftanceUor.— Upon  debating  the  said  exceptions,  and 
hearing  what  was  alleged  by  counsel  on  both  sides,  it  is 

,  Decreed,  ,thatthe  said  exceptions  are  insufficient;  and  therefore  over-ruled;  and 
that  the  said  report,  and  aU  the  matters  and  things  therein  contained,  do  stand  ratified 
and  confirmed,  by  the  order,  authority  and  decree  of  this  court,  to  be  observed  and 
performed  by  all  parties,  according  to  the  teuor  and  true  meaning  thereof.  And  it 
is  hereby  further  Decreed,  that  the  defendant  pay  to  the  complainant  the  legal  inte- 
rest, in  sterling  and  gold  currency,  of  £97  lOt.  6d,  gold  currency,  and  X 123  Os.  7hd. 
sterling,  reported  to  be  due  to  the  complainant  firom  the  defendant,  as  aforesaid,  to 
be  computed  irom  the  said  4th  day  of  December,  1718,  the  time  of  the  complainant's 
being  at  the  age  of  twenty-one  yeam :  and  also,  that  the  defendant  pay  to  the  com- 
plainant the  costs  of  suit  in  this  cause  by  him,  in  this  court,  laid  out  and  expended. 
Chancery  Proceedingi,  Ub,  J.  R.  No:  4,  fid.  I  to  57. 

(d)  WooDWAUD  V.  Chapmait. — ^This  bill  was  filed,  on  the  4th  of  December,  1742, 
by  Henry  Woodward,  an  infant,  by  Edward  Dorsey,  his  guardian,  and  Mary,  Eliza- 
beth, and  Eleanor  Woodward,  infants,  by  Ricbard  Dorsey,  their  next  friend,  against 
Levin  Gale  and  William  Chapman.  The  bill  stated,  that  the  plaintiff^s  fother, 
Amos  Woodward,  died  on  the  16th  of  March,  1734,  intestate,  leaving  a  very  large 
personal  estate,  consisting  of  negroes,  ready  money,  plate,  rings,  a  sea  vessel,  which 
had  after  his  death,  been  sent  to  Barbadoes,  brought  a  return  cargo  of  rum,  &c. 
Besides  which,  the  ftitestate  had  left  chotet  in  adtbn,  and  other  goods  and  chattels 
of  very  considerable  value,  sufficient  to  pay  all  his  debts,  with  a  great  surplus. 
That  administration  of  the  intestate's  estate,  had  been  granted  to  his  widow,  Acbsa 
Woodward,  the  mother  of  the  plaintiffs :  that  the  negroes,  belonging  to  the  estate 
of  the  intestate,  Amos,  the  year  he  died,  made  a  large  crop  of  com,  tobacco,  and 
other  tiungs;  which  the  administratrix,  Achsa,  never  accounted  for ;  but  converted 
to  her  own  use ;  that  she,  accordingly,  had  taken  possession  of  tiie  intestate's  estate. 
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been  common  in  all  cases,  where  there  were  any  peculiar  ciicum- 


t*         .m 


and  ntnnicd  an  inrenlory  and  list  of  debts,  to  the  commissaiy's  office,  in  whieh  «lia 

failed  to  inelode  many  articles  of  property  of  great  valae,  and  several  good  debts  dua 

to  the  intestate,  and  had  sold  seven  of  the  negroes  belonging  to  the  estate  of  Hat 

infestate.     That  she  had  afterwards  inteimanied  with  Edward  Fottiell,  who, 

althoQgfa  he  had  notice  of  the  onissiobs  in  the  inventoiy  and  return  of  the  said  Aeh- 

SB,  had  ftfled  to  make  any  return  hereof,  as  he  ought  to  have  done.    That  the 

Slid  Achea  died  in  February,  1742,  intestate ;  and  afterwards^  in  the  same  month, 

the  said  Edward  died,  having  previously  by  his  will  appointed  Baiil  Dorsey  and 

Alexander  Lawson  his  executors,  who,  having  refused  to  act  as  such,  adniinistrap> 

tion,  with  the  wiD  of  the  said  Edward  annexed,  had  been  granted  to  these  defendants; 

and  that  letter*  of  administration  ir  foittt  noa,  of  the  intestate  Amos ;  and  of  admi- 

ttistralion  of  the  intestate  Achsa,  had  been  also  granted  to  these  defendants.    That 

the  piaintii&  had  been  put  to  school  a  very  little  time,  and  had  no  other  means  to 

defray  the  expense  of  their  schooling  and  maintenance.    And  that  the  defendants 

had  sold  the  greater  part  of  the  negroes  belonging  to  the  estate  of  the  intestate  Amos. 

Whereupon  it  vras  prayed,  that  the  defendants  should  be  compelled  to  make  op  a 

toil  account  of  the  estites  of  the  intestates  Amos  and  Achsa,  and  deliver  to  the 

plaintiib  their  distrilmtive  part  thereof;  and  in  the  mean  time  to  give  and  allow  to 

tlie  plaintifi  a  maintenance  and  education  according  to  the  interest  and  profits  of 

flietr  estate ;  and  that  they  might  be  relieved  in  aH  anc!  singular  the  premises* 

The  defendant  Chapman  by  his  answer  admitted  the  death  of  Amos  Woodward; 
that  the  plaintilfe  were  his  children ;  that  administFatlon  had  been  granted,  as  stated 
in  the  bill,  to  Achsa,  her  marriage,  and  the  death  of  her  and  her  husband  Fottrell ; 
and  the  administration  granted  on  their  estates  to  these  defendants :  but  denied,  that 
any  administration  4*  bonu  mm  had  ever  been  granted,  as  charged,  on  the  estate  of 
the  intestate  Amos.  This  defendant  denied  that  there  was  any  crop  begun  and 
growing  on  the  plantation  of  the  intestate  Amos,  at  the  time  of  his  death:  and 
Auther,  that  this  defendant  knew  nothing  of  the  nature  and  amount  of  the  estate 
which  hsd  come  to  the  hands  of  the  administratrix  Achsa,  or  her  husband  Ed- 
ward ;  or  how  that  which  had,  as  was  alleged,  come  to  their  hands,  had  been  ad- 
ministered. Other  matters  were  set  forth  by  this  defendant,  who,  in  conclusion, 
stated,  that  he  was  willing  to  account  and  pay  under  the  direction  of  this  court. 

The  defendant  Gale  answered  to  the  same  efiect ;  and  admitted,  that  a  sea  vessel, 
befenging  to  the  intestate  Amos,  had,  since  his  death,  been  sent  to  Barbadoes,  and 
had  brought  back  a  cargo  of  rum,  &c.  which  had  come  to  the  bands  of  the  adminis- 
tratrix Achsa.    This  defendant  also  admits,  that  there  was  on  the  plantation  of  the 
intestate  Amos  a  small  quantity  of  wheat  in  hand,  or  begun  at  the  time  of  hia  death. 
And  that  the  administratrix  did  sell  and  dispose  of,  upon  credit,  sevetal  negroes,  be- 
lonpng  to  the  estate  of  her  intestate,  viz :  Sarah  and  her  sacking  child,  Jacob,  Bo- 
son, Betty,  Boson, ailing,  and  Beck,  for  X162  sterling;  which  were  appraised  to 
£  140  current  paper  money.   [Bills^  of  Credit  under  the  act  of  1788,  ch.  6.]   But  this 
defendant  knows  nothing  of  the  manner  in  which  the  administratrix  Achsa  adminis- 
tered or  accounted  for  the  estate  of  ber  intestate  which  came  to  her  hands.    This 
defendant  concludes  by  decbring  his  readiness  to  account  as  the  court  may  direct.  Sec. 
Februaty,  1748.— Bladxn,  ChanaUor,—' Ordered,  with  the  consent  of  the  defen- 
dant Gale,  that  an  allowance  of  X40  currency  be  paid  to  the  guardian  of  Mr. 
Woodward's  cliildren,  for  the  maintenance  of  the  said  children  until  the  next 
court ;  and  that  such  sum  be  deducted  out  of  such  part  of  the  estate  as  shall  appear 
to  be  dne  to  them. 

10  V.2 
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stances^  as  to  which  the  court  required  information ;  or  where  the 

Thte  ptointifls  pat  in  a  g«Deral  replicatioD  to  the  anawen  of  the  defeodanti;  upon 
which  a  eonmuBaion  waa  issued,  >iD  the  usaal  fbnn,  'to  examine  evidencea,  and 
also  to  audit,  state,  settle  and  alljast  aU  aceoimta,'  between  the  parties.  (  dapAoai 
9*  Thompton,  1  Bkmd,  lU,  noU.  Doruy  v,  Jhdaa^,  1  Bland^  465,  note,)  Under 
which  oommission  much  testimony  was  taken :  from  which  an  account  was  staled ; 
as  to  aU' which  the  commissioners  made  report  as  follows : 

•To  his  exceUency,  Thomas  Bladen,  Esq.  Chancellor  of  Maiyland— We  humbly 
certify,  that  by  virtue  of  the  commjasion  hereunto  annexed,  and  to  us  directed,  (hav- 
ing chosen  Richard  Bordus  to  be  our  cleHc,)  we  met  on  several  days  and  timea,  and 
proceeded  to  take  the  depositions  of  Messrs.  John  Lomaa  and  Edward  Doney  to 
several  interrogatories,  to  them  severally  admimsteied^  as  by  the  same  inteiro^ito- 
ries  and  depositions  hereunto  annexed  wiU  appear.— And  we  farther  certify,  that  we 
liave  stated,  audited,  settled,  and  adjusted  all  such  accounts  as  were,  by  either  paify , 
produced ;  and  have  computed  the  interest  on  bonds,  from  the  time  of  their  admi- 
aistnttion  granted,  till  payment  of  principal;  part  of  which  interest  we  find  paid, 
and  the  other  part  not  paid,  as  by  the  first  and  second  columns  of  the  account  A, 
hereunto  annexed,  appears ;  and  humbly  submit  it  to  your  excellency,  whether  Mr. 
Woodwardts  estate  ought  to  have  the  benefit  of  the  interest  received  after  adminia- 
tration  granted,  or  the  administratrix ;  and  whether  the  administratrix  ought  to  be 
chargeable  with  interest,  mentioned  in  the  second  column,  when  it  does  not  appear 
to  us,  that  any  was  received. 

•And  we  find,  that  Edward  Fotfavll,  and  Achsa  his  wife,  are'chaigeaUe  ibr  ttie 
personal  estate  and  debts  due  to  the  said  Amos  Woodward,  exclusive  of  the  rum 
cargo,  to  the  amount  of  £96  17f .  2d,  £27  16t.  M^-2782  pounds  tobacco— £  1867 
7t.  md,  gold— -£815  19f.  Id.  8teriiog^£2602  llf.Oid.  paper  money;  including  the 
interest  referred  to  your  excellency's  consideration,  as  by  the  said  account  marked 
A,  hereunto  annexed,  may  also  appear;  and  also  are  chargeable  with  several  arti-> 
des,  to  the  amount  of  the  sum  of  £1198  lOs.  8d.  which  are  to  be  returned  in  kind, 
as  by  the  said  account  marked  A,  appears ;  and  also  are  chargeable  fi>r  saadiy  debts 
due  on  the  butcher's  book,  which  is  also  included  in  the  said  account  marked  A,  as 
by  the  account  marked  B,  will  appear.— And  that  they,  the  said  Edward  FottreU 
and  Achsa  his  wife,  have  paid  sundry  debts  due  from  the  said  Woodward  to  sundry 
persons,  which,  we  apprehend,  ought  to  be  deducted  out  of  the  total  amount  of  the 
account  marked  A,  amounting  to  2246  pounds  tobacco— £1188  2s.  Od.  gold— £286 
18s.  2d.  steriirtg,  as  by  the  account  marked  C,  hereunto  annexed,  may  appear. 

<And  we  further  certify,  that  there  are  sundry  debts,  that  appear  to  be  due  fiiom 
sundry  persons  to  the  said  Amotf  Woodward,  as  well  on  his  ledger,  as  on  his  butch- 
et^  book,  amounting  in  the  whole  to  the  sum  of  600  pounds  tobacco— 4566  pounds 
tobacco— £780  7s.  Zkd,  g<^— £888  lis.  Sid,  sterling,  and  £78  6s.  6|d.  p^>er 
money,  as  by  the  accounts  marked  D  and  E,  hereunto  annexed,  may  also  appear; 
but  does  not  appear  to  us  to  have  been  received  either  by  the  said  FottreD  or  his  wife. 
AU  virhich  is  humbly  submitted  to  your  exceUency,  by  Thomas  Worthington,  John 
Brice,  Nicholas  Maccubbin,  John  BuUen.' 

At  December  court,  1746,  the  defendant  Gale  being  dead,  and  the  case  as  to  him 
beitag  abated,  the  defendant  Chapman  filed  the  following  exceptions  to  the  said 
report.  Firtl,  That  since  the  order  for  pubUcation  of  the  examinations  and  pro- 
ceedings of  the  said  commissioners  it  appears,  that  a  certain  John  Lomas,  and  the 
aforesaid  Edward  Dorsey,  were  respectivefy  examined,  and  have  deposed  to  inteno* 
gatories  filed  on  behalf  of  the  complainants  in  the  above  cause ;  and  ibr  that  this 
exceptant  had  not  any  notice  of  the  time  and  place  of  such  intended  examination. 
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aecoont  was  to  be  stated  in  a  particular  way,  for  the  Chanotllor  to 

^  ■  ■  ^  I"        ■  1  *    ■■  ■>!  I  '  ■■    ■  i  PI  ■  II  111^ 

prevjoos  flientOy  as  according  to  the  use  and  practice  of  this  court,  hi  like  caaes^  he 
cM^fat  to  have  bad;  be  humbly  hopes  the  said  d^ositions,  or  any  of  them,  shall  noft 
be  read,  or  made  use  of;  but  shall  be  wh«Uy  and  enttfely  suppressed.  Second.  That 
it  appears  by  the  complainants'  bill,  and  admitted  by  this  defendant's  answer,  that 
Amos  Woodward,  the  complainants'  fkther,  died  about  the  16th  day  of  March,  1734; 
and  although  it  is  denied  by  this  exceptant's  answer,  that  there  was  any  crop,  either 
of  tobeeco,  com,  or  any  other  grain,  or  ciop  whatsoever,  belonging  to  the  said  Amoe 
Woodward,  begun,  or  in  hand  at  the  time  of  his  death ;  and  the  same  is  not  con- 
tradicted by  any  proof,  appearing  among  tbt  proceedings  of  the  said  con^missioners. 
they  have,  notwithstanding,  in  the  account  by  them  stated  and  returned,  made  an 
anowance  of  £S0  paper  to  the  said  Amoe.  Woodward's  estate,  for  the  labom>  of 
snndiy  aenraats  and  slaves  on  his  plantation,  from  the  time  of  his  death  until  July 
fcUowing,  which  this  exceptant  humbly  conceives  to  be  against  law  and  equity* 
Tkkd.  That  it  appears  by  the  proceedings,  that  there  are  two  several  estates  de- 
pendent on  the  estate  of  the  said  Amos  Woodward,  that  is  to  say,  the  estate  of  the 
said  Achaa  Fottrell,  to  which  this  exceptant  is  administrator,  and  also  the  estate  of 
tile  said  Edward  Fottrell,  to  whom  this  exceptant  is  also  administrator,  with  his  will 
annexed;  and  that  the  estate  of  the  said  Edward  Fottrell  is  also  dependent  on  the 
estate  of  her,  the  said  Achsa  Fottrell ;  notwithstanding  which  the  said  commas- 
sioneis  have,  in  their  manner  of  stating  the  accounts,  blended  the  several  trans- 
actions together;  and  have  not  distinguished  what  moneys  were  received  by  the 
sJbfesaid  Acbsa,  during  her  widowhood;  and  what  ^y  the  said  Edward  Fottrell, 
after  his  marriage,  in  the  proceedings  in  this  cause  set  forth ;  nor,  if  this  honoura- 
ble cooit  should  be  of  opinion,  that  the  estate  of  the  said  Amos  Woodward  should 
be  credited  with  the  interest  in  the  accounts  mentioned,  have  they  distinguished 
and  shewn,  whether  the  interest,  so  said  to  be  received  or  omitted  to  be  received, 
was  so  received  or  omitted  to  be  received  by  the  said  Achsa  Fottrell,  or  by  the 
•aid  Edward  Fottrell,  thereby  to  enable  this  court  to  determine  to  which  of  their 
two  estates  the  same  is  chargeable  and  to  be  charged. 

JM^,  1747. — OoLC,  CAanceUor, — ^The  exceptions  to. the  conmussioners*  report 
standing  lor  argument,  and  the  counsel  on  both  sides  being  heard,  it  is  Ordtred,  that 
the  exceptions  be  overruled;  and  that  the  defendant  pay  to  the  complainants  the 
quantity  of  000  poonds  of  tobacco  for  the  delay ;  and  that  there  be  a  hearing  of 
the  said  cause  the  next  court. 


Alter  which  the  case  was  brought  before  the  courts  and  the  soliclton  of  the 
parties  were  fuUy  heard. 

Ocfeftcr,  1747.—- OoLS,  OkaneeUor, — Decreed,  that  the  said  William  Chapman  pay, 
oot  of  tiie  estate  of  Achsa  Fottrell,  and  Edward  Fottrell,  which  have  come  to  his 
hands,  to  each  of  the  complainanti  the  sum  of  484  pounds  of  tobacco,  iC51  Iffs.  8ftd. 
coivent  money,  in  gold  or  silver,  J&216  7ff.  O^d.  sterling  money  of  Great  Britain,  of 
whidi  said  sun  £80  10s.  6d.  Is  each  child's  part  of  the  price  of  the  negroes  belong- 
ing to  the  estate  of  Amos  Woodward,  as  the  same  were  sold  by  Achsa  Woodward 
and  Levin  Gale,  and  WiHiara  Chapman,  exclusive  of  any  negroes  that  were  Edward 
Fottiefl's,  or  which  came  to  his  possession,  in  any  otha  manner  than  by  his  mar- 
riage with  Achsa  Woodward,  administratiix  of  Amos  Woodward ;  and  X877  19s. 
lOd.  paper  money  of  Maryland,  [1788,  ch.  6.]  And  that  the  said  William  Chap* 
man  slnfl*  oat  of  the  said  estate  of  Achsa  Fottrell  and  Edward  Fottrell,  which 
have  cmna  to  his  hands,  likewise  make  payment  of  the  several  sums  following, 
to  isdy  to  each  of  the  comphunanti  the  sun  of  £B  Is.  8d.  paper  money  of  Alaiy- 
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give  special  directions  to  the  master,  to  the  commissioners,  or 
to  the  persons  to  \7h0m  the  case  'was  sent,  {e)     All  reports  of  a 


land,  in  white  $ervainii ;  and  the  sum  of  £92  It.  fd,  paper  money  of  Maiyland,  m 
cattle,  honee,  and  ehetp ;  and  the  sum  of  £  13  Si.  6d,  paper  money  of  Maiyland,  in 
plaU,  belonging  to  the  complainants*  late  father,  Amos  Woodward ;  and  the  sum  of 
£2  lff«.  lid.  in  gold  teO'ipoom,  belonging  to  the  complainants*  late  &ther,  as  the 
same  were  valued  in  his  estate.  And  it  is  Ordered,  that  the  white  servants,  cattie, 
horses,  and  sheep,  be  valued  by  Thomas  Worthington  and  John  BuUen,  of  Anne 
Arundel  county,  gentlemen ;  and  that  they  value  the  same,  as  near  as  can  be,  of  like 
value  with  the  white  servants,  horses,  cattle  and  sheep  that  were  appraised  in  the 
estate  of  the  complainants'  lather,  Amos  Woodward. 

And  it  is  further  Decreed,  that  the  said  William  Chapman  pay  unto  the  complain- 
ants, out  of  the  estate  of  Achsa  Fottreli  and  Edward  Fottrell,  which  have  come  to 
hb  hands,  interest  at  the  rate  of  tix  pounds  per  cent,  per  annum  on  the  sum  of  4S| 
pounds  of  tobacco,  [1704,  ch.  69,  s.  1 ;]  j£61  ISc.  Sd^.  current  money,  in  gold  or 
silver;  jC216  7f.  0|d.  sterling;  and  JC377  19f.  lOd.  paper  money  of  Maryland; 
which  is  due  to  each  child,  exclusive  of  white  servants,  cattle,  horses,  sheep,  plate, 
and  gold  tea-spoons.  It  being  thought  reasonable,  by  this  court,  that  no  interest 
should  be  paid  lor  so  much  of  the  estate  as  consisted  in  white  servants,  catde, 
horses,  sheep,  plate,  and  gold  tea-spoons,  which  are  to  be  returned  in  specie  to  each 
of  the  complainants,  [1715,  ch.  89,  s.  11, 12, 18,  and  17,]  from  the  15th  day  of  Feb- 
ruary, in  the  year  of  our  Lord  1741,  till  the  same  be  paid  to  the  complainants. 
And,  that  so  much  as  Is  decreed  to  be  paid  to  the  complainants  Mary  and  Elizabeth, 
who  are  arrived  at  the  age  of  sixteen  years,  to  be  paid  into  their  own  hands,  [1715, 
ch.  89,  8.  15 ;]  and  that  so  much  as  is  decreed  to  be  paid  to  the  complainant  Henry, 
be  paid  to  Edward  Dorsey,  his  guardian ;  and  that  so  much  as  is  decreed  to  be  paid 
to  the  complainant  Eleanor,  be  paid  to  John  Ridgely,  her  guardian ;  and  that  the 
said  Edward  Dorsey  and  John  Ridgely  respectively  give  security,  at  the  next  court 
to  be  held  for  Anne  Arundel  county,  to  be  approved  of  by  the  justices  of  (he  said 
court,  to  pay  such  sums  as  they  have,  or  shall  receive  of  the  said  Chapman,  to  the 
said  Henry  Woodward  when  he  shall  arrive  at  the  age  of  twenty-one  years ;  and  to 
the  said  Eleanor  Woodward  when  she  shall  arrive  at  the  age  of  sixteen  years ;  and 
that  the  complainants,  or  their  guardians,  give  unto  the  said  William  Chapman  good 
security  to  return  a  rateable  part  of  what  they  shall  receive  to  satisfy  any  debt  or 
debts  which  shall  hereafter  appear  to  be  due  from  the  said  Amos  Woodward,  with 
the  payment  whereof  the  law  will  charge  the  said  William  Chapman  as  administra- 
tor;  and  that  the  complainants  pay  two-thirds  of  the  costs  of  this  suit ;  and  the  said 
William  Chapman  one-third  part  thereof.  And  it  is  further  Ordered,  that  the  said 
William  Chapman  use  his  utmost  endeavours  to  receive  what  debts  are  due  to  the 
estate  of  the  said  Amos  Woodward  at  this  time ;  and  that  he  render  an  account  of 
what  he  shall  receive,  upon  oath,  to  this  court,  by  the  last  day  of  November  next. — 
Ckaneerf  Proceedings,  lib,  J.  R.  No.  5,  fol.  157  to  212. 

(e)  Sloss  v.  MclLVAffs. — ^Thts  was  a  bill  for  an  account,  filed  on  the  IStfa  of 
May;  neo,  by  Thomas  Sloss  against  William  and  David  Mcllvane ;  in  which  the 
dealings  and  tnnsactions  between  the  p^jties  were  set  out  at  great  length.  The  bill 
concludes  by  alleging,  that  the  defendants  are  residente  of  Philadelphia,  but  are 
expected  soon  to  be  in  the  province— upon  which  it  prays  a  ne  exeat,  to  the  sheriiT 
of  Kent,  and  also  a  duplicate  of  the  writ  to  the  sheriff  of  Cecil. 

To  this  bUl,  an  affidavit  was  subjoined  in  the  following  words :  <The  said  Thomas 
Sloss,  the  complainant  in  the  annexed  bill  of  complaint,  makes  oath,  tliat  the  said 
Willilun  and  David  Mcllvane,  the  defendante  in  the  said  bill  named,  are  justly 
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Blaster,  of  a  special  master,  and  of  commissioners  to  account  were 

indebted  to  him  in  the  sum  or X800  correot  money,  or  upwards,  or  the  valae  thereof, 
which  he  eannot  now  exactly  ascertain ;  and  that  the  said  defendants  are  merchants 
of  Philadelphia,  and  intend,  or  one  of  them  intends,  as  this  deponent  believes, 
8O00  to  be  in  this  province  about  business ;  but  that,  in  a  very  little  time,  they  wUl 
agaia  leave  and  depart  this  province,  and  again  retam  to  Philadelphia ;  and  likwise 
that  he  doth  beliere  the  recovery  of  the  said  debt  will  be  very  precarious,  unloM 
fhey  are  stayed  by  a  ne  exeat  prcvinciam. — Sworn  to  this  16th  day  of  May,  1760,  be- 
fore John  Bullen.' 

'Whereupon,  accordingly  issued  tie  exeaie  and  tubpeentu  against  the  aforesaid  Wil- 
Kani  and  David  Mclivane  to  appear  and  answer  the  bill  aforesaid— and  the  said  cause 
standing  ao  continued  until  April  court,  1762.  It  was  then  Ordered^  that  a  commis- 
sion issue,  directed  to  Messrs.  William  Sword,  William  Humphreys,  William 
Mnrny,  and  Andrew  Eliot,  merchants  in  Philadelphia,  to  take  the  ansv^er  of  the  said 
defendants  William  And  David  Mclivane,  to  the  aforesaid  bill  of  complaint  of 
Thomas  Sloes,  complainant^  which  issued  accordingly.' 

The  defendants  having  answered,  and  the  parties  being  at  issue ;  a  commission 
was  issued  to  examine  evidences  in  the  then  usual  form,  requiring  the  commis- 
aioners  to  cause  notice  to  be  given  to  the  parties,  or  their  attorneys,  of  the 
cxectttioD  of  the  commission :  and  after  tbey  had  taken  the  depositions,  to  *send  the 
same,  fo|i;ether  with  this  our  commission  close,  under  your,  or  any  three,  or  two  of 
your  hands  and  seals  to  us  in  our  High  Court  of  Chanceiy,*  Sec.  After  which,  the 
case  was  brought  before  the  court. 

lUfMOY,  1770^ — ^Edbn,  Chancellor, — It  is  Decreed^  that  the  defendant  do  pay  to 
the  plaintiff  what,  on  account  to  be  taken,  shall  appear  to  be  due ;  and,  in  order  that 
the  same  may  be  settled  and  liquidated,  that  commbsion  do  issue  to  Messrs.  John 
Bavidaen,  Thomas  Harwood,  Thomas  B.  Hodgkin  and  Thomas  Hyde.  And,  as 
Couching  and  concerning  the  claim  or  charge  of  commission,  or  allowance,  in  the 
compfauoant's  bill  mentioned^  it  is  by  the  court.  Ordered  and  directed,  that  the  same, 
or  any  part  thereof  be  not  admitted ;  and  as  touching  or  concerning  any  other 
Butter  or  thing,  in  taking  the  said  account,  liberty  is  granted,  should  occasion 
require,  to  apply,  from  time  to  time,  for  the  further  order  and  direction  of  the  couzt, 
as  well  on  the  part  of  the  complainant  as  of  the  defendant. 


This  ease  having  abated,  by  the  death  of  the  defendant,  who  was  the  surviving 
partner,  a  bill  of  revivor  was  filed  against  Levin  Wilson,  his  .administrator,  who  filed 
his  answer  thereto,  sw<mi  to  before  a  justice  of  the  peace. 

•Wherenpon,  it  is  Ordered,  by  his  excellency,  the  Chancellor,  that  the  proceedings 
in  the  cause  shall  stand  and  be  revived ;  and  that  the  commissioners,  heretofore  ap- 
pointed by  this  court  to  state  and  liquidate  the  accounts  between  the  parties,  proceed 
in  ststiiag  and  liquidating  the  same.' 

The  CDDmisatoDerB  stated  and  reported  an  account  accordingly,  and  the  case  wat 
bimiglit  before  the  court  for  a  final  decree. 

18£4  Jfey,  1773.>-£nsN,  ChaneeUor.— Decreed,  that  the  defendant  Levin  Wilson,  as 
admiDielnlor  aforesaid,  pay  and  satisfy  tp  the  complainant  Thomas  Sloes,  the  sum 
0f  JC497  6t.  7|d.  common  money,  the  balance  due  to  the  complainant,  on  the  first 
day  of  Jaoaaiy,  1759,  appearing  by  the  «ccount  taken  and  returned  in  this  cause, 
together  wifli  lecal  interest  on  ^0889  St.  Old.  part  thereof,  which  part  is  in  no  sort 
eenstitsted  of  interest,  fiom  the  said  first  day  of  January,  1759,  until  the  time  of 
settling  ttie  said  account,  lo  ivtt,  the  16th  day  of  Febniaiy,  1773;  and  also  with 
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subject  to  exceptions ;  which  were  required  to  be  taken  and  filed 
within  a  limited  titiie.  (/) 

The  legislature  of  the  republic  has  authorized  the  Chancellor  to 
appoint,  during  his  pleasure,  a  person  of  integrity,  judgment  and 
skill  in  accounts  to  be  auditor  for  the  Court  of  Chancery ;  and  has 
also  declared,  that  all  accounts  directed  by  the  Chancellor  to  be 
stated,  shall  be  referred  for  such  purpose  to  the  auditor,  who  shall 
have  authority  to  administer  an  oath  to  all  witnesses,  and  persons 
proper  to  be  examined  upon  such  account ;  and  shall  state  such 
accdunts  agreeably  to  the  order  of  the  Chancellor,  and  return 
the  same,  to  be  done  with  as  the  Chancellor  shall  think  just,  (g) 

But  there  is  nothing  in  that,  or  in  any  other  legislative  enact- 
ment  which  either  expressly^  or  virtually  withholds  from  the  audi* 
tor  any  other  authority  which  necessarily,  or  properly  belongs  to 
his  office;  or  which  abrogates  any  powers  or  duties  which  had 
been  assigned  to  masters  in  Chancery,  to  commissioners  to  audit 
accounts,  to  an  auditor,  or  to  any  other  similar  officer,  whose 
assistance  the  Chancellor  had  found  to  be  useful,  or  indispensably 
necessary  to  the  proper  exercise  of  his  jurisdiction.      Conse- 

intereflt  on  the  said  sum  of  £497  6t.  7^.  from  the  said  16th  day  of  Februaiy,  177S, 
until  raeh  time  as  the  same  shaU  be  paid. and  latiBfied. 

And  further,  that  the  defendant  Levin  Wilson,  administrator  aforesaid,  pay  and 
satisfy  to  the  complainant  Thomas  Sloss,  the  fUrther  sum  of  £828  10s.  syt.  ster- 
ling; and  6884  pounds  of  tobacco,  being  the  sum  of  money  and  tobacco  paid  by  the 
complainant,  according  to  the  order  of  this  court,  made  on  the  20th  day  of  Febraaiy, 
1767,  to  the  aforesaid  William  Mcllvane,  with  interest  on  the  said  sum  of  steriing 
tnoney  and  tobacco,  from  the  1st  day  of  July,  1767,  the  time  when  the  same  was 
paid  by  the  complainant,  until  the  same  shall  be  again  paid  to  him. 

And  further,  that  the  defendant,  as  administrator  aforesaid,  pay  to  the  complain- 
ant all  costs  expended  by  him  in  this  suit,  as  weU  as  all  costs  expended  by  him  in 
the  action  formerly  depending  in  the  Provincial  Court,  mentioned  in  the  said  former 
Older;  and  the  plaintiffs'  and  defendants*  costs  of  the  action  brought,  In  Someraet 
County  Court,  by  Thomas  Dasheall,  against  this  complainant  for  foes  on  the  execu- 
tion issued  on  tiie  judgment  obtained  at  law,  by  the  said  WUIiam  Mcllvane  against 
the  complainant. 

And  because  it  does  not  appear  to  this  court,  that  the  defendant  Levin  Wilson,  as 
administrator  aforesaid,  hath  any  assets  in  his  hands  wherewitti  to  satisfy  this  decree. 
It  is  Ordersrf,  that  the  same  be  paid  and  satisfied  out  of  any  assets  which  nwy  ber^ 
after  come  to  the  hands  of  the  defendant,  to  be  administered.— CAoncery  Pnatim^t, 
la.  W.  K.  No,  1,  Jbl.  166  to  200. 

(/)  •Fetnury,  1786.— Sscbirft  aoia.— Ruled,  that  exceptions  to  nporls  ^Ht 
by  the  ma^r,  be  filed  twenty  days  before  the  succeeding  court,  after  the  repott  is 
made ;  or  report  to  stand  confirmed.'— Cftoiwery  Proeeedmgt,  Hb,  /.  M.  No.  %fiL  786. 

(g)  1786,  ch.  73,  s.  17 ;  BawUngt  v.  Stewart,  1  Bland,  22,  note  $  CUpfaam  v. 
Thompson,  1  Bland,  124,  note ;  Bryson  v.  Petty,  1  Bland,  1S2,  note;  Doney  v.  D«. 
lany,  1  Bland,  466,  note ;  Cox  v.  Callahan,  ante  46,  note. 
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quently,  dus  I^idatiTe  eaactaient,  so  £ur  as  it  goes,  can  only 
be  regarded  as  an  affirmance  of  the  pie-existing  powers  of  the 
ChanoeSor.  And  this  couit  has,  in  many  cases,  since  the  pas- 
sage of  that  ]aw,  assamed  the  position,  that  it  was  in  fact 
nothing  more,  so  far  as  it  went,  than  an  affirmance  of  its  pre- 
ezMng  poweis ;  it  has,  where  occasion  required,  issued  a  com- 
mission to  audit  accounts;  it  has  referred  cases  to  persons 
-with  directions  to  perform  duties  properly  belonging  to  a  master 
ia  chancy  or  auditor,  considering  them  as  speciod  aiMars ;  and 
it  bas,  in  various  instances,  treated  the  auditor  as  a  standing 
affieo'  of  the  court,  clothed  with  powers  analogous  to  those  of 
a  master  in  .chancery  in  Enghmd ;  and  with  all  such  powers  as 
had  been  fonnerlj  understood  to  belong  to  a  master  in  chanceiy 
here.  (A) 

In  fine,  deeming  it  to  be  entirely  within  the  legitimate  scope 
of  the  auditor's  powers  to  make  any  inquiry,  to  take  testi- 
mony, to  state  any  account,  or  to  frame  any  statement  which  may 
be  necessary  or  proper  to  enable  the  court  correctly  to  dispose  of 
any  case  in  which  it  has  the  power  to  grant  relief,  I  shall  send  this 
case  to  the  auditor,  with  such  instructions  accordingly. 

OnDEBXD,  that  this  case  be  and  the  same  is  hereby  rrferred  to 
the  auditor,  with  directions  to  report  the  whole  value  of  the  land 

(k)  Maxdweix  9.  Gbiffxth,  17S7.— Roosrs*  CkanctUor, — Ordenit  tbat  John 
Wcalberiraiiie  be  appointed  auditor,  to  make,  state,  and  take  an  accOont  between 
tbe  parties  to  this  suit — Ckanctry  Proceedmgi,  lib.  S,  H.  H,  kit,  B.fol,  32. 

Knan  v.  Rawlings. — December,  17S9. — Hanson,  ChaneeUor. — ^An  account  faav- 
iog  been  beretoftxre  decreed,  and  the  complainant's  counsel  having  applied  to  the 
coot  fcr  inatnietionB  to  the  auditor  in  stating  it ;  and  several  points  relative  thereto, 
bmng  been  debated ;  the  Chancellor  is  of  opinion  that,  &c.  &c.  tbat  the  account  to 
be  stated  agreeably  to  the  instructions,  be  open  to  the  exceptions  of  either  party. 

The  auditor  reported  an  account  accordingly,  to  which  exceptions  were  filed 
which  were  decided  upon  in  the  final  decreew—CSMnceiy  Proceedingt,  lib,  E,fil,  311. 

Towcas  V.  Hannan.—6/A  May,  1807. — Kiltt,  C^umcellor, — Decreed,  as  to  the 
part  of  the  said  bill  praying  for  a  conveyance,  that  the  defendant  J.  Hannan,  do  by 
a  good  and  sufficient  deed,  executed,  acknowledged  and  delivered  acCoitUng  to  law, 
eoavey  to  the  complainant  E.  Towers,  the  premises,  in  the  proceedings  mentioned, 
to  wit,  a  lot  and  dwelling  house  in  the  city  of  Baltimore,  situate  in  Albemarle  street, 
being  part  of  a  lot,  number  826,  containing  20  feet  in  front,  and  40  feet  in  depth, 
with  all  and  singular  the  appurtenances  and  privilegea  thereto  belonging.  To  have 
aad  to  hold  the  same  from  the  date  of  this  decree ;  and  during  the  term  of  the  natural 
life  of  the  said  £.  Towers.  And  it  is  fticther  Decreed,  that  the  said  £.  Towers  have 
possession  of  the  said  house  and  lot,  with  the  appurtenances  and  privileges  aforesaid. 

And  it  is  further  Decreed,  as  to  the  part  of  the  bill  praying  for  an  account,  thab  the 
dcfendnt  J.  Hannan,  account  with  the  conplainant  for  the  rtvti  and  profits  of  the 
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in  the  proceedings  mentioned ;  the  annual  value  thereof  since  the 
death  of  the  testator ;  and  by  whom,  if  by  any  one,  the  rents  and 
profits  thereof  have  been  received,  and  the  amount  thereof;  the 
amount  of  the  arrearages  of  the  annuity  i^ith  interest ;  and  the 
age  and  general  state  of  health  of  the  plaintiff  Anna  Maria 
Toumshend  ;  and  that  the  auditor  make  his  statements  and  report 
as  to  these  particulars,  from  the  proceedings  and  such  proofs  as 
may  be  laid  before  him.  And  it  is  further  Orderedy  that  the  par- 
ties be,  and  they  are  hereby  permitted,  to  take  the  depositions 
of  witnesses  to  be  read  in  evidence,  in  relation  to  the  matter  of 
this  order,  before  any  justice  of  the  peace,  on  giving  three  days 
notice  as  usual  to  the  opposite  party  or  his  solicitor* 


On  the  25th  of  May,  1829,  the  auditor  reported,  that  in  execu* 
tion  of  this  order,  and  at  the  instance  of  the  solicitor  for  the  com- 
plainants, he  issued  notice  to  the  parties,  that  he  would  attend  at 
his  office  in  Annapolis,  on  the  first  day  of  August  then  next,  to 
receive  such  evidence  in  relation  to  the  matters  in  dispute,  as 
the  parties  should  then  produce  before  him,  &c.  The  proof  of 
service  thereof  on  the  defendant  Robinson^  was  therewith  filed. 
The  counsel  for  the  plaintiffs  filed  the  following  interrogato- 
ries, &c.  And  Samuel  Harriion  of  John,  a  witness  of  lawfiil  age, 
produced  on  the  part  of  the  complainants,  being  duly  sworn  and 
interrogated,  deposed,  &«.  The  auditor  attended  pursuant  to  the 
last  adjournment ;  and  neither  party  appearing,  he  adjourned  stiie 
die.  That  the  complainants  had  since  filed  with  him  the  deposi- 
tion of  John  Hanan  relative  to  the  age  and  state  of  health  of  the 
con^plainant  Anna  Maria ;  and  also  their  admission  of  the  pay- 
ment of  three  years  annuity  which  were  returned. 

The  auditor  further  reported,  that  upon  consideration  of  the  said 
testimony,  and  other  the  proceedings  in  the  cause,  the  whole 
value  of  the  land,  in  the  proceedings  mentioned,  was  $2,983  50, 
or  thereabouts.  That  the  annual  value  thereof,  at  the  time  of  the 
testator's  death,  and  for  five  years  thereafter,  was  $200;  and 
since  that  time  to  the  present,  $150.    And  that  the  average  annual 


said  lot,  during  the  time  of  his  povessibn  thereof,  under  the  judgment  in  the  eject- 
ment aforesaid ;  and  that  an  account  be  taken  by  the  auditor  of  this  court,  of  the  said 
rents  and  profits  on  the  evidence  in  the  cause,  and  such  other  evidence  as  the 
parties  may  produce  to  him;  subject  to  the  exceptions  of  either  party;  and  to  the 
further  order  of  this  court,  and  to  its  final  decree  thereon.  The  parties  respectively 
to  pagr  their  own  coets-*M.  S.  affirmed  on  appeal. 
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TBlue  thereof,  from  the  d^ath  of  the  testator  to  the  present  time, 
might  he  estimated  at  $175.  That  said  land  remained  in  posses- 
sion o{  Debarak  Duncan,  the  deceased's /widow,  from  his  death, 
on  the  4th  of  March,  1819,  to  the  latter  end  of  1824,  the  time  of 
her  deaths  say  for  the  space  of  six  years.  There  was  no  evidence 
of  the  amount  of  rents  and  profits  actually  received  during  this 
period.  The  value  thereof,  according  to  the  proofis,  might  be- 
estimated  at  $1150.  That  from  the  death  of  Deborah' Duncan j 
the  resits  and  profits  of  the  said  land  had  been  received  by  the 
defendant  Joteph  BoUnsan.  And  the  vialue  thereof,  to  the  4th  of 
March,  1829,  might  he  estimated  at  $600.  That  Mrs.  Duncan 
diseha^ed  the  annuity  to  the  4th  of  March,  1S20 ;  and  the 
defendant  Robi$iB<m  had  paid  the  annuity  for  the  years  ending 
respecdvely  on  the  4th  of  March,  182i6  ;  4th  of  Mareh,  1827 ;  and- 
4lh  of  March,  1828.  The  complainants,  therefore  claim  their 
annuity  from  the  4tk  of  March,  1820,  to  the  4th  of  March,  1825, 
and  from  the  4tb  of  March,  1828,  to  the  4th  of  March,.  1829  ^ 
six  years,  at  $60,  beidg  $360;  and  interest  on' each  year  as  it 
became  due,  amounting  to  $112  86 ;  being  ih  the  whole,  $472  86. 
And  that  the  plaintifi'  Jinna  Maria  Toumshendy  was  aged  thirty-^ 
three  years,  or  thereabouts,  and  enjoyed  good  health.    ^ 

The  defendants  excepted  to  this  report,  first,  because  the  audi*-- 
tor  had  not  allowed  to  the  defendants  all-  the  credit  to  which, 
by  the  evidence  in  the  cause,  they  were  entitled;  especially  the 
sum  of  $20,  admitted  to  have  been  paid  By  the  late  Mrs.  Duncan 
over  and  above  the  amount  credited  to  her,  by  the  auditor  in  hie^ 
account ;  second,  because  there  was-  no  evidence  whatsoever  in  the 
cause,  duly  and  regularly  taken,  according  to  the  course  of  chan- 
ceiy  proceedings,  by  which  the  said  defendants  can,  in  any  wise, 
be  duirged  or  ufieeted,  ot  any  decx:ee  plassed  against  the  infant 
defendants  and  Robinson,  or  touching  or  concerning  the  interest 
of  said  infimts  or  said  Robinson  in  the  land  in  the  bill  mentioned^ 
or  otherwise ;  and  ikirdbf,  because  the  said  report  a(iid  accounts 
are  in  ether  respects  erroneous. 

After  these  exeeptions  had  been  filed,  the  plaintifis  admitted, 
AoLt  ike  hte  Deborah  Duncan  h?id  paid  $20,  which  had  not  beenr 
credited  by  the  auditor. 

On  the  25di  of  July,  1^29,  tiie  mfant  defendants  WUUam  and' 
CaroUnej  by  their  next  fiiend,  filed  their  petition,  in  which  they 
stated,  that  they  could  prove  that  Deborah  Duncan  had  been 
appoixited  guardian  for  them  by  the  Orphans  Court  of  Anne  Arun- 

11  V.2 
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dd  county,  and  had  received  the  rents  and  profits  of  the  said  land 
for  six  years ;  but  had  never  accounted  with  the  Orphans  Court, 
as  guardian,  for  any  qther  sum  of  money  than  the  balance  remain- 
ing, after  deducting  from  the  gross,  amount  of  rents  and  profits, 
the  sum  of  $60  per  year.  Whereupon  they  prayed,  that  a  com- 
mission might  be  issued;  or  some  order  passed  to  enable  them  to 
obtain  the  benefit  of  the  $aid  testimony,  &c. 

Upon  which  the  Chancellor  expressed  a  wish  to  hear  counsel ; 
and  for  that  purpose  Orderedy  that  the  matter  should  stand  over 
until  further  order.  But  the  matter  was  not  again  moved  oa  behalf 
of  the  infant  defendants* 

12ih  ^ugusty  1829. — Bland,  CkanceUor. — TIus  case  standing 
ready  for  hearing,  and  having  been  submitted  on  notes  by  the  soli- 
citors of  the  parties,  the  proceedings  were  read  and  considef  ed. 

It  was  the  well  settled  practice  of  the  Court  of-  Chancery  of 
Maryland,  under  the  provincial  government,  and  has  continued  to 
be  so  ever  since  the  establishment  of  the*  republic,  without  any 
doubt  or  interruption,  that  in  all  cases  where  an  account  waa 
required  by  the  court,  or  the  parties,  a  special  commission  mij^t 
issue,  directing  the  commissioners  to  take  testimony ;  'and  alsp  to 
state,  audit,  settle,  and  adjust  all  accounts  relatmg  to  the  matter 
in  dispute,  that  should  be  produced  to  them ;'  and  to  reduce  ipto 
writing,  such  account  ;>  and  to  return  the  same,  with  the  d^posUio^s 
of  the  veitaesses.  (t)  The  act  of  assembly  which  authorize  the 
court  to  appoint  an  auditor,  does  not,  in  any  respect,  .impair  or 
abrogate  the  previous  aivcient  practice ;  and  therefore,  special  co«i« 
missions,  calling  for  the  return  of  an  account  along'with  the  proo&, 
have  often  been  issued  sin^e  the  passage  of  that  act.  {j) 

Hence,  as  the  court  might  clothe  commissioners,  appointed  to 
take  testimony,  with  authority  to  state  an  account  from  the  proofii. 
collected  by  them ;  and  as  it  appears  that  fonnerly,  when  a  eaae 
WM  relerred  to  a  master  to  take  the  depositions  of  witnesses,  i^n 
oath ;  80  it  has  been  held,  ever  since  the  passage  of  the  act  of 
assembly  authorizing  the  appointm^t  of  an  auditor,  that  when  a 
case  is  referred  to  the  auditor,  by  any  interlocutory  decree  to 
account;  or  by  an  order  directing  him  to  state  an  account,  cr 
make  estimates,  as  in  this  instance,  firom  the  proofi  then  in  the 
case,  and  such  other  proofe  as  may  be  laid  before  him,  such  a 
reference  in  itself  qlothes  him  with  the  power  properly  belonging 


.^■^ 


(t)  Doraey  v,  Hammond,  1  Bl«ttd»  W.-^U)  Ckpham  su  TImhii^mb,  1  Bkmi,  IS^ 
note ;  HutUDd  «.  Yates,  1  Bland,  466,  note. 
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to  suck  an  officer  according  to  the  ancient  course ;  as  if  the  case 
liad  been  teferred  to  a  mast^  in  chancery,  or  a  special  commission 
had  heen  issued  to  take  testimony  and  state  an  account :  which, 
indeed,  it  is  conceived,  has  been  yirtually  affirmed  by  the  act  of 
assembly  directing  the  appointment  of  an  auditor,  and  authorizing 
him  to  administer  an  oath  to  all  witnesses  and  persons  proper  to 
be  examined  upon  such  account.  (A:)     Consequently,  all  the  testi- 


(k)  1785,  ch.  7S,  s.  17. — CauELDiinE  v.  GoftooK. — This  bill  was  filed  on  the 
14fli  day  of  December,  1740,  by  Kenelum  Cheseldine  against  Geoige  Gordon  and 
Kendmn  C.  Jowles,  execators  of  George  Forbes,  deceased,  and  Aim  Greenfield, 
execntrix  of  Thomas  T.  Greenfield,  deceased,  and  Diyden  Forbes,  execatrix  of 
Henry  P.  Jowles,  deceased.  The  bill  states  that  Eenelmn  Cheseldine  made  his 
WiB,  by  which  be  made  sandiy  devises,  and  appointed  his  wife,  the  plaintiiPis 
mother,  his  execntrix ;  4Lnd  also  appointed  Thomas  T.  Greenfield,  now  deceased, 
and  the  testator  of  the  defendant  Ann,  and  Henry  P.  Jowles,  now  deceased,  und  the 
testafaor  of  the  defendant  Dryden,  as  guardians  of  the  plaintiff,  his  son  and  heir^ 
soon  after  wtueh,  he  died  seized  and  possessed  of  several  tracts  of  land.  That  the 
plaintiff  was  ttien  about  foor  yean  of  age,  and  his  mother  and  George  Forbes  entered 
tapon,  or  cootinned  in  possession  of  the  lands  which  had  so  descended,  or  been 
devised  to  the  plaintiff;  but  that  soon  after,  Thomas  T.  Greenfield,  the  testator  of 
the  defendant  Ann,  and  Henry  P.  Jowles,  the  testator  of  the  defendant  Diyden, 
fercibly  took  possession  of  all  the  lands  which  had  so  descended,  or  been  deviied  to 
file  plaintiff,  and  hdd  possession  thereof  until  after  he  attained  his  iuU  age,  and 
recovered  the  same,  from  those  who  claimed  under  them,  by  actions  of  ejectment. 
(C&eKldthc'f  lease  v.  Bretoer,  iH.and  ilcH,  152.)  That  they  sold  timber  from  the 
land,  and  took  aU  tlie  rents  and  profits  thereof  without  rendering  any  account  what- 
ever, or  paying  any  thing  for  the  same ;  or  allowing  any  thing  for  the  support  and 
^ttcalion  of  the  plaintiff.  Whereupon,  it  was  prayed  that  the  defendants  might 
render  an  account  of  the  rents  and  profits,  and  the  interest  thereof,  which  were  or 
might  have  l>een  of  the  plaintiff's  lands;  and  that  the  plaintiff  might  be  otherwise 
relieved  in  the  premises  according  to  equity. 

The  defendants  Answered  separately,  but  all  nearly  to  the  same  efleet.  They 
admitted  that  the  said  Kenelmn  Cheseldine  had  made  bis  will,  appointing  guardians 
to  his  pretended  children ;  and  soon  after  died  seized  of  several  tracts  of  land ;  but 
denied  that  he  had,  or  could  devise  the  lands  in  question  to  the  plaintiff;  because 
they  were  held  by  him,,  as  devisee  in  tail,  firom  his  father,  with  remainder  over,  on 
iulwe  of  issue,  to  his  three  sisters ;  and,  he  dying  without  lawful  issue,  the  lands 
passed  accordingly  to  the  testators  of  these  defendants.  They  further  admit,  that 
when  his  aUeged  father  died,  he  was  about  four  years  of  age.  These  defendants  in 
answer,  say,  tiiat  a  certain  Mary  Sheppard,  the  complainant's  mother,  who  lived  at 
the  bouse  of  his  alleged  fether,  at  the  time  of  bis  death,  in  a  short  time  thereafter, 
removed  fiom  it,  and  quietly  delivered  possession  of  the  house  and  plantation  to 
Messi*.  George  Forbes,  Heniy  P.  Jowles,  and  Thomas  T.  Greenfield,  on  behalf  of 
fihemselv^,  and  their  wives,  the  devisees  in  remainder,  without  any  demand  of 
dower,  or  other  right  therein ;  and  that  they^  entered  upon,  and  took  possession  of 
the  lands,  and  received  the  rents  and  profits  accordingly.  These  defendants  further 
admit,  that  the  plaintiiTbronght  an  action  of  ejectment,  and  recovered  as  stated;  but 
aDege,  Uiat  no  actual  marriage  was  proved  on  the  trial  in  that  action,  to  have  been 
had  between  the  said  Mary  Sheppard  and  the  said  Kenelmn  Cheseldine,  the  puta- 


9&-  ;  TOWNSHEND  «.  DUNCAN. 

mony  collected  and  returned  by  the  auditor  in  this  case  has  been 
taken  according  to  the  long  and  well  established  course  of  the 
court 


Hve  fiither  of  the  plaintiff:  that  it  was  pfven  in  evidence  in  that  action,  on  the  part 
of  the  defendant,  thAt  the  minister  of  the  parish,  where  the  said  Kenelma  lived, 
several  times  admonished  him  and  Maiy  for  unlawfully  c<A%biting  together;  and 
thereupon  he  informed  the  minister,  that  he  had  been  married  to  Maiy  by  Parson 
Scott;  who,  on  inquiiy,  declared  he  had  not  married  thefn;  and  upon  the  said 
Cheseldioe  being  told  of  it,  and  again  admonished,  he  told  the  minister  that  they  had 
been  married  by  one  Priest  Gulick ;  who,  upon  inquiry,  also  declared,  that  he  had 
not  married  them.  Whereupon,  the  minister  informed  the  govemor,  who  ordered 
the  then  attorney-general  to  prosecute  him :  and  he  was  accordingly  presented  for 
unlawfully  cohabiting  with  the  said  Mary.  Upon  which  a  ventre  facias  was  issued 
against  him  to  answer  the  presentment;  but,  that  the  attorney-general  entered  a 
nolle  prosequi;  and  that  during  such  unlawful  cohabitation  he  had  declared,  he  had 
intended  to  marry  her,  but  thanked  God  he  had  not  done  so,  swore  he  never  would, 
and  turned  her  out  of  his  house,  with  the  plaintiff  in  her  arms;  and  declared,  about 
five  months  before  bis  death,  she  was  not  his  wife ;  that  after  his  death  she  went 
over  to  Virginia  to  procure  a  false  certificate  from  Parson  Breeton  of  his  having 
mairied  them ;  who  declared  he  had  not  manried  them,,  and  refused  to  give  any  such 
certificate.  Yet,  notwithstanding  the  proof  of  these  and  many  other  strong  circum- 
8tance»on  that  trial,  the  jury,  by  the  great  interest  of  the  complainant,  his  attorney 
and  others,  brought  in  a  verdict  in  £ivour  of  the  complainant,  contrary  to  the  proof 
of  the  illegitimacy  of  the  plaintiff;  and  judgment  was  entered  up  thereon.  These 
defendants  further  admit,  that  their  testators,  and  then:  wives  bad  possession  of  the 
mansion-house  and  a  part  of  the  land,  after  the  death  of  the  plaintiff  "to  fiither;  tiiat 
Diyden  Forbes  held  another  part  of  the  land ;  and  that  Thomas  T.  Greenfield  and 
his  representatives,  alter  his  death,  held  another  part  of  the  land;  but  they  do  not 
know  what,  or  whether  any  rents  and  profits  were  received  by  them,  or  any  of 
them ;  nor  do  they  know  of  any  timber  being  sold  firom  the  land. 

The  plaintiff  filed  exceptions  to  the  answer  of  eaeh  defendant  ibr  nearly  the  same 
causes.  The  exceptions  to  the  answer  of  the  defendant  Gordon,  were  as  fi>llow8 : 
the  complainant  excepts  to  the  answer  of  the  defendant  Gordon ;  first,  for  that  the 
defendant,  instead  of  answering  the  allegations  contaijied  in  the  complainant^i  bill, 
launches  out  into  scandalous  and  personal  reflections  on  this  complainant,  which 
are  not  examinsible,  or  determinable  in  this  honourable  court;  especially  as  this 
complainant*s  right  hath  been  tried  and  determined  according  to  the  laws  of  the 
land ;  secondly,  for  that  the  answer  of  the  defendant  needlessly  and  uselessly  asperses 
the  memory  and  character  of  a  gentleman  who  was  attorney-general ;  and  has  beeu 
many  years  dead ;  which  aspersions  cannot  possibly  be  examined  into ;  nor  can  they 
possibly  affect  the  merits  of  the  cause,  or  answer  any  other  justifiable  purpose  what- 
soever ;  ikbrdly,  for  that  the  defendant  oidy  answers  generally,  that  the  several 
persons  mentioned  in  the  said  answer,  or  some,  or  either  of  them,  received  the  rents 
and  profits  of  the  said  lands ;  but  does  not  answer  or  set  forth  who  received  such 
issues  or  profits ;  how  much  they  were,  how  much  each  tract  was,  or  might  have 
been  rented,  let,  or  leased  for  by  the  year,  either  positively  or  to  the  best  of  his 
knowledge,  remembrancie,  or  belief;  all  which  ought  to  have  been  done ;  the  same 
being  required  by  the  complainant's  bill ;  and  fimildy,  for  that  it  is  alleged  in 
the  complainant*s  bill,  that  the  several  persons  and  defendants  therein  mentioned, 
made  great  profit  and  advantaj^  by,  and  received  great  sums  of  money  and  tobacco 
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"With  regard'to  the  taking  of  testimony  under  the  authority  of  a 
special  order  of  the  conrt^  before  a  justice  of  the  peace,  I  have  not 

from  tbe  sale  of  timber  fvom  the  said  land  ood  otherwise;  to  which  the  defendant 
hath  not  given  any  answer,  althoti|^  required  so  to  do  by  tiie  complainant's  bill. 
The  complaiiuait,  therefore,  prays  that  the  said  defendant  may  amend  his  answer  as 
to  the  same,  and  give  in  a  ftdl  and  sufficient  answer  to  the  complainant's  bill  of 
oonplaint. 

At  May  term,  1745,  the  counsel  for  the  defendants  admitted  the  answers  to  be 
insoffieient  and  imperfect  in  the  several  particulars  excepted  to;  and  therefore 
consented  that  the  exceptions  aforesaid  be  adjudged  good  and  sufficient;  and  the 
answers  insufficient  in  ttie  particulars  in  the  exceptions  mentioned ;  and  that  the 
matters  excepted  to  for  scandal  and  impertinence  be  expunged;  and  the  answers 
stand  as  to  the  other  particulars ;  and  the  defendants  pay  the  usual  costs ;  and  the 
scandal  and  impertinences  contained  in  the  said  answers  were  accordingly  expunged. 

Upon  motion  of  the  counsel  pf  the  coinplainant,  alleging  that  the  scope  of  the 
complunant's  bill  was  to  have  an  account,  and  tp  obtain  satisfaction  for  the  rents 
and  profits  of  his  lands  while  they  were  unjustly  withheld  firom  him,  together  with 
the  interest  thereof;  it  ^ipearlng  by  the  bill  and  answers,  that  the  complainant's 
light  to  the  said  lands  had  been  adjudged  to  him  by  due  course  of  law ;  and  there- 
fine,  that  the  only  matter  under  consideration  of  this  court,  was  the  quantum  of  the 
rents  and  profits,  and  the  interest  thereof;  and  the  loss  sustained  by  the  complainant 
by  his  lands  being  withheld  from  htm ;  the  case  was  submitted  for  a  decree  to 
account,  &c. 

27th  Moft  1746. — Bladxn,  CKafteettor.~Tbe  counsel  dn  both  sides  being  present, 
and  the  counsel  for  the  defendants  not  objecting,  but  confessing  to  what  was  moved 
for  on  behalf  of  the  complainant,  this  court  doth  Decree,  that  the  Hon.  Geoige 
Plater,  Esq.  Messrs.  Abraham  Barnes,  John  Hicks,  and  James  Mills,  or  any  three 
or  two  of  them,  take  an  account  of  the  issues  end  profits  of  the  land  mentioned  in 
the  bill  of  complaint,  during  the  infancy  of  the  complainant;  and  the  time  he  was 
kept  oat  of  possession  of  the  said  lands ;  and,  if  need  be,  to  examine  evidences 
conceraing  the  same ;  and  return  their  proceedings  thereon  into  the  court,  with  all 
convenient  speed. 

Under  which  order,  on  the  28d  of  February,  1747,  the  following  return  was  made, 
to  wU :  *we  the  subscribers,  three  of  the  persons  named  in  the  order  hereunto 
aoaezed,  do  in  obedience  thereto,  humbly  certify,  that  after  due  notice  had  been 
given  to  each  and  every  of  the  defendants  in  the  same  cause,  that  we  intended  to 
meet  at  the  house  of  tbe  petitioner,  situate  on  the  premises  mentioned  in  the  bill  of 
complaint,  on  Tuesday,  the.  26th  day  of  January,  instiint,  in  order  to  execute  the 
power  given  by  the  said  order;  and  being  so  met ;  there  were  also  Messrs.  George 
Hamilton,  who  intermarried  with  the  daughter  of  George  Gordon,  Kenelmn  T. 
Greenfield,  oldest  son  and  heir  at  law  of  Col.  Thomas  T.  Greenfield,  and  James 
Forbes  only  son  and  heir  apparent  of  Mrs.  Dryden  Forbes,  in  whose  presence  and 
bearing  were  sworh,  as  evidences,  Col.  Jos.  Jordan,  Thomas  Shanks,  John  Bond, 
John  Hoif,  John  Long,  Jos.  Shanks,  John  Boult,  Edmund  Bouling,  and  Thomas 
Brewer,  from  whose  several  examinations  it  appears  plainly  to  us,  that  the  petitioner 
was  out  of  possession  of  the  land  and  premises,  in  his  bill  of  complaint  mentioned,  fit)m 
the  spring  of  the  year,  1718,  to  the  latter  end  of  October,  1739 ;  during  all  which  time 
the  gieatest  and  t>est  part  of  the  tract  of  land  called  Mattepony.  was  held  and 
occupied  by  Geoi|;e  Forbes,  deceased,  and  the  rents,  issues  and  profits  of  the  same; 
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been  able  to  ascertain  fhe  origin  of  the  practiee ;  bat  it  seema  to 
have  prevailed  from  an  early  period  of  the  provincial  government ; 


and  the  damage  the  said  Kenelmn  Cheseldine  sustained  thereby,  is  of  the  value  of 
61,500  ibs.  of  tobacco :  and  that  the  rest  of  the  said  tract  of  land«  was  held  by 
Col.  Henry  P.  Jowles,  deceased,  from  the  said  spring  of  1718  to  the  time  of  his 
death;  and  by  his  widow  after  his  death,  until  her  intermarriage  with  a  certain 
John  Jowles,  gentleman,  deceased ;  and  after  his  death,  by  her  agun  until  tl^e  said 
October,  1789 ;  and  that  the  rents,  issues,  and  profits  of  the  same ;  and  the  damage 
the  same  Cheseldine  sustained  thereby,  is  of  the  value  of  1150  lbs.  of  tobacco  per 
annum,  amounting  in  the  whole,  to  28,000  lbs.  of  tol^acco.  And  the  island  and  tract 
of  land  called  White's  Neck,  also  mentioned  in  the  same  bill,  were  severally  held 
and  occupied  for  the  same  space  of  time  by  Thomas  T.  Greenfield,  gentleman, 
deceased ;  and  after  his  death  by  Ann  Greened,  his  widow,  or  by  his  or  her  under- 
tenants ;  and  that  the  rents,  issues  and  profits  of  the  same,  and  the  damage  the 
said  Eenelmn  Cheseldine  sustained  thereby  was,  and  is  of  the  value  of  81,000  lbs. 
of  tobacco.  All  which  is  certified  by  us,  the  subscribers,  this  28tii  day  of 
January,  1747.    George  Plater,  Abraham  Barnes,  James  Mills.' 

May,  1748. — Ogle,  C^anceUor, — Decreed,  that  the  said  Geoi^  Gordon,  executor 
of  the  said  George  Forbes,  one  of  the  defendants,  pay  to  the  complainant  61,600  lbs. 
of  tobacco  out  of  the  goods  and  chattels,  which  were  of  the  said  George  Forbes,  in 
his  hands  to  be  administered ;  and  that  the  cofnplainant  recover  the  same  accord- 
ingly. And  that  Dryden  Fcvbes,  one  other  of  the  defendants,  pay  unto  the  com- 
plainant such  part  of  the  quantity  of  28,000  lbs.  of  tobacco,  as  was  received  by  the 
said  Henry  P.  Jowles,  her  former  husband,  in  his  life  time,  out  of  the  goods  and 
chattels  which  were  of  the  said  Heiiiy  P.  Jowles,  remaining  in  her  hands  to  be 
administered,  if  so  much  she  hath ;  and  such  part  thereof  as  was  received  by  the  said 
John  Forbes,  her  second  husbiind,  out  of  the  goods  and  chattels  which  were  of  the 
said  John  Forbes,  in  her  hands  to  be  administered,  if  so  much  she  hath ;  and  the 
residue  of  the  said  28,000  lbs.  of  tobacco,  which  she  received  after  the  death  of  the 
said  Henry  P.  Jowles,  and  befbre  her  intermarriage  with  the  said  John  Forbes ;  and 
so  much  thereof  as  she  receivisd  since  the  death  of  the  said  John  Forbes,  out  of  her 
own  proper  goods  and  chattels,  and  that  the  complainant  recover  the  same  accord- 
ingly. And  that  the  other  defendant  Ann  Greenfield,  pay  unto  the  complainant 
so  much  of  the  81,000  lbs.  of  tobacco,  mentioned  in  the  said  return,  as  was  received 
by  the  said  Thomas  T.  Greenfield,  her  testator,  out  of  his  goods  and  chattels  remain- 
ing in  her  hands  to  be  administered,  if  so  much  she  hath ;  and  the  residue  of  the 
said  81,000  lbs.  of  tobacco,  which  she  received  since  the  death  of  her  said  testator, 
out  of  her  own  proper  goods  and  chattels,  and  that  the  complainant  recover  the  same 
accordingly.  And  it  is  further  Decreed,  that  the  complainant  recover  all  his  costs  in 
this  cause  against  the  defendants  out  of  the  goods  and  chattels  of  their  respective 
testators  in  their  hands  to  be  administered,  if  so  much  they  have ;  if  not,  that  the 
complainant  recover  one-third  part  of  the  said  costs  of  the  proper  goods  and  chattels 
of  the  said  Dryden  Forbes,  and  one-third  part  thereof  of  the  proper  goods  and  chat- 
tels of  the  said  Ann  Greenfield.'— C^ancey^  Proceedmgt,  lib,  J,  R.  No,  5.  fii. 
389to871. 

Babnet  V,  HoLLiNS. — Oh  January,  1810.— Kxltt,  OumceUor, — Decreed,  that 
the  parties  account  with  each  other  concerning  the  partnership  transactions  of  the 
said  parties,  under  the  firm  of  Barney  and  Hollins  in  the  proceedings  mentioned. 
That  the  auditor  of  this  court  state  the  account  relative  thereto,  on  the  evidence  in 
the  cause,  and  such  other  evidence  as  the  parties  may  produce  to  him,  on  notice  as 
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and  appears  to  hare  been  at  all  timesf  and  reiy  eommonly  resorted 
to  mice  the  reyolntion ;  (/)  and  the  couit  has  gone  so  hr  as  to 
compel  a  witness  to  submit  to  an  examination  before  a  jusdco  of 
the  peace,  where  testimony  had  been  directed  by  an  order  to  be  so 
taken,  (m)    This  mode  of  collecting  testimony,  it  is  belieyed,  is 


■umI  in  tDcfa  emcB.  TIm  said  iccarant  to  be  ntoiiied  to  this  coort  for  fttrther  order, 
and  nbject  to  the  exception  of  eitlierfMrCj.  The  Chancellor  has  to  remark,  that 
the  taking  of  llirtber  eyidence  by  the  aiidit9r,  after  the  decree  to  account,  appeared 
to  be  the  pinctice ;  and  baa  so  continued  since  his  conttng  into  oAce.    M.  S. 

(<)  The  Stato  v.  Bvooke,  ante  42  noto.^Cocxxr  v.  Chapman,  lOth  Febniaiy, 
1729,  Ittjimction  bill ;  answer  iled ;  motion  to  dissolve  the  injunction  this  court ; 
rakd  motioD  to  diaaolTe  the  injunction  21sC  Febniaiy ;  on  motion  of  the  defendant's 
counsel,  and  hearii^  what  was  alleged  by  the  counsel  of  both  aktos^  ruled  that 
iiynnctton  be  dissolved. 

After  which,  the  plaintiff  by  his  petition  stated,  that  his  injunetioB  had  been  dis* 
■oitved,  as  be  understood,  upon  the  ground,  that  he  had  not  paid  cerCaia  fees  to  the 
sheriff^  kc  Vberenpoo  he  prayed,  that  another  iigunction  to  stay  ezecutipn 
against  Mm,  upon  his  giving  security  to  pay  the  execution  fee  in  ease  the  court,  at 
the  hearing,  should  deceee  the  same  to  be  due. 

ISA  March,  1729. — Caltbet,  C9bnc«ZZor.^Having  heard  the  aignments  of  both 
partieo,  in  relation  to  the  subject  matter  of  this  petition,  it  is  Ordendy  that  the  hear- 
ing of  the  cause  between  Chapman  and  Cockey  be  on  the  11th  of  April  next,  being 
the  Saturday  before  the  assizes  in  Anne  Arundel  county.  And  that  any  deposittoni 
taken  before  Jlr.  Beale,  or  any  other  magistrate  of  the  city  of  Aom^tis,  in  relation 
to  ttds  cause,  be  aUowed  as  evidence  upon  the  hearing.  It  is  further  Qrdindp  that 
iignnction  issue  in  the  mean  time,  upon  giving  security.  And,  in  case  any  ei^ecv* 
tion  is  Issued  and  executed,  the  goods  to  be  stayed  in  the  sheriff's  hands  till  hear* 
ing  (he  cause. 

iBJunction  issued  accordingly.  After  which,  the  plaintiff  filed  his  bill,  setting 
finlh  his  case  in  due  form  and  at  |aigi^«  To  which  bill  the  defendant  put  in  bis 
answer;  and  the  case  was  thus  brought  before  the  court  on  bill  and  answer  alone, 
on  the  day  appointed. 

lUi  4pnZ,  1780.— Caltxxt,  OktmoeUor.^^Decnid,  that  the  injunction  prayed  fer 
in  the  bill,  be  perpetual.  And  it  is  further  Ordered,  that  the  sheriff  of  Anne  Aran- 
del  county,  restore  to  the  complainant  the  negroes  taken  fiom  him  in  execntiOD. 
Chmcay  Proceedings,  lib.  J,  R.  No.  2,/oi.  18,  16,  24. 

(SI)  Ohiox  v.  McComas.— Thii  bill  was  filed  on  the  17th  of  November,  1800, 
by  John  B.  Onion,  against  WiHiam  McComas  and  Thoml«  K.  Smith,  to  obtain  an 
Injunction  to  atay  proceedings  at  law,  on  a  judgment  tendered  ki  finrour  of  the 
defendant  McComas,  for  the  use  of  the  defendant  Smith,  on  a  bond  as  assignee  tbensoC 
fiom  the  defendant  McComas,  against  the  plaintiff;  and  for  general  relief,  &e.  The 
injunction  was  granted  as  prayed;  and  the  defendant  McComas  having  put  in  hii 
answer,  and  given  notice  of  a  motion  to  dissolve  the  injunctioD,  the  matter  was 
accordingly  brought  before  the  court. 

U  Fcbmary,  1802.~-Ha]I8ON,  CAoiu^ettor.— The  motion  to  dissolve  the  injunctton 
in  this  cause  issued,  being  submitted,  the  bill  and  the  answer  of  McGomas,  and  the 
exhibiti  lefeiMd  to>  as  parts  of  the  biU  and  answer,  weie  by  the  Chancellor  read  and 
considsffed* 
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peci£ar  to  our  chancery  proceeding,  for  I  have  met  with  no  men* 
tion  of  any  such  practice  in  the  English  books.    It  is,  however, 


The  biU  and  the  answer  are  both  ao  drawn,  that  it  is  diificutt  to  determine  whether 
or  not  McComas  has  denied  the  eqnity  stated  in  the  bill.  However,  it  appears  ihim 
the  bUl  material,  for  the  complainant  to  get  an  answer  fiom  Smith.  As  that  answer 
baa  not  been  given,  and  as  Smith  appears  from  the  proeeedings,  to  be  the  defen- 
dant alone  interested,  at  this  time,  in  the  judgment  obtained  against  the  comphinaot ; 
it  is  Ordered^  that  the  injunction  be  continaed  until  the  final  hearing  or  further  order. 

After  which,  the  defendant  Smith  put  in  his  answer,-  and  gave  notice  of  a  motion 
to  dissolve  the  injunction  at  the  next  term,  when  the  matter  was  brought  before  the 
court 

ad  Jvfy,  1802.--HAWSO1C,  ChanceOor.^The  Chancellor  having  considered  the 
answer  of  Thomas  R.  Smith ;  and  the  said  Smith  not  denying  the  material  fods 
stated  in  the  bill;  it  is  Ordend,  that  the  injunction  heretofore  issued  in  this  cause, 
contimie  until  final  hearing,  or  further  eider. 


After  which,  the  case  was  again  brought  before  the  court. 

2m  Jti%r,  1802.— Hawson,  eAonceBor.— The  Chancellor  has  twfce  considered 
this  case,  and  each  time  on  a  motion  to  dissplve ;  the  two  answers  havimr  been  filed 
at  difierent  times.  ^ 

It  appears,  on  account  of  some  peculiar  dreumstances  stated  in,  or  collected  from 
the  proeeedings,  that  each  party  should  be  desirous  of  having  the  cause  speedily 
decided  on  its  merits.  What  proceeding  is  first  to  be  had  for  that  purpose,  may  pos- 
sibly  be  doubtflj  to  the  counsel.  The  ChanceUor  conceives,  that  the  best  thing  to 
be  done  for  both  parties,  would  be  to  have  an  oider  to  stute  an  account  between 
OnloM  and  McComas,  as  maUers  stood  on  the  day  of  the  assignment  of  the  bond  • 
and  likewne  as  they  stand  at  this  time,  without  regaiding  the  assignment  of  the  bond 
to  Smith;  and  for  the  auditor  to  examine  witnesses,  if  any  shaU  be  produced  •  for 
the  said  account,  when  stated,  to  be  liable  to  exceptions ;  and  the  question,  or  ques- 
tions  of  equity  are  reserved.  ^  »      i 

The  ChanceUor  thinks  it  much  better  to  have  such  an-order  by  consent,  than  to 
issue  a  commission,  on  ^{dication,  and  on  his  own  authority,  for  taking  depoeitions  • 
and  he  «  positive,  that  neither  party,  if  desirous  of  a  speedy  dldi^n  oVthe  reaf 
merits  of  the  cause,  will  reject  his  preposd.  If  they  shall  agree  to  it.  fet  them,  or 
their  solicitors  or  either  ef  them;  and  the  soUcitor  of  the  other,  sign  the  writing 

„ JSi^iIl!:  ^  "°„'^jr'  «°"««™^'y  to  the  foregoing  «coo«endrti«,  or 
piopoad  of  the  CbaaceUor.    ThU  writiitg  wm  sigiwd  Mconlinglv. 

8i»di7  deporitioM  bavng  been  taken  «id  nturned.  (be  cue  wm  sotaiitted  for  t 
final  detenmnation.  .o«  •«! « 

iJ^  m'T!?^:^*'^:""*'"*"''  «««««»■— The  pepei.  in  this  eww,  Bave  often 
beea  laid  befoie  the  ChanceUor,  and  aa  oflen  he  ha.  acted  on  them,  aa  hia  judement 
dictated.  They  ai*  haw  laid  befcre  Um.  aa  for  a  final  deciaion.  depo«tion.  ^rine 
been  returned.  ,         ° 

The  Chancellor  refers  to  his  remarks  and  propositions  of  July  20th,  1802  which 
appear  to  have  been  agreed  to  by  the  coinsel.  Agreeably  to  that  proposition  and 
agreenient,  as  soon  as  ttie  deposiUohs  were  returned,  they  ought  to  have  been  laid 
before  the  auditor.    After  lying  several  terms  in  the  office,  the  papers  are  now  had 
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not  only  in  some  respects,  the  cheapest  form  of  gathering  proofii, 
but)  in  many  instances,  it  greatly  facilitates,  and  expedites  the  pro- 
gress of  the  cause.  Depositions  so  taken,  it  is  evident,  are  made 
under  aO  the  principal  safeguards,  "which  can,  in  any  manner,  in- 
sure fairness  and  fulness  of  evidence ;  that  is,  the  special  order  of 
the  court  indicating. the  matter  in  issue,  on  oath, .  publicity,  the 
right  to  cross-examine,  and  a  penal  responsibility.  It  may,  there*: 
lore,  be  as  confidently  relied  on  as  testimony  taken  in  any  other  way ; 
being  in  no  manner  open  to  the  strong  objections  to  that  kind  of 
ex  pariey  affidavit  evidence,  to  which  the  Court  of  Chancery  of 
England  aDows  itself  to  resort,  for  the  determination  of  some  of 


belbn  the  ChanceUor  ioatead  of  the  auditor.  But  whether  or  not  they  ought  to 
bate  been  laid  before  the  auditor,  the  ChanceUor  now  thinks  proper  to  order;  and 
it  ia  Ordered,  that,  from  the  aforesaid  depositions,  and  other  proceedings,  the  auditor 
of  thia  coQit,  state  and  report  an  account,  or  accounts,  agreeably  to  the  said  propo- 
■itioq^  and  agreement  of  JAljr  20th,  1802. 


The  defondants,  by  their  petition  stated,  that  in  pursuance  of  this  order,  of  the 
12th  of  IV^ovember,  die  auditor  had  summoned  Hannah  Marches  to  appear  before 
him,  at  his  office,  on  the  28th  of  the  same  month,  to  testily  on  their  behalf  which 
she  bad  not  done.    Whereupon  they  prayed  for  an  attachment,  kc, 

2d  December,  1805.— Hakson,  ChanceUor  .reordered,  that,  unless  Hannah 
Ifarehea,  of  Baltimore,  shall,  on  the  iSth  day  of  this  month,  appear  before  Samuel 
W.  Lee,  a  justice  of  the  peace  of  Baltimore  county,  and  answer  such  interrogato- 
riet  as  sbatt  be  proposed  by  either,  or  ai^  of  the  parties  to  this  cause,  she  shaU  be 
ooDsiderad  aa  acting  in  contempt  of  this  court ;  and  an  attachment  shall  forthwith 
lasae  against  her ;  provided  a  copy  of  this  order  be  served  on  the  said  Hannah 
Marches  before  the  lltfa  instant 


The  defendants,  by  their  petition  stated,  that  the  witness  Hannah  Marches  had 
appeared  belbte  the  justice  of  the  peace  as  required ;  but,  that  she  had  not  given  a 
foil  answer  to  the  interrogatories  exhibited  te  her  by  the  petitioners.  Whereupon 
they  pmyed  for  an  attachment,  kc. 

tid  December t  1806.— Hanson,  ChanceUor.^Ordered,  that  unless  Hannah 
Marches^  lately  Hannah  Onion,  shall,  before  the  26th  day  of  January  next,  appear 
before  some  judge,  or  justice  of  the  peace,  and  give  a  plain,  full,  and  direct  answer 
to  the  second  interrogatory,  on  the  18th  instant  proposed  to  her,  and  evasively  an- 
swered in  the  presence  of  Samuel  W.  Lee,  a  magistrate,  an  attachment  of  contempt* 
on  appUcatioB,  shall  be  issued  against  her,  returnable  immediately : .  Provided,  a  copy 
of  this  order,  and  of  the  said  interrogatory  be  served  on  her  at  any  time  before 
the  10th  day  of  Januaxy  next;  and  provided  too,  that  the  paper  marked  No.  1,  be 
shewn  to  her  at  the  time  of  her  appearing  to  answer  as  aforesaid.  The  said  inter- 
rogatory and  the  answer  thereto  have  been  laid  before  the  Chancellor.  The  answer 
to  the  second  interrogatory  is  defective  and  evasive,  inasmuch  as  she  does  not  say 
whether  or  not  the  name  ■Hannah  Onion,'  signed  to  the  said  paper  marked  No.  I, 
sbawB  to  her,  at  the  time  of  exhibiting  said  interrogatory,  is  her  hand- writing. 

12  T.2 
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the  most  delicate  and  important  cases  that  are  brought  before  it.  (n) 
It  is  upon  these  grounds,  that  I  think  this  mode  of  taking  testi* 
mony  deserves  the  continued  sanction,  approbation,  and  protection 
of  this  tribunal,  (o) 

The  testimony  taken  under  the  order  of  the  2l8t  of  February, 
1828,  before  a  justice  of  the  peace,  has  therefore,  been  brought  in 
according  to  the  regular  course  of  the  court. 

The  Drill  of  the  late  WiUiam  Duncany  it  appears,  has  been 
proved  and  recorded,  according  to  the  a^t  of  assembly,  vvhich 
declares,  ^that  it  shall  and  may  be  lawful  for  the  judge  of  probate 
of  wills  to  take  the  probate,  6r  cause  to  be  proved  any  last  will 
or  testament  within  this  province,  although  the  same  concens 
titles  of  lands ;'  (p)  vdiich  for  this  purpose  is  still  in  full  force. 
A  probate  so  made  of  a  will  devising  real  estate,  it  has  always 
been  held,  is  at  least  prima  facie  evidence  of  its  validity ;  {q)  and 
there  being  in  this  case,  no  allegation  or  evidence,  which,  ap  ftr 
questions  the  validity  of  this  will,  as  to  throw  the  burthen  of 
sustaining  its  verity  upon  the  plaintiffs ;  and  these  infant  defen- 
dants as  well  as  the  plaintifi  claiming  under  it,  the  certified  copy 
offered  must  be  considered  as  sufficient,  for  all  the  purposes  for 
which  it  is  produced. 

From  the  pleadings  and  proofs  it  is  very  clear,  that  this  will 
cannot  be  so  construed^  as  to  authorize  a  sale  of  the  real  estate  for 

All  the  testimony,  required  by  the  parties,  having  been  taken  and  returned ;  the 
auditor  having  stated  and  reported  accounts  as  required ;  to  which  exceptions  were 
filed;  and  the  case  having  been  set.  down  for  hearing,  it  was  brought  before  the 
court. 

2Bth  December,  1S07.— Kiltt,  ChaneeUor. —Th^  object  of  the  bill,  in  this  case, 
was  to  obtain  an  allowance  of  certain  payments  and  discounts,  against  a  judgment 
obtained  by  McComas  for  the  use  of  Smith,  on  a  bond  given  l>y  Onion ;  and  to  ob- 
tain an  injunction  against  the  said  judgment ;  and  also  for  general  relief. 

The  Chancellor  has  considered  the  exceptions  to  ftie  aaditor*s  report,  and  is  of 
opinion,  that  they  ought  to  be  overruled,  and  that  it  ought  to  be  and  is  hereby  oob- 
firmed— Whereupon  it  is  Decreed,  that  the  injunction  heretofore  issued  in  this  cast 
be  perpetual ;  and  that  the  defendant  WiOiam  McComas,  pay  to  the  complainant 
John  B.  Onion,  or  bring  into  this  court  to  be  paid  to  him,  the  sum  of  jC1824  St.  Sil. 
with  interest  thereon  from  the  28th  day  of  August,  1806,  until  paid;  and  that  the 
defendant  Thomas  R.  Smith  be  dismissed.  The  parties  respectively  to  pay  their 
own  costs. — M.  S. 

(n)  Wellesley  v.  The  Duke  of  Beaufort,  8  Cond.  Chan.  Rep.  1 ;  f>ark's  His.  Co. 
Chan.441.— (0)  Winderv.DiBrenderfferorder,4  May,  1829, post.~Oi)  1716 ch. 89,8 
2.— (9)  Carroll's  lessee  v.  Llewellin,  1  H.  &  Mell.  162;  Smith's  It^Bsee  v.  Steele,  1 
H.  &  McH.  419;  Massey  v,  Massey,  4  H.  &  J.  142;  Darby  v.  Mayer,  10  Wheat 
465 ;  Since  so  expressly  declared  by  1881,  ch.  315,  s.  1. 


Ike  pvpoie  ai  niraig  or  aecmiiig  tbe  payment  of  this  ammity ; 
BGT  can  it  be  conatnied  to  give  the  plaintiff  ^Snna  Maria  an  estate 
for  life,  or  any  other  lesser  estate  in  the  lands  charged  with  the 
payment  of  the  annoity.  These  infant  devisees  could  only  take 
this  estate  subject  to  the  charge  upon  it,  and  the  annual  rents  and 
profits,  as  it  is  now  shewn,  so  far  exceed  the  annuity  in  amount  as 
to  demonstrate,  that  it  is  much  to  their  benefit  so  to  take  it  And 
consequently,  all  their  property,  in  respect  of  this  large  amount  of 
assets  thos  placed  in  their  hands,  and  which  they  ha^e  taken, 
must  be  held  liaUe  for  the  payment  of  this  annuity. 

For  the  aneais  which  accrued  since  the  death  of  the  testator, 
and  were  left  unpaid  by  Deborah  Duncan^  the  late  guardian 
of  these  in&nts,  her  sureties  as  guardian,  if  she  gave  any,  or 
her  legal  representatiTes  may  be  held  liable;  but  their  estate  is 
liable  to  these  plaintift,  to  whom  the  sureties  or  legal  representa- 
tires  <tf  fhe  late  Dthorah  Dimcon  can,  perhaps,  be  in  no  way  held 
acoountaUe;  certainly  not  in  this  suit.  The  present  guardian  of 
these  infimt  defisndants,  Joseph  Robinsany  not  haying  answered; 
and  having  thereby  tacitly  admitted,  that  he  had  received  a 
sufficiency  of  rents  and  profits  from  his  ward's  estate,  must  be  held 
absolutely  liable  for  the  whole  amount  of  the  annuity  which  has 
accnied  and  been  left  unpaid,  doring  the  time  of  his  guardianship. 
For  the  purpose  of  having  a  statement  made  upon  these  princi- 
ples, the  case  must  be  again  sent  to  the  auditor. 

Orderedj  that  this  case  be,  and  the  same  is  hereby  again  re- 
iisned  to  the  auditor,  with  directions .  to  state  an  account,  shewing 
die  amount  of  the  arrearages  of  the  said  annuity  which  became 
doe  during  the  life  time  of  the  late  Deborah  Duncan  ;  after  giving 
her  credit  for  the  sum  of  |20,  as  of  the  year  1821,  in  addition  to 
the  credits  heretofore  given.  And  further,  to  state  an  account  of 
fhe  amount  of  the  arrearages  of  the  said  annuity,  left  unpaid  by 
tiie  present  guardian,  the  defendant  Jo^A  Robinson. 

On  the  13th  of  August,  1829,  the  auditor  reported,  that  he  had 
in  obedience  to  this  order,  again  examined  the  proceedings,  and 
stated,  firsiy  an  account  between  Deborah  Duncan^  deceased,  and 
the  complainants,  in  which  was  charged  the  arrearages  of  the 
complainant's  annuity  to  the  supposed  time  of  Deborah  Duncan^s 
deatL  That  the  proof  was,  that  she  died  in  the  latter  end  of  the 
year  1824 ;  upon  which  he  had  assumed,  as  a  mean  period,  the 
4ik  of  October  of  that  year.    That  he  had  allowed  a  credit  for 
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$30,  paid  on  account  of  the  annuity  accrued  on  the  4th  of  March, 
1821,  agreeably  to  the  said  order.  That  interest  was  charged  on 
the  annual  arrearages  from  the  4th  of  March  of  each  year.  And 
that  the  sum  due  to  the  complainants,  was  $354  16,  with  further 
interest  on  $255,  part  thereof,  from  that  date  until'  paid.  And 
secondly y  an  account  between  Joseph  Robinson  and  the  complainants, 
of  arrearages  accrued  since  the  death  of  DAorah  Duncan.  That 
interest  was  there  allso  allowed  on  the  annual  arrearages,  as  in  the 
first  account.  And  that  there  appeared  to  be  due  to  the  complain- 
ants on  this  account,  the  sum  of  $93  26,  with  further  interest  on 
$85,  part  thereof,  from  that  date  until  paid.  Upon  which  report 
the  case  was  submitted  by  the  solicitors  of  the  parties  fi>r  final 
adjudication. 

nth  Augusty  1829. — Bland,  Chancellor. — ^Decreed,  that  the 
said  bill  of  complaint  be  and  the  same  is  hereby  taken  pro 
coTifessOy  as  against  the  defendant  Joseph  Robinson,  And  it  is 
further  Decreed^  that  the  infant  defendiants  Carolinis  Duncan  and 
William  J.  B.  Duncan^  or  the  said  Joseph  Robinson  as  their 
guardian,  out  of  the  estate  and  property  of  his  said  wards,  now  in 
his  hands,  or  which  may  hereafter  come  into  his  hands,  pay  unto 
the  plaintiflb  Perry  Toumshend  and  Anna  Maria  his  wife,  or 
bring  into  this  court  to  be  paid  to  them,  the  sum  of  $354  16,  witii 
interest  on  $255,  part  thereof,  from  the  13th  instant,  until  paid  or 
brought  in.  And  it  is  further  Decreed^  that  the  said  Joseph  Robin- 
son also  pay  unto  the  plaintiffs  Perry  Townshend  and  Anna 
Maria  his  wife,  or  bring  into  this  court  to  be  paid  to  them,  the 
sum  of  $93  26,  with  legal  interest  on  $85,  part  thereof,  from  the 
13th  day  of  the  present  month,  until  paid  or  brought  in  ;  together 
with  the  costs  of  this  suit,  to  be  taxed  by  the  register ;  the  same  to 
be  paid  by  the  said  Robinsony  out  of  the  assets  of  his  said  wards 
in  his  hands,  if  any  there  be,  if  not  out  of  his  own  proper  estate 
and  effects.  And  it  is  further  Decreedy  that  the  several  reports  of 
the  auditor,  heretofore  made  in  this  case,  so  far  as  they  accord 
with  this  decree,  be  and  the  same  are  hereby  confirmed ;  and  so 
far  as  they  are  at  variance  with  this  decree,  they  are  hereby  reject- 
ed. And  it  is  further  Decreedy  that  the  said  complainants'  bill 
of  complaint,  as  against  the  defendant  JbAn  Igkharty  be  and  the 
same  is  hereby  dismissed  with  costs,  to  be  taxed  by  the  register. 

Appeal. — See  the  decision  of  the  Court  of  Appeals,  3  QUI  and 
John.  413. 
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UpoB  a  pdition  and  certifieate,  that  a  pefson  is  of  nnaoand  mind,  a  writ  dt  hmaiieo 
MfMnM^y  may  be  granted — a  committae  appointed  of  the  person  and  estate 
of  the  hinaticy  without  account;  upon  condition  of  maintaining;  him,  returning  an 
iDTentory,  fcc. — a  runaway  slave  belonging  to  a  lunatic  may  be  sold  to  prevent  a 
k>68 — ^where  two  or  more  persons  are  appointed  as  a  joint  committee  of  a  lunatic, 
the  tnist  ceaaes  by  the  death  of  any  one  of  them — a  person,  not  a  resident  of  the 
st^,  sboold  not  be  appointed  committee  of  a  lunatic — on  the  death  of  the  lunatic 
the  court  can  only  deliver  itself  of  the  lunatic's  estate,  without  determining  on 
the  dauns  of  his  creditors,  Or  next  of  kin. 

JbAia  Mannkig  and  Jlfory  .^fin,  his  wife,  by  their  petition  stated, 
that  Mary  Ann  was  one  of  the  presumptive  heirs  at  law  of  Cwnt' 
Vau  Boarman^  then  a  resident  of  Prince  Greorge's  county,  who  was 
smed  in  fee  simple  of  a  valuable  real  estate  in  Charles  county ; 
and  possessed  of  a  large  personal  estate,  more  than  adequate  tahis 
maintenance ;  that  he  had,  by  the  visitation  of  God,  been  deprived 
of  his  understanding ;  and,  for  several  years  past,  had  not  enjoyed 
any,  or  bat  very  few  lucid  intervals  of  reason.  Whereupon  the 
petitioners  prayed,  that  a  writ  de  lunatico  inquirendo  might  issue  ; 
that  a  committee  might  be  appointed,  &c.  With  this  petition  were 
filed  two  certificatj^,  stating,  that  Cornelius  Boarman  was  believed 
to  be  a  lunatic. 

2SiA  Aprily  1191. — Hanson,  Chancellor. — When  this  petition 
shall  have  been  duly  filed,  issue  a  writ  agreeably  to  its  prayer,  to 
Prince  George's  county. 


The  writ  de  lunatico  inquirendo  was  accordingly  issued ;  and  an 
inquisition  had  and  netumed ;  by  which  it  was  found,  that  Come- 
Uus  Boarman  was  then  a  lunatic  of  an  unsound  mind ;  and  did 
enjoy  lucid  intervals ;  but  not  so  as  that  he  was  capable  of  the 
management  of  himself  and  his  property;  and  that  he  was  seized 
in  fee  simple  of  a  tract  of  two  hundred  acres  of  land  in  Charles 
county,  with  a  number  of  negro  slaves,  and  other  personal  pro- 
perty as  therein  specified,  &c. 

lih  Fdnuaryy  1798. — Hanson,  Chancellor. — Ordered^  that  the 
care,  custody,  and  charge  of  the  person,  and  of  the  estate,  real  and 
personal,  of  Cornelius  Boarman^  a  lunatic,  be  and  it  is  hereby  com- 
mitted unto  John  Manningj  husband  to  Mary  Ann  Mannings  one 
of  the  presumptive  heirs  of  the  said  lunatic ;  and,  that  until  the  fur- 
Uier  order  of  the  Chancellor,  the  said  John  Manning  shall  use  th<i 
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said  estate  as  his  own,  without  rendering  any  account  of  the  profits 
thereof;  (a)  in  consideration  of  his  taking  care  of  the  person  of  the 
lunatic,  and  providing  him  clothing  and  complete  maintenance, 
and  every  necessary  to  bis  comfort  and  subsistence,  according  to 
his  estate  and  condition :  provided,  that  before  the  said  John  Man- 
ning shall  act  as  trustee  aforesaid,  he  shall  file  with  the  register  of 
this  court,  a  bond  to  the  State  of  Maryland,  executed  by  himself, 
and  a  surety  or  sureties,  approved  by  the  Chancellor,  in  the  penalty 
of  JC2000,  conditioned  for  the  faithfiil  performance  of  the  trust 
reposed  in  him  by  this  order,  according  to  the  tenor  thereof;  and 
for  returning  to  this  court  within  six  months  from  the  date  thereof, 
an  inventory  of  the  real  and  personal  estate  of  the  said  lunatic, 
which  shall  come  into  his  hands,  or  be  known  to,  or  discovered  by 
him ;  and  for  delivering  the  same  up,  agreeably  to  the  Chancellor's 
order,  whenever  for  that  purpose  passed.  Ordered  further,  that 
when  the  said  Manning  shall  enter  upon  his  trust,  he  shall  make 
sale  of  the  perishable  articles  of  the  said  personal  estate ;  and  report 
the  same  to  the  Chancellor,  in  order  that  he  may  either  ratify  or 
set  aside  the  same. 


This  trustee  gave  bond  accordingly ;  and  returned  an  inventory  of 
tiie  property  of  the  lunatic,  which  had  come  to  his  hands.  Some 
time  after  which,  he  stated  by  his  petition,  that  negro  JameSy  the 
property  of  the  lunatic,  had  frequently  absconded  from  service,  and 
had  several  times  nearly  effected  his  escape ;  and  by  so  doing  had 
become  of  little  use,  and  was  in  great  danger  of  being  totally 
lost  Whereupon  the  petitioner  prayed,  that  he  might  be  autho- 
rised to  sell  him,  &c. 

1th  JuMy  1805. — Hanson,  Qumcdlor. — Ordered^  that  the  trus- 
tee of  the  said  lunatic,  viz.  the  said  John  Manningy  be  and  is  hereby 
authorised  to  sell  a  certain  negro  belonging  to  the  said  lunatic, - 
called  James;  the  purchaser  of  the  said  slave  paying  immediately 
the  consideration,  or  giving  bond  with  surely  to  tiie  said  trustee  as 
such  for  paying  the  same  with  interest,  within  one  year  from  the 


(a)  The  Chancellor  of  England  cannot  grant  a  lunatic's  estate  without  accoant; 
but  the  Chancellor  there,  may  make  what  allowance  he  pleases  lor  the  maintenance 
of  the  lonatic,  as  supposing  the  estate  to  he  £500  per  annum,  or  £1000,  he  may 
allow  as  great  a  salaiy  as  the  income  of  the  estate  amounts  to ;  so  that,  in  some 
cases,  where  the  income  is  very  narrow,  the  whole  may  he  deemed  little  enough. 
fiheUon  v.  Forteseue  Ahmd,  8  P.  Will.  110;  Lysaght  v.  Royse,  2  Scho.  and  Lef. 
US ;  la  the  natter  of  Fitxgerald,  2  Scho,  and  JaL  486 ;  SbeUbid  on  Lunatics,  818. 
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time  of  sale.  And  the  said  trustee,  as  soon  as  conyeniently,  may 
be  after  the  sale,  shaU  r^tom  to  the  ChanceUor  an  account  of  the 
sale,  in  order  that  the  same  shall  be  ratified  or  otherwise,  as  to  the 
Chancellor  shall  seem  proper.  And  upon  obtaining  the  Chancel* 
lor's  ratification ;  and  on  receipt  of  the  purchase  money,  and  not 
before  the  trustee  shall,  by  a  good  deed,  convey  the  said  slave  to 
the  puichasei'. 

James  Boarmmm  by  his  petitira,  filed  on  the  26th  of  June,  1810, 
stated  diat  the  trustee  Johm  Manning  had  been  then  dead  about 
two  years,  of  which  the  petitioner,  as  one  of  the  relations  of  the 
lunatic,  considered  it  his  duty  to  inform  the  Chancellor,  and  to 
pray,  that  another  trustee  might  be  appointed.  Subjoined  to  this 
petition  was  a  certificate,  by  a  soUcitor  of  the  court,  that  the  peti- 
tioner was  one  of  the  relations  of  the  lunatic  named  in  the  inquisi- 
tion ;  and  that  he  was  a  fit  pecson  to  be  appointed  trustee. 

37IA  June,  1810.— Kihrr^  ChanceUor.— Ordered^  that  the  within 
named  James  Boarmanj  be  appointed  trustee  in  the  place  of  John 
Manning  J  deceased ;  and  that  he  give  bond  in  the  same  sum  as 
was  directed  as  to  Mannings  and  have  the  same  powers. 


Mary  «^nfi  Manning  and  IgnaHui  Manmngj  by  their  petition^ 
on  oath,  filed  on  the  20th  of  July,  1810,  stated  that  the  trustee 
John  Manningy  had  died  some  time  in  January,  1809 ;  but,  under 
an  impression,  that  Mary  Ann  had  been  appointed  a  trustee  jointly 
with  him,  she  had  ever  since  continued  to  act  as  such,  until  she 
had  learnt,  that  Jasnes  Boarman  had  priyately  filed  his  petition, 
and  caused  himself  to  be  appointed  trustee,  without  imputing  any 
misconduct  to  these  petitioners ;  that  the  lunatic  was  a  nephew  of 
Mary  Ann ;  and  had  long  been  under  her  care,  so  that  she  was 
better  acquainted  with  the  proper  mode  of  treating  him  than  any 
odier  person,  and  had  some  influence  over  him;  that  the  other 
petitioner  was  her  son,  and  lived  on  the  same  tract  of  land,  imme- 
diately adjoining  to  hers,  and  would  render  every  assistance  in  his 
power.  Whereupon,  they  prayed  that  they  might  be  jointly  ap- 
pointed trustees,  &c. 

13iA  JfovembeTj  1810. — Kiltt,  ChanceUor. — A  petition  was 
presented  in  July  last  by  Mary  Ann  Manning  and  Ignatius  Man" 
ningy  to  be  appointed  trustees  for  the  lunatic,  for  whom  the  above 
named  James  Boamuin  had  been  appointed,  which  has  laid  in  the 
office  to  be  decided  on  when  the  said  James  Boarman  should  offei 


93  BOARMAN'8  CASE. 

his  bond ;  but  the  bond  not  having  been  offered  by  him,  and  it 
being  necessary  that  some  effectual  appointment  should  be  made, 
it  is  Ordered f  that  the  appointment  of  James  Boarmany  be,  and  the 
same  is  hereby  revoked,  {b) 

The  appointment  oi  James  Boarman  being  this  day  revoked  for 
the  reasons  therein  mentioned,  it  is  Ordered^  that  the  petitioners 
Mary  Ann  Manning  and  IgrMtius  Manning  be,  and  they  are  hereby 
appointed  trustees  in  his  place ;  and  that  they  give  bond  in  the 
same  sum  as  was  directed  as  to  John.  Manmng,  and  shall  have  the 
same  powers.  The  bond  to  be  filed  before  the  first  of  Januaiy 
next. 


These  trustees  gave  bond  accordingly,  and  took  upon  them* 
selves  the  care  and  management  of  the  lunatic  and  his  estate }  and 
on  the  21st  of  December,  1810,  returned  an  inventory  of  his  pro- 
perty, from  which  it  appeared,  that  in  addition  to  the  other  pro- 
perty therein  described,  they  then  had  in  hand  the  sum  of  £363 
Is.  Od.  After  which,  the  matter  was,  by  motion,  again  brought 
before  the  court. 

21st  December  J  1810.— Kilty,  Caanceflor.— The  order  of  the 
7th  of  February,  1798,  to  remain  in  force  as  to  the  present  trus- 
tees, who  were  appointed  on  the  13th  of  November  last ;  except 
as  to  the  last  part,  until  further  directions  shall  be  given. 


James  Boarman  by  his  petition,  filed  on  the  4th  of  January, 
1815,  stated  that  the  lunatic's  estate  consisted  of  about  two  hun- 
dred acres  of  land  and  upwards,  of  thirty  negroes,  about  sevjenteen 
of  which  were  working  hands ;  that  he  was  satisfied,  from  his  own 
observation,  and  the  best  information  he  could  obtain,  the  product 
of  his  estate  was  far  beyond  the  necessary  expenditure  for  his 
maintenance,  even  should  it  have  been  thus  applied ;  but  that  the 
trustees  have  inhumanly  and  shamefully  neglected  to  furnish  him 
with  the  comforts  of  life,  by  withholding  from  him  such  clothing 
as  was  almost  indispensable  to>  his  existence;  and  also  by  placing 
him  in  a  house  not  fit  for  his  residence ;  and  leaving  him,  unat- 
tended, to  the  great  danger  of  his  personal  safety,  if  not  of  his  life; 
that  the  trustee  Mary  Ann  Manning  was  a  very  old  and  infirm 
woman,  and  entirely  incapable  of  attending  to  the  well  being  of 
the  lunatic.  Whereupon,  the  petitioner  prayed,  that  he,  or  some 
other  suitable  person  might  be  appointed  trustee,  &c. 

(6)  SbeUbrd  on  Lunatics,  188. 
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4lk  January^  1815.-^Kiliy,  CJlanceJtor.— The  register  is  di- 
rected to  file  the  within  petition^  and  to  issae  subpcBnas  to  Mary 
*Snn  Manning  and  Ignatius  Mt^ningy  returnable  to  Fefaruarjr  term 
next ;  at  which  term  a  further  order  will  be  made  for  prpouring 
testimony  and  hearing  the  petition* 

To  this  petition  the  trustee  IgnaHus  Manning  put  in  his  separate 
answer,  on  oath,  in  which  he  positively  denied  the  charge  of 
neglect  and  of  inhuman  or  cruel  treatment  of  the  lunatic ;  and 
iiverred)  that  he  had  been  always  treated  with  all  the  humanity  and 
caie  which  could  be  bestowed ;  and  that  he  had  had  eveiry  comfort 
a  man  in  his  situation  could  haye,  and  had  lired  in  a  house  yery 
near  to,  and  spent  most  of  his  time  in  the  same  house  with  thd 
other  trustee  Mary  Ann  and  her  son  John  H.  Mannings  who  had 
bestowed  great  care  and  attention  upon  him.  Thte  respondent 
adnutted,  that  the  other  trustee,  his  mother,  was  old  ^nd  infirm, 
and  had  not  had  the  management  of  the  trustee*s  estate;  and  this 
lespondent  farther  stated,  that  the  lunatic's  lands  wert  only  tolie- 
laiblj  good ;  that  the  greater  proportion  of  his  negroes  were  young 
and  nnprofitable^  so  that  the  annual  proceeds  of  the  whole  estate 
had  not  been  more  than  sufficient  to  maintain  the  lunatic,  and  rear 
his  negroes ;  and  that  the  increase  of  the  negroes  constituted  the 
chief  or  only  enhancemcfnt  in  the  aggregate  yahie  of  the  estate ; 
that  if  the  negroes  were  to  be  hired  out  and  dispersed,  they  might 
run  away,  and  be  wholly  lost ;  he  therefore  suggested  the  propriety 
of  haying  them  sold,  and  the  proceeds  invested  in  some  public 
funds,  &c. 

After  which  the  trustees,  by  their  petition  stated,  that  the  pro- 
duce of  the  lunatic's  estate  was  scarcely  sufficient  to  maintain  him 
and  his  slaves ;  that  the  situation  of  the  lunatic  was  such  as  to 
make  it  very  difficult  to  take  care  of  him,  unless  he  was  placed  in 
a  hospital ;  and  that  it  would  be  more  to  his  advantage,  that  his 
negroes  should  be  s6ld,^ttd  the  money  vested  in  some  productive 
fund;  and  that  Ijis  lands  should  be  rented. — Whereupon  they 
prayed,  that  they  might  be  authorised  to  sell  the  negroes  and  in- 
vest the  proceeds,  and  to  place  the  lunatic  in  a  hospital,  &c. 

16/A  Marchy  1 816.— Kilty,  CJiawccWor.—^llie "  above  petition 
cannot  be  acted  on  until  the  question  arising  on  that  of  Boarmin^s 
is  decided ;  the  time  for  which  must  depend  on  either  of  the  par- 
tics  applying  for  a  hearing. 

13  V.2 
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After  the  death  of  Mary  Ann  Mamnmg  the  matter  wns  again 
brought  before  the  court  by  motion* 

20/&  J^ovemberj  1820. — Kilty,  ChancMor. — Ordered^  that  John 
H,  Manning  be,  and  be  is  hereby  appointed  co-trustee,  in  the  place 
of  Mary  Ann  Manning  deceased^  with  Ignaiiui  Manning  ;  the  two 
to  give  bond  as  before  directed,  and  the  former  orders  to  remain 
in  force. 


These  trustees  gave  a  joint  bond  accordingly.  And  on  the  9tii 
of  July,  18S4,  Jamei  Boarman^  by  his  .petitioa  stated,  that  the 
estate  of  the  lunatic  was  very  productiyci  and  nioxe  than  sufficient 
to  support  him  in  every  comfort  and  luxury  ^  but  that  the  trustees 
bad  treated  him  with  gr^t  unkindness,  although  he  was  very  mild 
tod  inoffensive  in  his  conduct ;  and  th^  had  kept  him  in  an  out- 
house, which  was  not  sufficient  tp  protect  hip  from  the  weather; 
and  with  not  enough  clothing,  even  of  the  coarsest  kind,  to  shield 
him  from  the  weatl^r,  not  even  enough<  to  cover  his  body  and  con- 
ceal his  nakedness  i  that  the  petitioner  is  one  of  the  next  of  kin 
of  the  lunatic,  in  the  same  degree^  as  the  trustees*  Whereupon 
the  petitioner  jnayed,  that  the  trustees  might  be  ordered  to  retam 
an  inventory  of  the  lunatic's  estate  as  required  by  the  previous 
order  of  the  court ;  to  render  an  account,  and  to  invest  the  sur- 
plus of  the  profits  of  ,the  estate  in  some  fund,  for  the  benefit  of 
those  who  may  be  entitled  after  the  death  of  the  lunstic ;  that  the 
petitioner  or  some  other  suitaUe.  .person  be  appointed  in  place  of 
the  present  trustees ;  and  that  a  sttbpiBna  issue,  &c 

15th  Julyy  I82b. — ^Bland,  Chancellor. — Orderedy  that  the  regis- 
ter issue  subpcenas  to  John  H.  Mannings  and  lgnaiiu$  Mannings  of 
Prince  Geoi^e's  county,  as  prayed,  returnable  to  September  term 
liext ;  when  an  order  may  b^  passed  for  taking  testimony  and  the 
hearing  of  the  petition. 


James  Baarman  by  his  petition,  on  oath,  filed  on  the  11th  of 
April,  1826,  stated,  that  the  trustee  John  H.  Manning  was  dead ; 
that  the  other  trustee,  Ignatius  Mannings  since  the  return  of  the 
last  process  had  removed  o\it  of  the  state ;  and  that  the  estate  of 
the  lunatic  laid  immediately  in  his  vicinity.  Whereupon  he 
prayed,  that  he  might  be  appointed  trustee,  &c. 

ll^A  AprUy  1826. — ^Bland,  Chancellor. — On  considering  the 
petition  of  James  Boarmanj  filed  this  day ;  and  it  appearing  by  the 
return  of  the  sheriff  on  the  snbpcenas  issued  in  pursuance  of  the 
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ofder  of  the  l&th  day  of  Jaly  last,  thai;  J^hn  H.  Mannings  dne  of 
the  trustees,  is  dead;  that  Ignaiim  Manningj  the  other  trustee, 
now  resides  out  of  the  state,  (c)  and  that  the  grant  or  appointment 
made  by  the  ord^s  of  the  13th  of  November,  1810,  a^d  of  the 
SOth  of  Noyember,  182Q,  were  joint,  a  mere  authority  without 
any  interest,  which  determined  by  the  death  of  one  of  the  trustees. 
(i)  It  is  Aerefbre  Ordered^  that  the  appointment  of  the  said  Ig- 
uaOus  Manning  as  trustee  of  the  said  lunatic,  be  and-  the  same  is 
hereby  annulled. 

And  it  is  further  Ordered j  that  the  care,  custody,  and  charge  of 
the  person  and  of  the  estate,  real  and  pergonal,  of  the  said  Come" 
Ou  Boarwumy  a  lunatic,  be  and  they  aie  hereby  committed  unto 
Jmue  Boarmany  of  Charles  county,  one  of  the  next  of  kin  of  the 
said  hmatic :  provided,  that  before  the  said  James  Boatman  diall  act 
as  trustee  as  aforesaid,  he  shall  file  with  the  register  a  bond  to  the 
state,  executed  by  himself,  and  a  surety  or  sureties,  to  be  ap- 
prared  by  &e  CSiancellor,  in  {he  penalty  of  ten  ftousand  dollars, 
conditioned  for  the  feithfiil  performance  of  the  trust  reposed  in  him 
by  this  order;  and  for  i^eturning  to  this  tonxty  within  six  months 
fiom  the  date  thereof,  an  inventoiy  of  the  real  and  personal  estate 
of  the  said  lunatic  which  shall  come  to  his  hands,  et  be  known  to, 
or  discovered  by  him ;  and  for  deGverihg  the  same  up  agreeably 
to  the  Chancellor's  'order ;  and  to  account  for  the  proceeds  of  the 
same  to  tiie  lunatic's  use,  and  in  such  manner  as  the  Chancellor 
shall  direct  by  any  future  order. 


He  trustee  Boarman  gave  bond  accordingly;  Soon  after  which, 
^naims  Manning  by  his  petition,  on  oath,  stated,  that  he  had 
resided  within  the  District  of  Columbia  ever  since  the  year  1817, 
which  fact  was  well  known  to  the  Chancellor  when  he  passed  the 
Older  of  the  20th  of  November,  1820 ;  that  the  Junatic  then  occu- 
pied die  same  house  in  which  he  had  resided  for  the  last  thirty 
years,  and  which  was  then  eveiy  way  good,  sufficient  and  suitable 
for  him;  that  be  was  taken  great  care  of  by  the  petitioner's  bro* 
flier,  to  whom  he  was  attached ;  that  the  conduct  of  die  petitioner, 
in  relation  to  the  lunatic  and  his  estate,  had  been  in  aU  respects 
&ir  and  upright;  that  having  been  aiithorized  by  the  previous 
orders  of  tiiis  couit  to  use  the  lunatic's  estate  as  his  own,  the 


(e)  ^jMtrU  Ord,  4  Cond.  Chalk.  Rep.  44— (<{)  Ex  parte  Lyne,  Cas.  Femp.  Tal- 
bot 14S— &  jMTte  Clarke,  4  C«iul.  Chan.  Rep.  879. 


96  BOARMAN'B  CASE. 

order  of  the  11th  of  April  last  operated  oppressiyely  upon  hinny 
inasmuch  as  he  had  commenced  and  was  then  canying  on  a  crop 
with  the  negroes ;  that  James  Boarman  was  a  man  of  bad  charac^ 
t^r ;  and,  his  sureties,  although  respectable  men,  were  not  suffix 
cient  for  the  purpose.  Whereupon  this  petioner  prayed  that  the 
order  of  the  11th  of  April  last  might  be  rescinded,  &c. 

38th  Jmey  1826,-*-*Bland,  Chancellor. — Ordered^  that  the  mat- 
ter of  the  said  petition  be  taken  up,  considered  and  decided  upon, 
and  the  order  of  tke  11th  of  April  last,  be  rescinded,'  on  the  26th 
day  of  July  next,  unless  good  cause  tq  the  contrary  be  then  shewn : 
Provided,  that  a  copy  of  this  order,  together  with  a  copy  of  the 
said  petition,  be  served  on  the  said  James  Boarman  on  or  before 
^e  12th  day  of  July  next.  And  it  is  further  Ordered^  that  the 
order  of  the  11th  of  April  last  b^)  and  the  same  is  hereby  sus-^ 
pended  until  further  ordeh 


.  Jameu  Boarman  put  in  his  answer,  on  oath,,  in.  which  he  again 
urged,  that  the  trustee  IgKkoiias  Mannings  was  a  non  resident,  with* 
put  denying,  that  the  feet  had  been  made  known  to  the  Chancellor 
when  the  appointment  was  made^  as  was  alleged ;  that  this  respon* 
d0nt's  character  was  good ;  that  the  trustee  Ignatius  Manning 
had  neglected  his  duty,  Ju:.  Whereupon  this  respondent  prayed, 
that  the  order  of  the  38th  of  June  last,  might  be  revoked ;  that  the 
trustee  Ignatwks  Manning  might  be  ordered  to  render  an  apcount,  &c 

After  which,  James  Boarman^  by  his  petition,  stated,  that  the 
lunatic  Cornelius  Bocarman  was  dead ;  and  that  he  had  obtained 
letters  of  administration  upon  his  estate.  Whereupon  he  prayed, 
that  the  trustee  Ignatius  Manning  might  be  ordered  to  render  a 
full  account;  and  that  the  petitioner  might  have  such  other  relief 
as  was  suited  to  the  nature  of  his  case. 

6th  February  J  1829.-^Bland,  Chancellor. -^Ordered^  that  the 
said  Ignatius  Manning  render  a  fi»ll.  and  true  account,  on  oath,  of 
all  his  proceedings  as  trustee  of  the  late  Cornel^  Boarman^  as 
prayed,  on  the  12th  day  of  March  next,  or  show  good  cause  to  the 
contrary :  provided,  that  a  copy  of  this  order,  together  vdth  a  copy 
of  the  said  petition,  be  served  on  the  said  Manning  on  or  before 
the  second  day  of  M^ch  next. 

This  order  not  having  been  served  in  time,  it  was,  on  motion, 
renewed,  the  time  of  service  enlarged,  and  the  first  of  June  then 
next  appointed  as  the  day  to  show  cause* 
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The  trustee  fgnatius  Mammg  put  in  his  answer  on  oath,  as 
required,  in  which  he  stated,  that  he  had  delivered  oyer  to  the  ad- 
ministrator of  the  late  lunatic,  all  his  personal  estate,  except  the 
one-third  part  of  the  sum  of  J&353  75.  Od.  which  could  be  deducted 
Irom  tbe  proportionate  part  of  the  said  lunatic's  estate,  due  to  this 
respondent  as  one  of  his  heirs,  &c. 

After  which,  the  administrator  Boarmany  by  hi3  petition  stated, 
that  the  personal  estate  of  his  intestate  had  been  sold  under  an 
order  of  the  Orphans'  Court ;  that  ^gfno/iutf  Manning  had  purchased 
to  a  large  amount  at  that  sale ;  and  that  no  distribution  could  be 
made  of  the  intestate's  estate  but  by  his  administrator.  Where^ 
upon  he  prayed,  that  the  trustee  Ignatius  Manning  might  be  ordered 
to  pay,  or  bring  into  court  the  sum  of  JC363  ?«•  Od.  for  which  he 
had  admitted  himself  to  be  accountable,  &c. 

IbthJunSj  1829. — ^Bland,  Chancellor, — Ordered,  that  the  said 

I^gnaiku  Manning  forthwith  pay  unto  the  petitioner  Jamas  Boar- 

snan,  as  the  administrator  of  CameUus  Boarman^  or  bring  into  this 

conrt  the  sum  of  .£353  Is.  Od.  together  with  legal  interest  tberecm, 

from  the  first  day  of  the  present  month ;  the  said  Ignatius  having 

then  feiiled  fully  to  account,  or  show  good  cause  as  directed  by  the 

order  of  the  6th  of  February  last. 

• 
This  order  having  been  served,  and  not  having  been  complied 

with,  on  application,  an  attachment  was  ordered.  After  which, 
the  trustee  Manning  by  his  petition  stated,  that  the  sum  of  JC353 
7f .  OdL  had  come  to  tbe  hands  of  his  father,  who  was  the  first  trus- 
tee, and  on  his  death  it  had  been,  by  bis  direction,  and  with 
consent,  distributed  an^ong  his  three  sons,  as  the  next  of  kin  of  the 
lunatic,  who  would  be  entitled  to  it  after  his  death ;  so  that  no 
more  than  one-third  part  of  that  amount  had  ever,  actually,  come 
to  the  hands  of  this  trustee ;  that  he  had  consented  to  this  arrange- 
ment; and  now  deemed  it  admissible,  because  he  and  his  brothers, 
among  whom  it  had  been  divided,  were,  as  the  lunatic's  next  of 
Idn,  entitled  to  a  distributive  share  of  his  estate,  much  larger  in 
amount  than  the  sum  of  money  thus  returned.  Whereupon  the 
petitioner  prayed,  ihat  the  amount  might  be  discounted  from  the 
distributive  shares  of  the  intestate's  estate,  to  which  they  were  enti** 
tied,  or  that  aD  further  proceedings  in  this  court  might  be  suspen- 
ded until  a  settlement  could  be  had  with  the  Orphans'  Court,  &c. 
Isl  Augustj  1829.— Bland,  OwnceUor. — The  petition  of  Igna- 
tius Manning  having  been  submitted,  the  proceedings  were  read 
and  considered. 
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It  is  perfectly  clear,  from  tiie  proceedings^  tiiat  Ignaliui  Man' 
mng  is  chargeable  with  the  sum  of  J£363  7f .  OcL  which  he  has,  <x 
ought  to  have  in  his  hands,  as  a  part  of  the  late  lunatic's  estate. 
On  the  death  of  the  lunatic,  the  jurisdiction  of  the  ChanceUor  over 
his  estate  immediately  ceased  for  every  purpose  whateyer ;  except 
that  of  calling  the  trustee  to  account,  and  directing  him  to  hand 
over  all  the  property  of  the  deceased  lunatic  to  his  legal  representa- 
tives ;  so  that  this  court  might,  without  delay,  completely  deliver 
itself  of  the  whole  subject  of  which  it  had  taken  charge,  (e) 

But  if  this  court  were  to  continue  its  authority  over  &e  estate  of 
the  deceased  lunatic,  for  the  purpose  of  ascertaining  the  proper 
discount  to  which  the  trustee  was  entitled,  as  next  of  kin,  or  credi- 
tor other  than  as  trustee,  thei^  would  be  scarcely  a  single  instance 
in  which,  upon  the  death  of  a  lunatic,  who  had' been  under  tlie  care 
of  this  court,  that  the  administration  and  distributipfi  of  his  e^te 
would  not  be  thrown  upon  this  court,  instead  of  the  Orphans 
Court,  which  has  been,  in  so  especial  a  manner  and  in  general, 
clothed  with  jurisdiction  in  aO  matters  idative  to  the  administm- 
tioD  and  distribution  of  deceased  persons'  estates ;  since  it  must 
very  often  happen,  liiat  a  trustee  may  have  such  a  claim  as  diis 
upon  the  estate  of  the  deceased.  Such  a  course  of  proceeding,  as 
a  continuation  of  the  jurisdiction  in  lunacy,  cannot  be  allowed. 
But  there  inay  be  circumstances  in  which  a  bill  may  be  filed  by  a 
next  of  kin,  or  a  creditor  of  the  deceased  lunatic  against  his  admi- 
nistrator and  trustee  for  th^  administration  and  distribution  of  his 
estate,  in  which  the  trustee  may  be  ordered  to  account  in  that 
cause ;  and  upon  such  account  may  have  all  just  allowance  made 
to  him.  \f)  Here,  however,  the  matter  is  presented  in  an  entirely 
different  form. 

A  trustee  of  a  lunatic  is  an  agent  of  the  court,  who  must  be  held 
strictly  accountable ;  and  who  must  hold  himself  at  all  times  ready 
to  account,  to  deliver  the  property,  and  to  pay  the  money  in  his 
hands,  as  ordered  by  the  court,  without  the  least  delay. 

Whereupon  it  is  Ordered^  that  the  said  petition  be  and  the  same 
is  hereby  dismissed  with  costs.  * 


After  which,  on  motion  of  Ignatius  Manning  in  proper  person,  the 
attachment  not  having  been  served  upon  him,  the  matter  was  again 
brought  before  the  court. 

(e)  2  RaiT.  Pn.  Chan.  122 ;  Shelfoid  on  Lnnatics,  208 ;  Ex  pmrte  Clarke,  4  Com). 
ChMi.  Rep.  276.    (/)  Wigg  p.  TUer,  2  Dick.  M2 ;  Slielfoitl  on  Loutics.  21S. 
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Btk  Siiffiiiu,  1829.— BLiLim,  Oancelior.— OrArW,  that  the 
R^;ister  be  and  he  n  hereby  directed  to  receiye  from  the  said  ^^- 
iius Manmng^ihe sum  of  je353 Is.  Od.j  vriih  legal  interest  due  there- 
on, and  deposit  tlie  same  in  the  Farmer's  Bank  of  Maiyland  in  the 
nsoal  manner,  subject  to  the  farther  order  of  this  court ;  that  sum 
i¥ith  iaterest  being  the  amount  ordered  to  be  paid,  or  brought  into 
court  by  the  said  Manning  by  the  order  of  the  15th  day  of  June 
last;  and  the  register  is  fiuiher  directed,  on  receipt  of  the  saifl  sum 
of  money,  to  give  the  said  Manuring  a  receipt  in  Ml  for  the  same  in 
discharge  of  the  said  order. 


After  which,  on  the  s^ipKcaticMi  of  the  administrator,  James  Boar- 
the  whole  amount,  so  brought  into  court  was  paid  to  him ;  and 
thus  this  court  finally  ddivered  itself  from  all  fiirdier  concern  with 
the  estate  of  the  deceased  lunatic. 


BINNEY'S  CASE. 


Wbes  an  ittachment  is  in  the  aatore  of  nreaiie  proten,  the  Sheriff  may  take  bail  for 
the  iMrty*!  appearance ;  and  on  atetvn  cep<»  the  sheriff  may  be  ordered  to  briag  iu 
the  body;  or.he  mi^  sneupon  the  baUtwnd.  It  Is  the  better  mode,  la  most  cases, 
to  dedde  on  the  oioCion  to  dissolve  the  injonetioD,  before  an  attachment  for  the 
ftieach  of  it  is  disposed  of. 

The  eout  frsiiaenlly  refnses  an  iiyaneiion  where  it  acknowledges  a  right,  when  the 
conduct  of  the  party  complaining  has  led  to  the  state  of  things,  that  occasions  the 
applieaiioik ;  but,  in  most  cases,  to  obtain  an  injunction,  it  is  sufficient,  that  the 
qneriion  ia  impoftant  and  doubtfiil.  In  some  cases  the  injunction  is  granted  by  a 
ipecisl  ovder»  aHuwing  a  motion  to  dissolve,  to  be  heard'  at  an  eady  day.  The 
Baking  of  a  sabstantial  amendment  dissolves  the  iigonction  of  course,  unless 
expnsaly  aayed.  An  answer,  which  purportBi  to  be  the  answer  of  several ;  but  is 
not  sworn  to  by  all  of  them,  may  be  taken  off  the  file ;  or  considered  as  the  answer 
«f  him  only  who  has  swoni  to  it.  A  defendant  may  sufficiently  answer,  by 
adopting  the  answer  of  his  co-defendant-^No  one  is  'a  party  to  the  salt  against 
whom  no  process  Is  prayed^— A  misnomer  may  be  waived,  but  if  relied  on,  it  is  fetal* 

Where  fhe  legal  capacities  of  parties,  as  eharged,  are  different;  such  capacities  must 
be  considend  as  if  they  were  different  pefions.^A  corporation  can  only  be  eaHed 
on  to  answer  by  its  proper  nanw.— AU  coiporationB  an  subject  to  a  visitatorial 
power;  or  to  some  legal  controld-*In  general,  a  eoipontk>n  may  alien  all,  or  niy 
of  its  proyetiy  at  pleasure. 

A  natural  miU-aite  described^~It  is  not  illegal  to  erect  a  new  mill  near  to,  and  in 
rivalship  of  an  old  onow — ^The  power  conferred  on  the  Potomac  Company  in  legaid 
to  miQs  conaidered«^The  nature  and  appttcatian  of  a  presumption  of  right  as  to 
certain  mill-sites. 

The  Potomac  river  belongs  entirely  to  BCaiyland— above  tide,  it  Was  not  originally 
dsemedansvigaUeriver;  but  has  beea  made  so,  in  a  quaSicd  auuMMr,  bylaw* 
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A  grant  of  the  power  of  enmad  dotMwi  ii  onto  which  most  bo  eonstraed  itricflj ; 
it  ctnnot  be  ezexcised  for  any  but  a.pabliC|  purpose ;  and,  in  general,  doea  .not 
admit  of  any  repetition.  The  jarifdiction  of  this  court  in  regard  to  penona  or 
things  not  within  the  state ;  and  the  uncontrolled  concurrent  jurisdiction  of  the 
judiciary  of  this  state,  "with  that  of  the  neighbouring  states,  in  some  p|ecalfar 
cases.— The  estate  in  a  canal,  being  in  its  nature,  fixed  realty ;  though  declared  to 
be  personalty,  must,  nevertheless,  be  governed  by  the  law  of  the  state  in  which  the 
canal  is.— The  termination  of  a  canal  at  the  tide  in  a  certain  district,  must  meen  at 
a  convenient  port  in  that  district— The  usige  as  to  the  termination  of  canals. 
The  difference  between  rtver  and  carnal  navigation. 

No  parol  proof,  nor  any  part  of  the  proceedings  of  either  branch  of  the  legi^laftniey 
can  be  admitted  to  explain  the  language  of  an  act  of  Assembly  \  except  as  to  pri- 
vate acts,  in  which  there  may  be  a  latent  ambiguity. 

On  the  22d  of  Jane,  1829,  Anun  Einney,  of  BostoD,  in  Massa- 
chusetts, filed  this  bill  against  Tkt  President  ^aul  DirecUrt  of  the 
Giesapeake  and  Ohio  Canal  Company  and  baac  McCord^  pntjing 
for  an  injunction  to  prohibit  the  doing  of  certain  acts,  which,  he 
alleged,  would  be  greatly  and  irreparably  injurious  to  his  rights  and 
property — and,  on  the  saitie  day,  an  injunction  was  granted  as 
prayed;  with  leave  to  the  defendants  to  move  for  its  dissolution,  at 
any  time  after  filing  their  answers ;  on  giving  to  the  plaintiff,  or  his 
solicitor,  ten  days  notice  thereof.  Upon  which  an  injunction  was 
issued  accordingly. 

On  the  15th  of  July,  1^9,  the  plaintST  filed  his  petition,  m 
which  he  stated,  that  the  injunction  after  havbg  been  served^  had 
been  disobeyed  by  the  defendants — whereupon  he  pirayed  an  attach- 
ment, upon  which,  on  the  same  day,  writs  of  attachment  were 
ordered,  and  issued  returnable  forthwith.  On  the  2Ist  of  the  same 
month,  the  defendant  McCord  and  John  Marlineau  were  brought 
before  the  court  under  the  attachment ;  when  on  recurring  ta  die 
petition,  and  its  exhibits,  it  appeared,  that  there  was,  in  fact,  no 
allegation  of  Jlfar/tnfau'^  having  violated  the  injunction;  nor  any 
prayer  for  an  attachment  against  him-upon  which  it  was  moved, 
that  he  might  be  immediately  discjiarged — and  he  was  disdiarged 
accordingly ;  and  tlie  attachment  quashed,  as  to  him,  with  costs — 
the  court  being  then  particularly  engaged,  it  was  agreed,  that  the 
matter  of  the  attachment  against  McCord  should  lay  over,  with  an 
understanding,  thai  he  should  be  permitted  to  go  at  large  until  called 
for;   but  not  to  be  considered  as  discharged  from  the  process. 

After  which,  some  of  the  defendants  filed  their  answers ;  and 
gave  notice  of  a  motion  to  dissolve  the  injunction ;  which  motion 
was  accordingly  called  up  as  being  ready  for  hearing  on  the  8th  of 
August,  1829 ;  and  the  plaintiff's  solicitor  admitted  notice — but 
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ihe  defendant  McCord  claimed  the  privilege  of  having  the  attach- 
meat  agaiost  him  first  disposed  of;  on  the  ground  of  the  preference 
always  allowed  to  cases,  where  a  person  is  brought  before  the  court 
in  custody  on  a  charge  of  contempt. 

Sih  AugiLsty  1829,  Bland,  Chancellor. — It  is  certain,  that  in 
all  cases  where  an  attachment  from  this  court  is  in  the  nature  of 
mesne  process;  or  where,  as  in  this  instance,  it  has  been  issued, 
upon  an  exparte  affidavit,  for  a  contempt,  of  which  the  party  may 
clear  himself  by  answering  interrogatories,  or  shewing  cause,  the 
sheriff  may  take  bail  for  the  party's  appearance ;  and  altliough  the 
sheriff  is  not  bound  to  take  bail,  yet  if  he  does  do  so,  he  may  sue 
and  recover  upon  the  bail  bond,  in  case  the  party  should  fail  to 
appear,  {a)  Upon. a  return  of  cepi  corpugy  the  course  in  England, 
now  is,  to  send  a  messenger  to  bring  him  before  the  court;  {b)  but 
here,  as  formerly  in  England,  and  as  in  cases  at  common  law,  the 
sheriff  may  be  ordered  to  bring  in  the  body,  (c)    In  this  instance, 

(«>  AnoDymouB  Gilb.  Eq.  Rep.  84;  Danby  v.  Lawson,  Free.  Chan.  110 ;  Anony- 
BBODS  IVec.  Cbao.  881 ;  A«on.  2  Atk.  607 ;  Studd  v.  Acton,  1 H.  Blac.  468 ;  Morria  v. 
Hay«rani»  1  Com.  Law  Rep,  466<;  Hurd  o.  Partington,  1  Exch.  Rep.  868;  Com.  Dig. 
tit.  Bail,  F.  8. — (b)  Anonymoua  Pra.  Chan,  881 ;  Anon.  2  Atk.  607. — (c)  Rex.  o. 
Dawa,  2^8^.  606;  Foram  Rom.  70,  82, 1786,  cb.  72.  a.  23;  Cowell  v.  Seybrey,  1 
Bhnd,  18,  note ;  Bryaon  o.  Petty,  1  Bland,  182. 

Lbk  v.  3wextmak,  1718. — Ordered^  that  an  attachment  of  contempt  iaaue  against 
tbe  sheriff  for  not  returning  his  writs  of  attachment  against  the  defendant. — CAon- 
crry  Proceedings,  lib,  P.  L.fol,  11. 

BiASKN  V.  FoRSs,  1718. — Ordered,  thut  attachment  of  contempt  issue  againat 
tbe  sheriff  for  not  having  the  defendant's  body  in  court  according  to  the  return  of 
the  writ. — Chancery  ProceedingSy  lib.  P.  £.  fiL  12. 

Waixacc  V,  BoTXLXB.  This  was  a  bill  filed  on  the  0th  of  August,  1797,  to  fore- 
doee  a  mortgage  of  real  and  personal  estate. 

May,  1789. — Haksoit,  Chancellor. — Ordered,  that  the  sheriff  of  Prince  George's 
county  bring  into  court  the  body  of  the  defendant  on  the  twenty-third  day  of  May 
instant,  be  being  by  the  said  sheriff  returned  *attached,'  to  answer  in  this  case. 

The  defendant  having  failed  to  answer,  and  not  having  beea  brought  into  court, 
the  caae  was  again  brought  before  the  court. 

]8tfc  My,  1796,  Hanson,  Chancellor. ^Tbe  sheriff  of  Prince  Geoi^'s  county 
baving  fidled  to  bring  into  court;  the  body  of  the  defendant,  agreeably  to  the  tenor  of 
file  order  ibrthat  purpose  passed,  during  the  present  term,  and  regularly  aerved  upon 
him.  It  is  thereupon  adjvdged  and  ordered,  that  Notly  Maddox,  the  aheriff  afore- 
said, be  and  he  is  hereby,  on  motion  of  tbe  complainant,  amerced  the  sum  of  twenty 
pounds  cuirent  mooey ;  unless  he^tpall  bring  into  court  the  body  of  the  said  defendant 
on  the  first  day  of  next  October  term  \  provided  that  a  copy  of  this  order  be  served  on 
the  said  sheriff  any  time  before  the  first  day  of  September  next. 

After  which,  the  defendant  answered,  and  a  decree  was  passed  by  consent  for  a 
Mle  ^  the  persoBsJ  estate  only,  8ce.  • 

14  ▼.2 
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116  baO  having  been  taken,  tbe  party  is  before  the  court  in  cnstodj , 
and,  therefore,  to  obtain  a  discharge  from  confinement,  has  a  right 
to  have  his  case  heard  before  any  other  matter  now  ready  to  be 
presented  to  the  court. 

But  considering  this  attachment  as  being,  in  reality,  nothing 
more  than  an  auxiliary  to  the  injunction,  the  judgment  upon  it 
may  be  much  better  adapted  to  its  chief  purpose  after,  than  before 
the  court  has  determined,  whether  the  injunction  shall  be  continued 
or  not ;  since  it  is  obvious,  that  if  the  injunction  should  be  dis* 
solved,  nothing  will  be  left,  under  the  attachment,  but  the  bare 
contempt;  whereas,  if  the  injunction  should  be  continued  the 
court  may  order  the  party  to  remove  any  injurious  work  he  may 
have  erected,  after  the  service  of  the  injunction,  as  a  part  of  the 
punishment,  under  the  attachment. 

Upon  which  the  solicitors  of  the  plaintiff,  at  once,  waved  all 
claim  to  have  the  attachment  enforced,  in  any  other  respect,  than 
as  an  aid  of  the  injunction ;  and  consented,  that  the  two  subjects 
should  be  considered  together;  and  that  the  attachment  should 
abide  the  fate  of  the  injunction.  With  this  understanding  the 
case  proceeded  upon  the  motion  to  dissolve  the  injimction ;  and 
the  bill  and  answers  were  read  and  explained. 

Watt*8  aredUoTiv,  Campbell,  tnuUi.-^ih  July,  1808,  Kiltt,  ChaneeUor,—On 
BotioD  of  the  coansel  of  Winand»  in  wkoM  behalf  tiie  order  of  which  the  within  if 
«  copy  was  made ;  and  it  appearing  by  the  affidaTit,  that  tiie  said  order  was  served, 
which  was  not  obeyed.  It  is  orderedt  that  the  sheriff  of  Charles  coan^  be  amerced 
in  the  sum  of  jC75|;  and  the  Anther  sum  of  jSlO,  for  a  fine  for  the  contempt  and 
costs ;  unless  he  shall  bring  into  this  court  the  body  of  J.  CampbeU,  trustee  for  the 
sale  of  the  real  estate  of  £.  Watts,  deceased^  being  the  same  person  mentioned  in  the 
order,  of  which  the  within  la  a  copy»  on  some  day  during  the  sitting  of  the  court,  at 
September  term  next    . 

After  whicb^  on  motion  of  the  counsel  for  J.  Winaiid*  this  matter  was  again 
brought  before  the  court 

Ttih  Odobtr,  1808.— EiLTT,  Chaneellor.i^0rdend9  that  the  amercement  in  the 
order  of  July  8th,  1808,  be  no  longer  continued;  but  be  and  the  same  is  hereby 
adjudged  to  be  finall;  the  said  sheriff  T.  A.  Davis  not  having  brought  into  court  the 
body  of  J.  Campbell  therein  mentioned,  according  to  the  tenor  of  the  said  orders 
and  it  is  forther  ordend,  that  the  said  sheriff  T.  A.  Davis  pay  to  the  said  J.  Winand, 
on  or  before  the  15th  of  November  next  the  said  amercement  being  £76  and  costs ; 
and  do  also  pay  the  fine  for  contempt  being  £  10. 

An  affidavit  of  the  service  of  this  order  was  made  on  the  26th  November,  1808; 
and  WInand  by  his  petition  filed  on  the  id  December,  1808,  prayed  for  aca  so. 

2d  Deumbiry  1808.— Ktltt,  CKancsttor.— Let  a  co.«i.  issue  as  prayed  to  the  coro- 
ner of  Charles  county,  returnable  to  the  first  day  of  the  ensuing  term. 
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8t&  Jh^tui^  1839. — B1.AND,  0imceUar. — It  appears,  and  is  now 
admitted,  that  the  body  politic,  called  ^  The  CSiesaptakt  and  Ohio 
Canal  Company y  has  hot  been  made  a  party  to  this  suit ;  and 
therefore,  it  will  be  proper,  at  once,  to  declare,  that  on  that  ground 
alone,  this  injunction  must  be  dijssolyed,  and  the  attachment 
quashed.  Bat  as  the  solicitors  of  the  parties  have  come  prepared 
to  discuss  this  motion  upon  its  merits,  it  may  be  better  for  all  con- 
cerned, that  the  argument  should  proceed  as  if  there  were  no  errors 
in  the  pleadings ;  or  as  if  the  facts,  now  disclosed,  were  presented 
in  such  a  form  as  the  parties  were  willing  to  abide  by ;  only  so  far 
noticing  the  present  defects  in  the  pleadings  as  to  enable  the  court 
to  say  to  what  extent  they  require  amendment.  Because  if  the 
plaintiff  stops  here  with  a  mere  order  that  the  injunction  be  dis- 
solved ;  and  immediately  asks  for  an  amendment  of  his  bill,  the 
Chancellor  will  expect  a  full  and  frank  discloure  of  all  the  factis  of 
the  case,  as  now  developed  by  these  erroneous  proceedings,  and 
will  use  his  discretion  in  granting  or  withholding  a  new  injunction 
accordiAgly. 


The  solicitors  of  the  parties  entirely  approved  of  these  sugges* 
tions,  and  the  argument  of  the  case  proceeded  accordingly. 

22d  SeptenJber^  1829.— Blahd,  ChancMor.—ThA  motion  for 
the  dissolution  of  the  injunction  heretofore  granted,  standing  ready 
for  hearing,  and  the  solicitors  of  the  parties  having  been  fully 
heard,  the  proceedings  were  read  and  considered. 

A  writ  of  injunction  is  one  of  the  strong  arms  of  the  Court  of 
Chancery,  which  is  seldom  put  forth,  in  any  case  of  magnitude, 
without  being  most  sensibly  felt.  This  great  conservative  power, 
in  some  form  or  other,  seems  to  be  an  essential  part  of  our  code. 
If  there  were  no  means  of  instantly  arresting  any  one,  who  should 
be  seen  moving  with  a  most  wicked  speed  to  the  perpetration  of 
an  irreparable  depredation  upon  the  property  of  another,  our  laws 
would  be  materially  defective.  And  yet,  on  the  other  hand,  if, 
upon  any  light  pretext,  the  movements  of  a  citizen  might  be  sud- 
denly checked,  or  any  large  and  costly  concern  might  be  at  once 
brought  \o  a  stand,  and  its  operations  restrained,  for  any  length 
of  time,  positive  ruin  might  be  produced  by  the  very  means  in- 
tended for  preservation  and  protection.  Therefore,  on  a  bill  for 
an  injunction,  or  a  Tie  exeatj  though  the  court  will  act  with  a 
promptness  almost  amounting  to  surprise,  care  must  be  taken,  that 
the  application  be  made  as  promptly  as  possible.     If  the  object 
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be  to  stop  the  erection,  or  further  operation  of  a  large  and  costly 
work,  it  should  appear,  that  the  application  has  been  made  as 
soon  as  the  party  became  apprised  of  his  rights,  and  the  extent  of 
the  injury  with  which  they  were  threatened ;  or,  at  least,  it  must 
not  appear,  from  the  bill  itself,  that  there  had  been  any  express  or 
tacit  admission  or  acquiescence  not  properly  accounted  for.  (d) 
A  court  of  equity  frequently  refuses  an  injunction  where  it  ac- 
knowledges a  rights  when  the  conduct  of  the  party  complaining 
has  led  to  the  state  of  things,  that  occasions  the  application;  (e) 
or,  in  other  words,  it  grants  or  refuses  an  injunction,  in  many 
cases,  not  upon  the  ground  of  the  right  possessed  by  the  parties ; 
but  upon  the  ground  of  their  conduct,  and  dealing  before  they 
applied  to  the  court  for  an  injunction  to  preserve  and  protect  that 

right.  (/) 

If  the  equity  of  the  biH  be  of  a  very  dubious  character;  or  if  it 
appears,  from  the  magnitude,  nature,  and  exigency  of  the  case, 
that  the  defendant  should  have  an  early  opportunity  of  relieving 
himself  from  the  restriction,  be  is  always,  as  in  this  instance, 
apprised  of  it,  by  an  order,  sent  with  the  writ,  allowing  a  motion 
to  dissolve  to  be  heard  with  or  without  answer ;  or  on  some  short 
notice  after  filing  the  answer,  {g)  The  only  mode,  now  in. use,  of 
obtaining  an  injunction  is  by  a  bill ;  which  ^ould  state  a  case  of 
a  plain  right,  which  is  in  probable  danger  of  being  irreparably 
injured,  or  altogether  defeated  unless  the  injunction  be  granted  as 
prayed ;  or  in  some  other  more  suitable  form.  The  truth  of  the 
facts  set  forth  in  the  bill  should  be  verified  by  the  affidavit  of  the 
plaintiff;  or,  as  in  this  instance,  by  his  agent,  if  he  be  not  a  resi- 
dent of  the  state ;  or  the  Chancellor  must,  in  some  other  maimer, 
be  induced  to  trust  the  bill  for  the  truth  of  its  statements ;  (A)  or 
an  injunction  may  be  granted,  on  the  equity  admitted  by  the  an- 
swer afler  it  comes  in,  although  the  bill  has  not  been  sworn  to.  (t) 

An  injunction  bill,  and  indeed  every  other  bill,  whatever  may  be 
its  nature,  or  object,  assumes  two  propositions;  first,  that  the 
subject  of  it  is  of  an  equitable  character,  such  as  falls  within  the 
■ 

(d)  Jackson  v.  Petrie,10  Yes.  165;  Birmingham  Canal  Comp.  v.  Lloyd,  18  Yes. 
615;  Crowder  V.  Tinkler,  19  Yea.  622;  The  Mayor  of  Colchester  v.  Lowten,  1  Yes. 
&  B.  246;  Agaro.  The  Regents  Canal  Comp.  Coop.  79;  Mayor  of  King's  Lynn  • 
Pemberton,  1  Swan.  250.— (e)  Riindell  v.  Murray,  4  Cond.  Chan.  Rep.  148. — 
(/)  Wright  V.  Nutt,  1  H.  Blac.  154;  Blakemore  v.  The  Glamofganshira  Canal 
Navigation,  6  Cond.  Chan.  Rep.  651.— (f)  Jones  o.  MagiU,  I  Bland,  182.— (&)  Ano- 
nymous, 1  Yem.  120;  Schermehora  v,  L*Ccpenasse,  2  Dall.  864;  The  State  of 
Georgia  p.  Brailsford,  2  Dall.  405.— (t)  WUson  o.  Wilson,  1  Desau.  224. 
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jurisdiction  of  a  court  of  equity;  and  next,  that  the  parties  to 
vrfaom  the  claim  is  alleged  to  belong,  and  against  whom  the  relief 
is,  if  any,  to  be  granted  are  all  called  by  it  before  the  court.  If 
the  bill  be  substantially  deficient  in  either  of  these  particulars,  it 
may  be  shewn  at  any  time ;  either  as  a  ground  for  dissolving  the 
injunction,  or  at  the  final  hearing ;  when  the  bill  may  be  dismissed 
at  once,  or  be  permitted  to  stand  over  with  leave  to  amend,  and 
make  proper  parties,  if  it  may  be  inferred,  firom  what  then  appears, 
that  there  are  merits  which  may  be  brought  before  the  court.(j) 

This  bill  states  that  the  plaintiff,  ^mos  Binneyj  ^  is  seized  in  his 
own  right,  and  as  truslee  for  others,  of  certain  land,'  to  which  the 
irreparable  injury  complained  of  is  about  to  be  done ;  that  is,  Bm^ 
ney  and  others  complain  of  an  injury  threatened,  or  about  to  be 
done  to  their  property.  But  who  are  those  othersy  or  cestui  que 
trusts  ?  They  are  no  where  named,  or  in  any  manner  made  parties 
to  this  suit;  nor  does  it  appear,  whether  Binney  holds  with  them 
as  joint  tenants,  tenants  in  common,  or,  if  they  hold  in  severalty, 
how  their  respective  parts  are  situated  with  respect  to  each  other, 
and  with  respect  to  the  river.  Yet,  firom  the  nature  of  the  right 
claimed,  and  the  injury  complained  of,  as  we  shall  presently  see,  it 
is  important,  that  aU  this  should  substantially  appear,  to  enable  the 
defendant  to  meet  the  case  with  such  a  defence  as  the  law  may 
entitle  him  to  make,  as  weU  as,  that  the  court  should  be  enabled  to 
give  relief  in  a  manner  commensurate  to  the  rights,  and  suited  to 
the  claims  of  the  plaintifib  respectively,  or  collectively.  The  bill 
distinctly  informs  the  court,  that  there  are  others  who  have  an 
interest  in  the  land  as  weU  as  Binney;  and  yet  it  no  where  names 
them.  They,  therefore,  cannot  have  their  interests  precluded,  or 
bound  by  any  decree,  as  parties  to  this  suit.  There  are  cases  in 
which  a  trustee  may  sue  alone ;  but  it  is  very  clear,  that  this  is  not 
one  of  them ;  and  that,  in  this  instance,  it  is  indispensably  neces- 
sary, that  the  cestui  que  trusts  should  be  named  and  made  parties. 
If  they  refuse  to  join  Binney  as  plaintiffs,  he  may,  to  obtain  the 
separate  relief  to  which  he  is  entitled,  make  them  defendants. 
This  objection  might  have  been  waived ;  and  Binney*s  separate 
claim  to  idief,  so  &i  as  it  could  have  been  shown,  or,  to  a  certain 
extent,  might  have  been  admitted.  But  upon  this  occasion,  the 
defendants  have  specially  relied  on  this  as  one  of  their  objections. 

By  an  act  of  assembly  authority  was  given  to  create,  or  call  into 

^  I  ...  *       I       --I—- I.     ii_  .■  I  i^— ■»— » 

(J)  Penn  v.  L.  Baltimore,  I  Ves.  446 ;  2  Mad.  Cfaaa.  801. 
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active  existence  a  corporation  by  the  name  of  7%€  CheMpeaJu  and 
O/do  Cand  Company^  with  power  to  sue  and  be  sued  by  that 
name.(A:)  But,  from  the  peculiar  nature  of  such  an  artificial  body, 
it  can  be  made  a  party  to  a  suit  in  no  other  manner,  than  by  its 
designated  legal  appellation ;  because  it  can,  in  no  other  way,  be 
noticed  by  a  court  of  justice,  <^  made  known  to  the  law.  Its  name 
is  the  very  being  of  its  constitution ;  ^  the  knot  of  its  combination, 
without  which  it  can  perfoim  none  of  its  corporate  functions.  (/) 
No  body,  whether  natural  or  artificial,  can  be  treated  as  a  party 
defendant  against  whom  no  process  is  prayed.  Merely  naming  a 
person  in  a  bill  as  a  defendant  does  not  make  him  a  party,  unless 
process  is  prayed  against  him,(m)  nor  can  an  injunction  be  granted 
against  any  one  unless  it  be  expressly  asked  for  by  the  bill»(n) 

This  biU  alleges,  and  repeatedly  charges,  that  Hie  Chesapeake 
and  Ohio  Canal  Company,  hare  withheld,  and  are  about  to  injure 
the  rights  of  the  plaintiff.  The  nature  of  the  wrong,  and  the 
means  by  which  it  is  to  be  effected,  are  described ;  and  all  the 
injustice  which  has  been,  or  may  be  so  produced,  is  clearly  and 
expressly  imputed  to  The  Chesapeake  and  Ohio  Canal  Companjij 
as  the  chief  actor,  and  moying  cause  of  all.  Every  one  else  com- 
plaincrd  of  is  distinctly  described  a^  an  officer  or  agent  of  that  co^ 
poration.  The  bill,  however,  prays,  that  an  injunction  may  be 
directed,  not  to  that  corporation,  but  ^  to  the  President  and  DireC' 
tors  of  the  Chesapeake  and  Ohio  Canci  Company  and  Isaac  McCori 
aforesaid,  then:  engineers,  agents,  and  servants,  and  all  otheis 
engaged  by  said  President  and  Directors*^  And  without  asking 
for  any  process,  calling  on  the  corporation,  named  TTu  Chesapeake 
and  Ohio  Canal  Company ^  to  answer,  as  a  defendant;  the  biU, 
after  naming  the  persons  who  were  then  President  and  Directors, 
only  prays  for  a  subpcsna  Ho  the  said  President  and  Directors  and 
Isaac  McCordy  commanding  them  to  appear  and  answer.' 

Hence  it  appears,  that  the  body  politic  itself  has  not  been 


(Jb)  I8S4,  ch.  79^(0  1  BUc.  Com.  476.^(m)  Fawkes  o.  Pratt,  1  P.  WiU.  SOS; 
Windsor  v.  Windsor,  2  Diclf.  707.— (n)  Savoiy  v.  Dyer,  Amb.  70 ;  Davile  v.  PeacocJc, 
Bamar.  27 ;  Jesus  College  p.  Bloom,  8  Atk.  262. 

Brannock  V,  Moll.  1720.— For  the  want  of  a  prayer  in  the  bOl  for  an  injunc- 
tion ;  and  sufficient  bond  not  being  given,  the  injunction  is  dissolved.  Rule  answer 
by  next  term.  Afterwards  the  complainant  by  his  attorney  prays  the  bill  in  this 
cause  may  be  withdrawn,  and  that  the  suit  may  surcease  on  the  said  bill,  which  is 
accordingly  granted  with  costs  to  the  defendant.  On  payment  of  costs,  or  good 
security  given  therefor,  the  new  injunction  brought  is  to  be  proceeded  on.— Okii- 
eny  ProcHdingi,  Ub»  P.  L.fil.  4S9. 


r 
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made  a  party  to  this  suit ;  and  that  no  injunction  has  been  directed 
to  it;  and  consequentJy  no  restriction  has  been,  or  can  be  imposed 
upon  its  conduct ;  nor  can  any  order,  or  decree  which  has  been  or 
can  be  passed  upon  this  bill,  in  any  manner  control,  affect,  or 
bind  it,  or  its  rights,  interests,  or  property.  The  whole  cause  of 
complaint  is  against  the  corporation ;  and  therefore,  it  is  evident, 
that  tiie  relief,  to  be  at  all  effectual ;  whether  by  an  injunction,  or 
in  any  other  shape,  must  be  imposed  upon  and  directed  against 
the  corporation  specially  complained  of,  as  the  cause  of  the  alleged 
wrong.  It  would  be  ftitUe  to  bind  up  the  hands,  and  give  rdief 
against  the  servant  while  the  master  was  left  free.  And  so,  in 
this  instance,,  it  would  be  of  no  service  to  this  plaintiff,  and  insure 
to  him  nothing  of  the  substantial  relief  he  seeks,  by  enjoining  the 
present  officers  and  agents  of  this  body  politic ;  since,  in  doing  so, 
the  court  would  employ  its  powers  against  improper  objects ;  and 
therefore  ineffectually.  For,  if  the  present  officers  and  agents 
were  restrained,  odiers  might  be  instantly  employed,  so  as  iinme* 
diately  to  prosecute  the  alleged  mischievous  work.  And  the  judi- 
cial authority  would  have  gone  forth,  not  to  prevent  wrong,  but  to 
induce  a  corporation  to  change  its  officers  and  agents,  which  would 
be  idle. 

Upon  these  grounds,  and  because  of  this  palpable  defect  in  the 
bm,  the  injunction,  which  issued  in  pursuance  of  its  prayer,  could 
not  be  sustained  in  any  way  wh^atever.  Yet  this  corporation, 
called  }%e  Ousapeake  and  Ohio  Qaud  Company^  might  have 
treated  this  defect  in  the  bill  as  a  mere  misnomer  of  itself;  and  by 
appearing  and  answering  by  its  proper  name,  it  might  have  waived 
all  right  to  take  advantage  of  the  error.(o)  But  it  has  not  done 
so ;  and  its  officers  by  their  answer  expressly  rely  and  insist  upon 
this  objection  to  the  bOl. 

The  plaintiff  might,  it  is  true,  have  asked  and  obtained  leave  to 
amend  his  bill  in  this  particular ;  and  the  injunction  would  not,  as 
of  course,  have  been  dissolved  on  making  any  trivial,  or  unimpor* 
tant  amendment.  But  where  an  amendmant  is  asked  for  the  pur- 
pose of  mtroducing  new  facts,  which  give  a  different  complexion 
to  the  case,  or  make  any  substantial  alteration  in  it ;  or  where  the' 
object  of  the  amendment  is,  as  in  this  instance,  to  bring  before  the 
court  the  principal  mover  of  the  alleged  wrong,  so  as  to  require  a 

(o)  Gilb.  Com.  Plea.  284;  Road  Company  v.  Cratger,  6  H.  fc  J*  124;  Boalay  v. 
TIm  Sofqaehanna  Canal,  21  April,  1829,  post. 
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new  frame  and  direction  to  be  given  to  the  writ  of  injunction  itself; 
there  the  very  prayer  for  such  an  amendment  carries  with  it  a  tacit 
admission,  that  the  basis  of  the  injunction,  which  had  been  pre- 
viously granted,  is  substantially  wrong;  and  therefore,  upon  grant- 
ing the  amendment  the  injunction  is  gone  of  course,  unless  ex- 
pressly saved  by  the  terms  of  the  order  granting  the  amendment.(/») 

This  bill  has,  however,  not  only  omitted  to  bring  before  the 
court,  those  who,  it  appears  from  its  statements,  have  an  interest  in 
the  claims  and  pretensions  set  forth ;  and  also  that  body  who  is 
charged  to  be  the  cause  of  all  the  alleged  injury ;  but  it  has  brought 
before  the  court  certain  persons,  who  in  the  capacities,  in  which 
they  stand  here,  have  not  the  least  interest  in  the  matter  in  contro- 
versy ;  for,  wherethe  legal  capacities  of  parties  are  different,  such  / 
capacities  must  be  considered  as  if  they  were  several  persons,  {q) 

It  is  stated,  that  ^  Charles  F.  Mercer ,  is  the  president  of  the  said 
company,  and  Joseph  Kentj  Andrew  Stewart^  Peter  LenoXy  Fred- 
erick May  J  Walter  Smith,  and  Phineas  Janney  are  the  directors  of 
the  said  company ; '  and  a  writ  of  subpcsna  is  prayed  against  the 
said  president  and  directors ;  so  that,  by  this  description  of  person, 
those  individuals  have  been  called  here,  in  their  natural  capacities,  / 
to  answer  this  bill.     But,  in  those  capacities,  they  have  no  interest  ^ 
in  the  matter,  as  is  manifest,  from  the  very  sum  and  substance  of  \ 
the  .charges ;  and  therefore,  they  ought  not,  as  such,  to  have  been   ' 
made  parties ;  and  if  they  had,  on  that  account,  demurred  to  the   ; 
bill,  their  demurrer  must  have  been  sustained,  (r)     It  appears  that 
Isaac  McCord  has  no  other  concern  with  this  matter  than  as  a  con- 
tractor with,  or  agent  of  The  Chesapeake  and  Ohio  Canal  Company; 
and  yet  a  subpc&na  has  been  expressly  asked  for  against  him  by 
name ;  and  he  has  been  brought  here  as  a  defendant.     Agents  and 
servants  of  the  principal  may  be  served  with  the  injunction  and 
^  made  to  obey  it ;  but  they  should  not  be  made  parties  to  the  suit 
Persons  who  stand  thus  uninterested  in  the  matter  in  controversy 
cannot  be  i^ade  parties  to  the.  suit.     Where  a  person  who  has  no 
interest  in  the  matter  has  been  improperly  associated  with  others 
as  a  defendant,  the  bill  may  be  dismissed  as  to  him,  with  costs ; 

(p)  Bliss  V.  Boscawin,  2  Yes.  &  B.  102;  Eden  Inj.  87 ;  Pratt  v.  Archer,  1  Cond. 
Chan.  Rep.  221 ;  Davis  v.  Davis,  2  Cond.  Chan.  Rep.  626 ;  PoweU  v,  Lassalette,  4 
Cond.  Chan.  Rep.  260.— (g)  Coppin  v.  Coppin,  Select  Ca.  Chan.  80;  S.  C.  2  P. 
Will.  296;  Salmon  v.  The  Hamboroagh  Company,  1  Ca.  Chan.  204;  Melioruccbl  tr. 
Royal  Exch.  Assu.  Comp.  1  Eq.  Ca.  Abr.  8,  p.  8;  Johnson  p.  Mills,  1  Ves.  28S ; 
Watd  V.  Northumberland  Anstr.  477 ;  Rannv.  Hughes  7  T.  R.  860,  n. ;  Lyie  v.  Rod- 
gen,  6  Wheat  407.— (r)  Salmon  v.  The  Hamborougfa  Company,  I  Ca.  Chan.  204. 
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wirtiout  prejudice  to  the  case  as  regards  all  others.  But  it  bap- 
l>ens,  unfeftunately,  in  this  case,  that  if  the  bill  were  to  be  dis- 
missed as  against  these  defendants,  who  have  no  interest  in  tfie 
case,  theie  would  be  no  defendant  in  court,  and  the  whole  suit 
would  be  totally  broken  upw 

Where  there  are  a  plurality  of  defendant^  they  may  join  in  making 
answer  to  the  bill,  or  they  may  answer  separately,  or  they  may 
make  a  joint  and  several  answer  as  best  suits  their  convenience  or 
pleasure.  But,  in  whatever  form  the  response  may  be  couched,  it 
is  essential,  if  not  waived  by  the  plaintiff,  that  each  defendant 
should  swear  to  his  answer ;  and  therefore,  when  an  answer  pur- 
ports to  be  the  answer  of  two  or  more,  and  is  not  sworn  t»  by  all, 
it  may  be  taken  off*  the  file,  or  can  only  be  received  as  the  answer 
of  him  who  has  sworn  to  it.  {s) 

In  this  instance,  it  appears,  that  on  the  2l8t  of  July  last,  nm 
answer  was  filed,  which  purports,  and  is  set  forth  in  the  beginning 
to  be  ^The  separate  answer  of  the  Prtrideni  and  Directars  of  tin 
Chesapeake  and  Ohio  Canal  (hmpanyj^  who,  by  this  description, 
on  reference  to  the  bill,  are  determined  to  be  ^Charles  P.  Mercer j 
ttie  president  of  the  said  company,  and  Jaeph  Kent^  Andrew 
SbtDorf ,  Ptier  LenoXj  Frederick  Majfj  WaUer  Shniik,  and  PAtneos 
Janneifj  the  directors  of  the  said  company.'  But,  of  all  those 
seven  persons  whose  answer  it  purports  to  be,  it  has  been  sworn 
to  by  Charles  F.  Mercer  only.  It  can,  therefore,  be  received,  at 
most,  as  being  no  more  than  his  answer  alone ;  and  ^o  taken,  it 
appears,  that  the  other  six  persons  have  not,  as  yet,  answered  at 
all.  Hence,  according  to  the  general  rule,  this  motion  foi:  a  disso- 
lution could  not  be  sustained  upon  the  answers  of  only  two  of  these 
defoidants ;  unless  it  should  appear,  that  the  defendants  who  had 
not  answered,  had  neither  any  interest  in,  or  material  knowledge 
of  the  matter ;  or  that  their  answers  might  be  dispensed  with  for 
some  special  reason,  {t)  But,  in  this  instance  &e  interest,  and  the 
knowledge  of  those  directors,  it  is  evident,  must  be,  to  the  full,  as 
eztensiTe  as  those  of  Mercer  and  McCord;  and^  consequently,  there 
is  no  reason  why  this  plaintiff  should  not  have  the  benefit  of  afl 
their  answers,  before  he  is  called  upon  to  shew  cause  why  he 


(s)  Harris  o.  James,  3  Bro.  C.  C.  899 ;  Done  v.  Read,  2  Yes.  &  B.  810 ;  Cooke  v. 
WestaB,  1  Mad.  Rep.  2S6;  Ck>pe  o.  Pany,  1  Mad.  Rep.  88;  GriAtlis  v.  Wo«l,  11 
Yea.  S2;  Pieten  v.  Ttwmpson,  Coop.  Bep.  148.— (0  Jones  v.  M^giU,  1  Bland»  177 ; 
Onion  v.  McComas,  apte  88,  note. 
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should  not  be  made  to  part  with  hi»  injuDCtion ;  if  his  bill  were  in 
all  respects  such  as  to  give  him  a  just  claim  to  its  continuance* 

On  the  21st  of  July  last,  Isaac  McCnrd  filed  his  answer,  in 
which,  after  stating  that  he  had  contracted  with  this  company  to 
execute  certain  work;  and  otherwise  very  imperfectly  answering 
the  bill ;  apparently  with  ,a  view  to  make  up  for  the  insufficiency  of 
his  answer,  he  says,  ^he  made  a  contract  with  them  as  stated  in  his 
answer  to  the  petition  of  the  complainant ;  to  which  he  refers,  and 
which  answer  he  prays  may  be  taken  as  a  part  of  this  his.  answer 
to  the  bill  of  complaint.  A  reference  to  the  same  will  render  it 
unnecessary  for  this  defendant  to  give  a  particular  answer  to  the 
charge  in  the  bill.' 

It  is  presumed,  that  this  defendant  meant  by  this  to  refer  to,  and 
invoke  as  a  part  of  his  answer  to  the  bill,  the  answer  which  he  had, 
or  rather  intended  to  have  given  to  the  petition,  praying  for  an  at- 
tachment against  him.  But,  on  referring  to  the  answer  which  he 
actually  made  to  that  petition,  it  appears,  that  it  was  not  sworn  to 
until  the  28th  day  of  the  .same  month ;  nor  filed  until  the  3d  day  of 
August  following.  It  is  therefore  evident,  that,  although  this  mode 
of  making  an  answer  sufficient,  by  referring  to,  and  adopting  an 
answer  of  a  cordefendant,  or  by  splicing  on  to  it  another  answer 
belonging  to  a  different  subject,  may  be  tolerated  to  a  certain 
extent;  (u)  yet  here,  the  dates  of  the  affidavits  and  filing  of  the 
papers  demonstrate,  that  it  has  not,  in  fact,  been  done.  And,  con- 
sequently, this  answer  of  McCord^  taken  without  the  aid  of  like 
matter  invoked,  affords  to  him  and  his  co-defendants  not  the  slight- 
est ground  for  dissolving  this  injunction. 

Having  thus  reviewed  the  pleadings,  I  shall  now  gather  up^the 
facts,  as  stated  in  them,  and  their  respective  exhibits ;  and  inquire, 
whether  they  present  any  equity  which  merits  a  more  decent  garb, 
or  which  ought  to  be  allowed  to  come  again  before  the  court  in  an 
orderly  manner.  And  overlooldng  the  errors  of  the  pleadings,  I 
shall,  in  speaking  of  the  parties,  connder  Amos  BbMMy  as  the 
plaintiff,  and  The  Chesapeake  and  Ohio  Canal  Company  as  the 
defendant 

In  the  bill,  and  its  exhibits,  it  is  alleged,  that  Amos  Binneg  is 
seized  in  his  own  right,  and  as  trustee  for  others,  of  certain  lands 
situated  adjoinmg  to  the  little  falls  of  the  Potomac  river,  partly  in 
Maryland,  and  partly  in  the  District  of  Columbia,  beginning  at  the 


(tt)  Anonymous,  1  P.  WiU.  800 ;  Whitworth  v.  Davia,  1  Vet.  tnd  B,  649 ;  Jones 
V.  MagUl,  1  Bland,  19S;  Lingan  o.  Henderson,  1  Bland,  267. 
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head  of  flie  little  hSiSy  and  extending  down  along  the  river ;  which 
property  is  natuially  poaaessed  of  great  and  peculiar  advantages,  in 
the  ap|riication  of  water  to  mills ;  for  which  purpose  the  plaintiff, 
and  an  others,  owning  lands  so  situated,  have  a  right  to  use  the 
waters  €i  the  river ;  that  the  plaintiff  is  entitled  to  certain  rights  and 
privities,  nnder  the  act  of  1784,  ch.  33,  s.  13,  which  The  ahesa- 
peake  tmd  Mio  Canal  Company  deny,  oppose,  and  prevent  him  from 
being  let  into  the  enjoyment  of;  although  they  have  succeeded  to  the 
rights,  and  have  subjected  themselves  to  the  claims  and  franchises 
which  were  demandable  from  the  body  politic  incorporated  by  that 
kw ;  although  the  canal,  made  under  the  authority  of  the  act  of 
1784,  lias  had  admitted  into  it  a  sufficiency  of  water  both  for  navi- 
gation and  water  works,  as  is  evident,  from  the  quantity  of  waste 
water  now  thrown  off,  in  various  sluices  upon  the  land  of  the  plain- 
tiff; and  although  this  plaintiff  is  able  and  willing,  and  has  offered 
to  agree  to  contribute  to  enlarge  the  canal  for  the  purpose  of  letting 
into  it  an  additional  supply  of  water,  if  it  should  become  necessaiy* 
It  is  further  stated,  that  the  plaintiff  is  a  stockholder  in  The 
Chea^make  and  Ohio  Canal  Company ^  the  President  and  Directors 
of  which  body  politic  have  commenced  and  are  now  engaged  In 
the  woik  of  extending  the  canal,  for  the  making  of  Which  their  act 
of  incoiporation  was  passed,  from  a  point  on  tide  water,  called  the 
old  locks,  two  miles  above  Georgetown,  and  easy  of  access  to  any 
set  vessel  which  cah  reach  Georgetown,  to  the  city  of  Washington 
without  any  legal  authority  whatever;  and  to  avail  themselves  of  a 
power  tfiey  claim  of  disposing  of  waste  water  from  the  canal,  have 
purchased  lands  on  its  illegally  extended  line  below  the  lands  of 
the  plaintiff  with  an  intention  to  erect  water  works ;  or  solely  with 
a  view  to  subserve  local  interests,  and  to  speculate  in  lands,  mill- 
sites,  and  water  privUeges ;  which  illegal  extentidn  of  the  canal, 
and  purchase  of  land  are  designed  to  work  a  fraud  upon  the  inte- 
rests of  the  plaintiff;  first,  by  materially  and  irreparably  injuring,  or 
destroying  the  natural  advantages  peculiarly  incident,  and  belong- 
ing exclusively  to  his  land,  and  constituting  its  chief  value; 
secondly,  by  materially  and  irreparably  injuring  or  destroying  the 
rights  secured  to  him  by  the  act  of  1784,  ch.  33,  s.  13 ;  thirdly,  by 
inetrievably  depreciating  the  value  of  his  mill-sites  by  the  forma* 
tion  of  others,  adjoining  to  them,  along  the  line  of  the  illegally  ex* 
tended  canal ;  and  lastly,  by  expending  the  ftmds  of  the  body  politic, 
indnding  a  portion  of  that  which  belongs  to  this  plaintiff,  as  a 
stockholder,  in  a  way  not  authorised  by  their  act  of  incoiporation. 
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It  is  further  stated,  that  the  plaintiff  is  debttred  ttom  the  use  of 
his  property,  and  threatened  wilh  still  greater  injury  by  7%e  Giesa* 
ppaheand  Ohio  Canal  Company,  who  are  erecting  an  immense  dam, 
abutted  on  his  land,  in  Montgomery  county,  and  extending  entirely 
across  the  river,  and  of  sufiicient  dimensions  to  obstruct  the  wh<de 
of  its  waters  from  their  accustomed  channel,  and  to  divert  them 
entirely  away  from  his  lands ;  and  thus  totally  destroy  the  advanta^ 
ges,  for  mill-sites,  which  they  naturally  possess ;  and  also  to  deprive 
him  of  his  rights  under  the  act  of  1784,  ch.  33,  s.  13,  All  which 
has  been  done,  or  is  about  to  be  done  by  the  defendants,  without  the 
consent  of  the  plaintiff;  without  his  having  been  compensated  for 
his  property;  and  without  its  having  been  valued  and  condemned 
in  any  manner  according  to  law.   . 

In  the  answers  and  their  exhibits,  it  is  alleged,  that  the  body  poli- 
tic, created  by  the  act  of  1784,  ch.  33,  had,  by  virtue  of  their 
powers,  acquired  a  right  to  land  in  Montgomery  county,  at  the  place 
in  question ;  and  had  erected  thereon  a  dam  across  the  river,  which 
is  to  give  place  to  the  one  now  complained  of;  that  the  proposed 
dam  is  neither  to  be  abutted,  nor  erected  on  any  part  of  the  plain* 
tiff's  land ;  that  the  old  canal,  from  the  old  dam  downwards,  was 
lwenty-6ve  feet  wide,  and  two  feet  deep ;  and,  these  defendants, 
having  reserved  to  use  it,  without  any  enlargement,  as  a  feeder  to 
the  new  canal,  deemed  it  necessary,  in  order  to  furnish  a  sufficient 
supply  of  water  to  the  new  canal,  to  raiise  the'  new  dam  four  feet 
higher  than  the  old  one ;  so  as  to  pass  into  that  portion  of  the  old 
canal,  designed  as  a  feeder,  a  depth  of  six  feet  of  water.  And  it 
is  further  alleged,  that  the  proposed  elongation  of  the  new  canal, 
and  the  mode  of  supplying  it  with  water,>  have  been  determined 
upon  with  a  view  to  the  uses  for  which  the  canal  was  specially 
designed ;  and  to  those  reservations,  in  the  acts  incorp<»ating  these 
defendants,  in  favour  of  Maryland,  Virginia,  and  Congress ;  and, 
likewise,  with  a  view  to  such  other  uses  as  were  not  then,  but 
which  might  thereafter  be  allowed  to  be  made  of  the  water  thus 
introduced  into  that  end  of  the  new  canal ;  and  these  defendants 
did,  accordingly,  petition  the  several  legislatures  for  the  privileges, 
denied  to  them  in  their  charter,  of  applying  the  surplus  water  in  the 
canal  to  manufactories ;  and  they  now  claim  the  right  to  sdl  and 
dispose  of  the  waste  water ;  wherever  wastes  shall  be  essential  to 
the  security  of  their  canal;  and  it  is  positively  denied,  that  (be 
whole  of  the  waters  of  the  river,  or  even  one  tenth  part  of  them,  at 
their  most  reduced  summer  volume,  can  be  diverted  by  the  dam, 
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wbick  the  defendants  are  now  erecting,  and  passed  through  the 
feeder  into  their  new  canal. 

And  it  b  further  alleged,  that  the  old  Jocks,  from  which  the  exten- 
sion of  the  canal  complained  of  is  to  be  made,  are  below  the  dam ; 
and  within  the  District  of  Columbia ;  and  consequently,  that  the 
iriiole  of  the  extension  of  the  canal,  charged  to  be  illegal,  is  beyond 
the  jurisdiction  of  this  court;  that  the  proper  termination  of  the 
canal  is  a  qiatter  which,  by  the  act  of  incorporation,  belongs  exdu* 
sivel J  to  these  defendants  alone ;  and  has  been  accordingly  deter- 
mined upon  by  the  company  at  a  full  meeting  of  the  stockholders, 
eonvened  for  that  and  other  purposes ;  and  moreover,  that,  after  it 
had  thus  been  determined  upon,  the  matter  was  brought  before  the 
Circuit  Court  for  the  District  of  Columbia,  and  the  judgment  of 
that  court  pronoonoed  thereon;  which  judgments  of  the  body 
poMc  and  of  the  Circuit  Court  are  final  and  conclusive  upon  the 
matter,  as  against  this  and  all  other  tribunals. 

Bills  of  injunction  are  always  submitted  to  the  chancellor  ex  parte  f 
and  most  commonly  asking  relief  under  some  pressing  emergency) 
which  admits  of  little  or  no  delay.  It  is  not  always  practicable, 
Aus,  to  obtain  a  clear  view  of  the  case  from  the  bill  alone;  the 
haste,  negligence,  or  unskilfulness  with  which  it  has  been  framed 
often  leaves  a  mist  hanging  over  a  part  of  the  case  where  light  is 
most  wanted;  nor  is  it  easy,  in  every  instance,  at  once,  to  look 
through  the  mazes  of  a  complicated  case,  so  as  either  to  appreciate 
the  merits  of  the  plaintiff's  pretensions  at  their  full  worth,  or  to 
detect  their  infirmities,  and  want  of  equitable  support.  Under 
such  cirenmstances,  if  there  appears  to  be  strong  and  plausible 
reason  to  believe,  that  the  plaintiff  has  a  just  claim  to  relief,  I  have 
always  deemed  it  best  to  grant  the  injunction,  because  for  the 
purpose  of  obtaining  an  injunction,  it  is  sufficient  that  the  case  be 
important  and  doubtful ;  {w)  and  at  the  same  time  to  give  the 
defendants,  as  in  this  instance,  an  opportunity  of  having  its  pro- 
priety reconsidered  as  soon  as  possible,  (a?) 

Passing  by. the  informalities  of  the  pleadings,  there  appear  to  be 
three  distinct  subjects  presented  to  the  court  for  investigation. 
Fkrsi,  the  plaintiff's  claim  to  certain  natural  mill-sites  which,  it  is 
alfeged,  are  in  danger  of  being  irreparably  injured  or  destroyed.^ 
Secondly f  the  plaintiff 's  claim  to  certain  artificial  mill-sites,  derived 
fit>m  the  defendants'  canal,  which  also,  as  it  is  alleged,  are  in  like 
imminent  danger — and,  7%frd/y,  the  illegal  and  unauthcMrised  expen- 

(10)  Mettaer  v.  GiUespie,  11  Yes.  636.~(ar)  Drew  v.  Harmao,  2  Hxch.  Rep.  256. 
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ditore  of  the  fonds  of  the  body  politic,  bj  its  President  and  Direc* 
ton,  to  the  great  prejudice  and  irreparable  injury  of  the  plaintiff, 
who  is  one  of  the  stockholders  thereof.  A  careful  examination  of 
these  three  subjects  will  carry  us  over  all  the  causes  of  complaiat 
now  brought  before  the  court. 

The  plaintiff  alleges,  that  he  is  the  owner  of  certain  natural  mill- 
sites,  which  are  in  danger  of  being  ruined  by  the  defendants ;  and, 
therefore,  he  asks  to  haye  them  protected.  Natural  miU-sites  differ 
according  to  the  form  of  usmg  water  as  a  propelling  power.  But 
here  the  kind  of  natural  mill-sites  claimed  are  sufficiently  designated 
by  describing  them,  as  being  situated  on  the  margin  of  the  ri?er 
Potomac,  above  tide  water ;  and  where  the  river  is  a  rapidly  descen- 
ding stream.  It  follows,  therefore,  that  the  kind  of  mill-sites 
spoken  of  are  those  where  machinery  is  propelled  by  falling  water. 
So  much  of  this  case  depends  upon  having  a  just  conception  of  a 
mill-site  of  this  kind,  that  I  deem  it  proper  to  be  particular  in  the 
description  of  it ;  and,  since  truth  is  often  more  readily  and  efiecto- 
ally  conveyed  to  the  mind  by  the  eye,  than  by  the  ear;  I  have 
thought  it  best,  for  the  purpose  of  giving  a  more  distinct  explana- 
tion of  this  matter,  to  subjoin  the  following  figure  or  diagram,  (y) 

12  -6 


C  1 

Let  the  line  A  C  represent  the  margin  of  the  declined  plane  of 
the  bed  of  the  stream  over  which  the  water  continually  pours  from 
A  toward  the  tide  at  7 ;  and  let  B  represent  a  position  on  the  land, 
elevated  twenty  feet  above  the  water  at  C.  Now,  to  constitute 
such  a  natural  mill-site  as  is  claimed  by  the  plaintiff  in  this  case, 
it  is  necessary,  that  it  should  be  practicable  to  conduct  the  water 
firom  the  stream  at  A,  to  the  position  B,  and  there  cause  it  to  pro- 
pel mill  machinery  by  its  fall  from  B  to  the  level  of  C.  The  line 
A  B,  in  mill-sites  of  this  kind,  will  represent  the  head  race;  and 


(y)  Just.  lost.  lib.  8,  tit  6,  i .  7. 
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Ike  line  B  C  die  tail  race ;  and  consequently,  a  natural  mill-site, 
on  the  margin  of  any  gradually  descending  river  or  stream,  must 
always  convey  to  the  mind  the  idea  of  a  portion  of  land  described 
by  straight,  or  curved  lines,  as  from  ABC,  with  a  pitch  or  fall 
from  B  to  C,  equal  to  that  of  A  C.  The  length  of  the  head  or 
tail  race  is,  comparatively  unimportant ;  it  is  enough,  that  they  be. 
practicable ;  nor  is  it  of  any  consequence  what  is  the  height  of  the 
pitch,  or  the  quantity  of  water  tumbled  from  B  to  C ;  it  is  suffi- 
cient, if  it  be  so  high^  and  so  much  as  to  propel  the  machinery  of 
a  mill*  It  follows,  from  this  view  of  the  subject,  that  every  such 
situation,  on  the  margin  of  a  running  stream  of  water,  is  a  mill- 
site,  of  the  kind  of  those  claimed  by  this  plaintiff.  And,  if  water 
enough  can  be  brought  from  A  to  B,  and  there  is  room  at  B  for 
building  two  or  more  mills ;  then  there  may  be  said  to  be  on  that 
portion  of  land  just  so  many  natural  mill-sites. 

One  natural  mill-site  may  exist  outside  of  another^  Let  the 
plane  of  the  descending  stream,  as  before  described^  be  followed 
up  to  1 ;  and  then  extending  the  head  race  thence  to  the  mill  po- 
sition at  6;  and  the  tail  race  to  the  stream  at  7 ;  and  there  will  be 
represented  what  may  be  called,  in  reference  to  the  stream,  and  to 
each  other,  an  inner  and  an  outer  moll-site.  Again,  one  natural 
moll-site  may  exist  above  another ;  thus,  suppose  the  head  race  of 
the  i^per  mill  to  begin  at  A,  thjat  it  is  stationed  at  4,  and  dis- 
chaiges  its  water,  by  a  tail  race,  at  9 ;  and  that  the  lower  mill 
occupies  the  ground  8  10  C. 

Now  these  several  mill-sites,  when  owned  as  the  separate  pro- 
poty  of  individuals,  cany  with  them  certain  incidental  rights; 
each  one  has  a  right  to  the  use  only  of  the  descending  water ; 
and  consequently,  he  can  neither  divert,  nor  consume  it ;  nor  use 
k  to  the  prejudice  of  another*  And  therefore  a  dam  cannot  be 
raised,  A  2,  so  as  to  catch  and  divert  the  whole  stream  from  1, 
and  cany  it  to  the  outer  mill  at  5,  and  pass  it  off  at  7,  leaving 
none,  or  not  enough  to  be  taken  at  A  to  propel  the  miU  at  B.  Nor 
can  the  lower  mill  owner  be  allowed  to  raise  the  water  in  the 
stream,  by  a  dam  8  6,  so  as  to  cast  it  back  to  3,  and  flood  the 
wheels  ci  the  upper  mill  at  4. 

But,  a  natural  mill-site  may  exist,  as  any  other  thing  may  exist 
in  nature,  without  being  the  separate  property  of  an  individual. 
Hence,  in  making  out  a  claim  to  a  natural,  unimproved  mill-site, 
the  party  must  shew,  not  only,  that  it  exists,  but  that  he  is  the 
owner  of  it.    The  whole  of  the  land  described  by  the  lines  ABC 
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is  necessary  to  constitate  a  natural  mill-site ;  and  therefore^  unless 
an  individual  owns  the  whole  of  that  land,  he  cannot  be  consi- 
dered as  the  owner  of  the  mill-site.  I'hus^  suppose^  that  portion 
of  this  land  included  within  the  lines  A  4  9,  belonged  to  X ;  and, 
that  another  portion,  included  within  the  lines  '8  10  C,  belonged  to 
Y;  and  the  residue  to  Z;  it  would  be  perfectly  evident,  that 
neither  of  the  three  persons  could  be  said  to  be  the  owner  of  the 
mill-site;  because  neither  could  encroach  or  trespass  upon  the 
other ;  and  a  portion  of  the  land  necessaiy  for  the  head  and  tail 
race  being  cut  off,  from  the  only  suitable  position  for  the  mill, 
neither  of  them  could  be  considered  as  the  owner  of  a  mill-site. 

This  distinction  between  the  natural  existence  of  a  mill-site,  and 
its  being  the  separate  property  of  an  individual  has  been  long  ex- 
pressly recognized,  even  in  our  statute  book;  as  is  shewn  by 
the  act  of  assembly  which  declares,  that  any  person  who  may  be 
desirous  of  building  a  forgwg  will  upon  land,  next  adjoining  to 
any  run  of  water,  of  which  he  is  not  the  owner,  may  obtain  bom 
chanceiy  a  writ  of  ad  quod  damnum  ;  and  have  it,  to  the  extent  of 
one  hundred  acres,  condemned  to  him  for  that  purpose,  (z) 

The  plaintiff  alleges,  'that  he  is  seized  in  his  own  right,  and  as 
trustee  for  others,  of  certain  lands,  situate  adjoining  to  the  litde 
falls  of  the  Potomac  river,  partly  in  Maryland,  and  partly  in  the 
District  of  Columbia,  'beginning  on  the  river  at  the  head  of  tkc 
little  falls,  and  exteoding  downwards ;  which  property  is  naturally 
possessed  of  great  and  pecidiar  advantages  in  the  application  of 
water  to  mills.' 

This  is  the  whole,  and  the  best  description  of  the  mill-site  claimed 
by  the  plaintiff,  that  I  have  been  able  to  collect  from  the  proceed- 
ings. It  may  be  admitted,  that  be  is  seized  in  his  own  right,  and 
as  trustee  for  others ;  but  how,  and  where  the  lands  are  situated 
winch  he  claims  as  his  own,  or  which  he  holds  as  trustee  for  others 
does  not  appear.  A  mill-site  is  a  separate  and  entire  thing,  incapa- 
ble of  division ;  the  land,  of  which  it  is  naturally  constituted,  may 
be  held  in  joint  tenancy,  or  in  common ;  but  the  moment  it  is 
divided  and  taken  in  severalty,  the  ownership  of  the  mill-site  is 
gone,  although  its  natural  existence  remains.  It  may  be  true,  as 
alleged,  that  the  several  parcels  of  land  of  which  ^mos  Binney  and 
others  are  the  separate  owners,  when  taken  together,  may  have 
great  advantages  in  the  application  of  water  power  to  mills ;  and 

(t)  1719,  cfa.  15.  Repealed  by  1882,  ch.  66. 
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yet,  that  no  one  of  the  several  owners  of  the  lands,  when  taken  in 
the  separate  paieds  in  which  it  is  held,  be  entitled  to  any  one  mill- 
site.  And  this,  there  seems  to  be  gMxl  reason  to  believe,  is  the 
real  truthof  the  case. 

IVam  the  plot,  filed  as  the  defendant's  exhibit  B,  it  q>peais,  that 
the  lands,  lybg  betwem  the  head  of  the  little  falls  and  the  tide, 
were  granted  hj  die  state,  in  many  distinct  parcels ;  and  most  pro- 
bably to  different  grantees.  Tlie  sevtod  tracts,  called  ArdPt 
Folly;  JUiition  to  JlrelPs  fWg  ;  Jacob  ;  Resurvey  ati  Jacob  ,*  and 
Whik  Haveii;  besides  other  parcels,  not  named,  are  represented 
as  lying  aloag  the  river  between  ^  head  pf  the  little  falls  and  the 
tide.  From,  the  plaintiff's  printed  exhibit  A,  it  would  appear,  that 
die  miD-site,  lying  ^  the  maigin  of  the  river,  from  the  bead  of  tide 
iipwaid,  bdonged,  in  the  year  1770,  to  one,  John  BaUndinie  ;  that 
he  aold  it  to  Wajfj  Paxion^  and  Goud;  all,,  or  one  of  whom  held  it 
about  the  year  1784;  that,  prior  to  the  year  1816,  it  had  passed 
into  many  other  btands ;  that  it  then  became  vested  in  two  persons ; 
then  in  a  fiunily ;  nnd  thai  the  plaintiff  purchased  one-fourth.  And^ 
IB  some  loose  marginal  notes  on  another  plot,  marked  as  the  de* 
fendaat's  exhibit  B,  soiae  of  the  land  along  the  r^ver,  from  the 
head  of  the  little  fiadls  to  tide,  is  said  to  be,  at  present  owned,  or 
claimed  in  separate  parcels  by  the  claimants  of  ArdV$  Folly  ^  and 
the  cUmants  of  Jacobs  in  distinct  pieces ;  by  WUligm  Stewart^  bj 
WSKam  Murdecky  and  by  Addm  CXou^^  heirs.  The  defendants 
do  not  admit  that  the  plaintiff  is  entitled  to  a  mill-site  on  any  part 
of  this  land ;  and,  therefore,  as  in  such  case,  the  plaintiff  must  set 
forth  and  sostain  his  title  by  proof^  it  would  be  impossible  to  pror 
nouDce,  from  the  pleadings,  if  they  were  ever  so  clear  in  represent^ 
ing  only  these  (acts,  that  the  plaintiff  was  entitled  ,to  any  mill-site^ 
lying  on  any  part  of  the  river  shore  within  the  jurisdiction  of  this 
cauit. 

But,  let  it  be  supposed,  that  the  plaintiff  had  set  forth,  and  sus- 
tained bis  title  to  ^  mill-site.  The  next  inquiry  is,  as  to  the  kind 
of  danger  with  which  he  alleges  it  to  be  threatened.  It  must  be 
recdlected,  that  the  mill-site  thus  claimed,  must  lay  below  the 
head  of  the  little  falls ;  because  he  claims  no  land  above  those  falls. 
The  injury,  against  which  he  asks  protection,  he  says,  wiU  be  pro- 
duced by  the  dam,  which  the  defendants  are  erecting  across  the 
river  Potomac,  four  feet  above  the  present  surface.  But  this  dam  is 
on  the  very  upper  point,  as  he  alleges-;  or,  as  the  defendants  allege, 
entirely  above  his  land ;  and,  consequently,  he  cannot,  in  any  way, 
16  V.2 
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be  injured  as  the  holder  of  an  upper  mill-site,  by  casting  back  tii« 
water,  and  flooding  his  works,  or  diminidiing  his  fall  .of  water* 
This,  I  conceire  to  be  perfectly  manifest  from  die  description 
given  of  an  upper  and  a  lower  mill-site.  But,  to  itcur  to  the  dia- 
gram for  illustration,  the  plaintiff  alleges,  in  effect,  that  the  dun 
complained  of  is  as  at  A,  and  being  raised  to  2,,  will  divert  tlie 
whole  of  the  water  of  the  riv^  fiom  1  to  6,  and  let  it  into  Ihe  tids 
at  7;  by  which  his  mill-site  A.  B.  C.  will  be  totally  destroyed. 

Taking  this  vi^w  of  the  subject,  the  plaintiff,  according  to  bit 
own  shewing,  must  be  considered  as  the  owner  of  the  inner 
mill-site ;  and  the  def^dants  of  the  out^  one.    And,  supposii^ 
them  to  be  alike  entitled  to  the  use  of  the  water,  it  is  undeniably 
true,  that  the  defendants  can  have  no  right,  so  to  divert  it  as  to 
diminish  tiie  value  of  the  plcdntiff^s  mill^site ;  much  less  to  destroy 
it.    On  adverting  to  the  prodigious  extent  of  the  country  drained 
by  the  Potomac,  above  the  point  where  this  dan)  is  to  be  placed, 
it  must  strike  evety  one,  as  very  extraordinaiy,  if  true,  that  a  dam, 
four  feet  high  across  the  river,  at  that  point,  should  be  sufficimt  to 
divert  the  whole  of  its  wateis  through  a  oanal  of  only  mx  feet  in 
depth,  and  twenty-five  feet  in  width.    But  the  fact  is  pondvety 
denied.     It  is  said,  that  not  more  than  one-fifteenth  part  of  tbe 
waters  of  the  river,  at  its  most  reduced  summer  volume,  can  be  so 
diverted  by  this  dam.     And,  dierefore,  the  fact,  on  which  this  part 
of  the  plaintiff's  complaint  is  grounded,  being  untrue,  the  comptaint 
itself  is  deprived  of  its  only  just  foundation.    For  if  the  plaintiff^a 
miil-site,  be,  as  he  alleges,  constituted  of  the  situation  A.  B.  C.  and 
he  finds  water,  at  the  commencement  of  his  head  race  in  sufficient 
abundance  for  all  the  puiposes  of  his  mill-site,  he  can  have  no  pos- 
sible cause  of  complaint ;  however  high,  or  in  whatever  way  tbe 
projected  dam  across  the  river  may  be  fbrmed.  (a) 

But  the  plaintiff  alleges,  that  his  mill-site  is  likely  to  be  depie* 
dated  in  value,  almost  to  nothing,  or  totally  destroyed  by  the  unli- 
mited rivalships  of  new  nuB^sites ;  which  the  defendants  will  ereate 
by  their  projected  dam  across  the  river.  Again  recurring  to  the 
diagram  for  illustration,  this  complaint  is  to  tins  etkd :  The  dam 
A.  2.  will  enable  the  defendants  to  conduct  the  water  Kjf  the  river 
fVom  1  to  5 ;  and,  consequendy,  all  that  space  of  la^d  between  that 
head  race  and  the  river,  below  the  plamtifTs  mill-site  A.  B.  C. 

(«)  Beday  v.  Shaw,  S  Sut,  208;  Wtma  v.  MaUigaii,  •  Ciiaal Rep.  SOT;  Beis- 
8«0v.  aiioll,4Dftll.211. 
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nmfhe  fimMd*  into  a31-aiteri»  outride  of  kis  and  in  ciiinous 
ship  of  it  lUs  ctufl^  of  complainti  it  is  believed^  however, 
aaaiBHtt  t  {ucinciple  of  law  for-its  basit,  which  has  hitherto  nftrar 
been  giardy  proposed  to  be  aeted  upon  by  any  one ;  much  leaa 
eanctioiied  by  any  of  our  courts  of  justice^  It  is  said,  in  some  of 
the  English  books,  that  a  new  market,  or  fiferry  shaU  not  be  set  iqp 
so  near  an  toicient  one,  as  to  draw  away  its  custom.  But  it  is  no 
nuisance  or  wnmg  fast  one  man  to  erect  a  mill  so  near  to  that  of 
anoiher  as  to  draw  away  its  custom ;  or  to  enter  into  conq[>etitioB 
with  it  in  any  manna:  whaterw*  (b) 

S«pposing  then  it  were  true  in  point  of  law,  Ha  it  i^  not,  that  the 
defasdnnts  could  lawiiilly  appropriate  their  canal,  from  1  down* 
wards,  to  this  purpose  of  a  hnd  race  to  a  closely  set  row  of  myia 
far  several  miles  long,  below,  and  outside  of  the  mill-site  of  the 
jAaintiff;  still,  as  their  doing  so  y^6M  be  lawful,  the  plaintiff 
would  hate  no  legal  cause  of  complaint,  on  the  ground  of  the 
depredatbg  eftct  thereof  up6n  his  mill^nte*  If  the  state  grants  a 
patent  and  induces  people  to  lay  out  a  great  fund,  it  would,  j»  has 
been  said,  be  wrong  to  grant  a  riral  patent  wantonly,  (c)  But  it 
would  be  bad  policy,  unjust  and  unconstitutional,  as  having  the 
effect  of  a  monopoly,  to  prevent  any  one  from  making  any  use  wfaat^ 
ever  of  his  own  protieMy,  because  of  its  operating  as  an  injurious 
rivalship  of  anodier  who  was  not  thereby  in  any  way  hindered  Aom 
makiBga  similar  or  any  other  use  of  his  property. 

But,  supposing  all  that  has  been  said,  m  relation  to  the  plaintiff's 
legal  ri^ts  to  certain  natural  mill-sites,  to  be  entirely  erroneous } 
and,  that  those  claims  are  in  all  respects  valid;  then  it  foUows, 
from  what  he  himself  has  stated,  that  the  land,  or  a  portion  of  it, 
whkh  is  necessaty  ba  constitute  those  mill  sites,  lies  in  the  route  of 
the  proposed  canal,  and  is  about  to  be  occupied  by  it  If  so,  it  ia 
certain,  that  it  may  be  condemned  for  that  purpose  in  the  manner 
prewribed  by  the  act  of  Assembly,  (d)  And  in  the  viduation,  ao 
directed  to  be  made,  all  iti  Worth,  whether  inherent,  or  incidental ; 
its  vdue  arising  from  its  iertUftf  and  mmeralogical  contents,  as 
wen  as  its  value  arising  from  its  affording  mill-sites  or  its  peculiar 
suitaUeoess  for  any  other  purpose,  should,  and  no  doubt  would  be 
duly  considered  and  estimated  under  the  inquisition  and  condem* 


(!)  SBfabt.  Com.SlS;  Hak li^ Pdrf . Horii, SS, 6S ;  Blcnett ^^Rirt,  WUlM  Bep. 
5W.-(€)  ExparU  OTUily,  1  Ves.  jua.  114.  The  ytnxhaU  Bridge  Com^$mf  v. 
BpcBeer,  t  Mad.  Rep.  S65.  S.  C.  4  Cond.  Chin.  Rep.  2S.— (<fO  1S24,  eh.  79,  e.  IS. 
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trntion.     Therefore,  eron  if  tiie  pbintiff  has  his'  natural'mill-'sltie 

taken  from  him  by  these  defendants  fat  their  cfand,  he  has  a  legal 

and  proper  remedy,  and  eannot  be  relieved  in  this  way*    Besides, 

it  is  declared  by  that  act  of  AssemUy^  Hhat  the  pendency  of  any 

proieeedings  in  any  suit,  in  the  nature  of  a  ^t  of  ad  quod  dam- 

rmnij-ot  any  other  proceedings,  shall  not  hinder,  or  ddky  the  pro* 

^ress  of  the  work.'  {e)     And,  consequently,  this  co«rt  would  not 

inteipose,  in  any  way,  further  than  to  eompd  these  defendants  to 

institute  and  prosecute  with  reasonable  dUigence  proceedings,  in 

the  nature  of  a  writ  of  ad  quod  damnum,  under  this  law,  so  as  to 

enable  the  plaintiff  to  obtam  the  redress  specially  provided  for 

him;  unless  there  weie^ome  fraudvdent  circumstances;  or  some 

deviation  from  the  line  prescribed,  or  going  beyond  the  authority 

ifiven.  (/) 

From  aH  these  considerationn  and  views  of  the  subject,  it  is 

certain,  that  it  has  not  been  distinctly  s)iewn,  that  the  plaintiff  is 

the  owner  of  any  natural  mill-site ;  between  the  pmnt  where  die 

defendants  are  erecting  their  dam,  and  the  tide  water,  of  the  rivers 

and  even  if  he  is  the  owner  of  any  such  mill-site,  the  acts  imputed 

to  the  defendants,  being  either  denied  as  untrue'  to  the  extent  set 

forth ;  or  being  in  themselves  legal,  ar^  not  of  such  a  nature  as  to 

form  the  foundation  of  any  ^mplaint  agwst.them  by  this  plaintiff, 

as  tlie  owner  of  such  natural  miU-site*  .      . 

The  next  stand  taken  by  this  plaintiff  is  upon  the  privileges, 

which,  be  alleges,  have  been  secured  to  him  by  the  act  of  assembly 

incorporatbg   The  Potomac  Company^  upon  whose  estate  these 

alleged  privileges  were  ^charged ;  {g)  which  company  were,  for 

certam  considerations,  authorised  to  convey  tto  The  Chtiapeake  and 

Ohio  Canal  Company^  aQ  the  property,  rights  and  privileges  by  them 

owned,  possessed,  and  enjoyed;  and  the  new  company  were  enar 

bled  to  accept  such  transfer,  and  to  hold,  posses^,  use  and  occupy 

all  the  property,  rights  and  privileges  in  ^e  same  mauMr^  and  to 

the  same  effect  as  J%o  Potomac  Company  had  held,  and  occupied 

the  same  l^  law.  (A)    And,  upon  this  conveyance  being  made, 

Ififi  Potomac  Company  was  to  be  vacated,  annulled,  and  dissolved. 

This  last  soleom  testamentary  act  of  The  Potomac  Company^  it  is 

admitted,  has  been  properly  made,  and  that  body  politic 


(«)  isa4,  «h.  79»  s.  ]#.—(/)  Vernon  v.  Bbekarby^  2  Atk.  145 ;  Em  parU  VeoDor, 
8  Atk,  770;  Rex  v.  InhabiUnts  of  Fleeknow,  1  Bunv  468;  Hoghee  v.  Tnisteei  of 
Modwn  CoUege,  1  Vea.  188 ;  Agar  v.  The  Regents  Cinal  Company*  Coop»  Rep.  78. 
ig)  17S4,  £h.  88,  ■.  18.— (A)  1824,  th.  79,  f.  iS. 


find  is  now  na  oftow.  («)  It  is  also  admitted,  that  The  CStuth 
feake  and  Ohio  Qaud  Qmifany^  as  the  devisee  or  purchaser  of  all 
&e  estate  of  T%e  Poiomac  Company^  can  only  take  and  hold  sub- 
ject to  all  &e  incombrances  of  which  the  title  deeds  of  that  com* 
panj,  that  is,  the  sets  of  Assembly  by  which  they  Were  incorpora- 
ted gave  liiem  notice,  by  their  being  specified  thereb.  ( j)  And, 
eonteqnently,  if  this  plaintiff  can  ^establish  his  daim  against  the 
estate  of  the  deftmct,  it  must  be  allowed  and  Sustained  as  equally 
avaOable  against  these  defiendants,  who  have  taken  subject  thereto. 

Suj^osiBg  that  act  of  incorporation,  {k)  without  having  guaran* 
teed  any  thing  like  a  monopoly  in  favor  of  the  plaintiff  as  against 
any  one,  to  have  secured  to  him  the  water  lights  to  the  full  extent 
of  his  pretensions ;  then  they  amount  to  no  more  than  to  a  right 
to  so  many  mill-sites  as  can  be  laid  out  upon  his  land,  so  far  as  it 
lies  along  the  river,  and  is  conterminous  with  the  canal,  construc- 
ted nnder  the  authority  of  that  act,  and  nothing  inore-^-conceding, 
fer  the  pnsent,  the  conectness  of  this  claim,  the  next  inquiry  is, 
whether  the  acts  imputed  to  the  defendant  can  da  any  such  injury 
as  is  complained  of. 

The  plaintiff  claims  to  have  the  canal  considered  as  the  head 
race  to  his  mill^sites.  The  projected  dam,  which  the  defendants 
are  constructing,  it  is  perfectly  manifest,  even  if  it  should  divert 
every  dn^  of  wattt  from  the  original  bed  of  the  river  into  it,  can- 
not, in  that  way,  do  his  property  any  harm ;  because  all  the  water 
which  he  claimed  4ie  right  to  use,  would  be  dius  poured  iiito  the 
head  race  of  his  mill-cdte.  Nor  can  the  raising  of  this  dam  four 
feet  higher  be  of  any  injuiyto  it;  on  the  contrary,  it  must  be  bene- 
icial;  because,  instead  of  giving  him  the  command,  as  he  now 
has,  of  a  head  of  only  two.  feet  of  viraler,  he  will  have  six  feet  in 
his  head  race — and  so  far  as  the  defendants  may  have  a  right  to 
conduct  the  water,  by  means  of  their  canal,  to  mill-siies  outside  of, 
and  below  that  owned  by  the  pldintiff,  it  will  be  seen,  that  every 
principle  of  Jaw,  shewn  to  be  applicable  to  a  natural  mill-site,  bears 
with  equal  f^rce  upon  tho^e  of  the  description  claimed  by  the 
plaintiff—and,  therefore,  unless  he  can  shew,  that  the  defendants, 
as  owneis  of  outer  mill-sites,  have  so  diverted  the  water  as  to  leave 
not  the  usual  quantity  for  his  use^  he  has  no  cause  of  complaint. 
But,  that  is  not  alleged  or  pretended.      Therefore,  upon  these 


\i)  Cawm  •.  Afri<ian  Company,  1  Vcrn.  121;  1785,  ch.  89;  1801,  cb.  104.- 
U)  17S4,  cb.  3S,  &c.— (&)  1784,  cb.  88. 
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grooads,  thitf  subject  of  flie  plaintiflni  coMptoiBt  BU^^t  W^  at  OBoe^ 
dismissed  as  utterty  without  foundatioii. 

But,  the  plaintiff  contends,  that  these  rights  hare  Hot  only  baa 
reserved  to  him  by  this  law,  but  have  been  secured  to  him,  at 
against  Th$  Potomac  Company^  and  those  claiming  under  then, 
as  a  monopoly;  which,  it  is  alleged,  is  about  to  be  inepanbtf 
depreciated  or  destroyed,  by  means  of  the  dam  proposed  to  bt 
erected  by  the  defendants,  by  enabling  diem  to  erfeate  jnillsiteii 
which  they  may  hereafter  seU,  and  cause,  to  be  imiwoved,  with 
the  leave,  hereafter  to  be  obtained,  from  dote  legialature ;  or,  that 
by  increasing  the  volume  of  water  in  the  canal,  th^  will  bt 
enabled  to  multiply  the  number  of  its  wastes,  and  tbereby  add  to 
the  number  of  mill«*sites  created,  in  depreciation,  and  to  the  ruia  of 
the  plaintiff's  monopoly. 

It  would  seem  to  be  a  sufficient  answer  to  this  cause  of  com* 
plaint  to  say,  that  it  is  founded  upon  an  assumption,  thait  certtos 
remote  and  contingent  evoits  are  now  approaching,  and  msst 
happen,  in  consequence  of  the  erection  of  this  dam  by  the  dsfcod- 
ants ;  but  which,  it  is  obvious,  may  in  fact  never  come  to  pass,  or 
certainly  not  in  the  injurious  manner  complained  o£  The  fiist  of 
these  events,  thus  referred  to,  iS|  that  although  the  defendants  hsTS 
now  no  manner  of  right  to  create  mtU-sites,  or  to  use  the  water  of 
the  canal  for  any  other  pUiposes  than  navigation ;  yet,  that,  if  tbey 
are  allowed  to  erect  this  dam,  and  prepare  for  such  an  use  of  iti 
waters^  sokne  future  legislature  may  be  induced  to  suffer  them  to 
do  80  to  the  ruin  of  the  plaintiff's  rights.  •  This  may  happen* 
But  this  court  is  bound,  in  due  respect  to  the  legislature,  to  pie* 
sume,  that  they  will,  by  no  act  of  theirs,  authorise,  or  sandioS 
injustice,  or  deprive  any  one  of  his  property,  unless  it  be  for  tko 
public  good;  nor  even  then  without  due  compensation.  (/) 

As  to  the  multiplication  of  toastes  from  the  canal  of  these  defend- 
ants, for  the  sinister  purpose  of  selling  them  aa  mil^sites,  it  would 
appear  to  be  enough  to  say,  that  the  act  incorporating  the  defend- 
ants, declares,  that  the  water  of  only  such  wastes  sl^  be  sold  ao 

(I)  Tha  power  has  been  lince  ^rtnted  to  aed  rarplas  witer  fat  miBf,  Ok.,  m  ^ 
•neb  aales  do  aot  Hitniiiwh  the  water  in  tlio  bed  of  the  river  to  tbe  injuiy  of  tba 
water  righta  of  any  individaal  and  so  tbat  no  part  of  any  auch  suipliu  ahall  be  ap- 
plied any  where  within  the  state  of  Maryland,  to  the  manu&ctare  of  any  descriptioa 
of  grain*  Therefore  the  water  power  of  the  canal,  within  the  District  of  Colanbis, 
wulj  now  be  diaposed  of  for  aU,man«aictoring  puipoies»  1S8S;  ch.  191 ;  Acti  ^  ^^' 
grass  S  March,  1887,  ch.  61. 
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Aill-ailes,  fts  '  shall  be  essential  to  fhe  security  of  the  said  canal, 
and  in  no  other  situation  whatever.'  (m)  When  this  clear  and 
posttm  restriction  shall  have  been,  or  jnay  he  attempted  to  be  vio- 
lated by  ai^  thing,  done  with  that  view  alone,  which  is  not  now 
alleged,  or  pretended,  it  will  then  be  time  enough  to  apply  to  a 
oonit  of  jostice  for  redress,  either  by  way  of  remuneration  or 
prevenitioD*  (n)  Therefore,  at  present,  and  in  the  form  in  which 
this  cause  of  com^int'  is  set  forth|  it  forms  no  just  ground  for 
grantiiig  ox  continuing  an  injunction. 

It  appears,  however,  from  the  ptoeeedings,  that  this  claim  of  the 
iriaintiff 's  under  the  act  incorporating  The  P^Umutc  Comptrngy  (o) 
is  one  which  he  has  brooded  over,  and  cherished  for  years  past ; 
and,  although,  as  it  would  seem,  he  had  never  before,  in  any  tray, 
sabiutted  it  for  the  judgment  of  a  court  of  justiee ;  yet,-  that  he  had 
repeatedly  urged  it  io  other  forms,  and  in  die  most  solemn  manner. 
If  wd  fiMmded,  it  is  a  claim,  that  may  soon  become  a  grievous  pe- 
rennial draft  upon  a  large  navigable  high-way,  common  to  this  state 
and  its  gautkem  neighbor ;  it  is  one  wikieh  has  been  deduced  from  the 
ufipet  portion  of  a  great  and  valuable  river,  belonging  akogether 
to  this  state,  and  forms^  its  sotUhem  boundaiy;  and  it  is  one 
wfaidl  has  been  interwoven  vMi  the  longest  and  most  important 
Kne  of  artificial  lurrigatkm  ever  sanetiotied  or  participated  in  by 
thb  rq>uUic.  The  plaintiff  assierts  his  right,  under  this  law,  as  to 
a  privily  of  a  high  and  almost  inestimable  value,  and  the  defend- 
ants oppose  the  daim,  as  a  pretention  utteriy  grouncDess ;  but 
wludi,  if  sustained,  would  become  mi  incumbrance  so  vast,  as  to 
be  destructive  of  the  great  work  vipon  vrfaose  vitals  it  proposes  to 
bsten  and  to  feed.  AQ  these  circumstances  give  to  this  daim  an 
importance  for  more  than  oidinaiy;  and  elliibit  it  as  one  which, 
on  every  account,  requires  a  most  careful  examination  and  deliber- 
ate consideration  in  all  its  connexions  and  bearii^. 

The  Potomac  river,  it  has  been  urged,  must  be  regarded  as  a 
piAlic  nav^able  river  for  above  tide ;  and  as  Hbe  common  property 
and  hij^way  of  the  two  states  between  which  it  is  a  boundary* 
In  proof  of  its  navigable  character,  it  has  been  said,  that  so  long 
ago  as  dnzbig  ihe  war  of  17S6,  H  was  ascended,  as  high  as  Oumher- 
Umdj  hy  boats  carrying  a  portion  of  the  military  stores  of  Aiod- 
iockU  army ;  and  has'frequently  since  been  navigated  in  the  same 


(»)  Mi  eh.  n,  t.  M.— (n)  Fifbrnonssr  Gomptaxf  9.  £ait  India  CoMpaaj,  I 
mek.  1S4;  Bipoav.  Hotat, SCwid.  Chan.  JUp. SSI.— (o>  19S4, eh. SS»e.  IS. 
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manner,  and  to  the  same  extent,  {p)  But,  I  apprehend,  that  the 
proof  of  a  few  such  in^tanees,  in  wfaiqh  smaU  boats  have  been 
<l^gged  up  against  the  stream,  through  a  portion  of  it,  would  not 
be  deemed  sufficient  t6  give  it  the  character  of  a  navigable  highway. 

The  Thames  and  the  Severn,  two  of  the  largest  rivers  of  Eng- 
land, which  perhaps  do  not  together  pass  a  volume  of  descending 
water  more  than  equal  to  Ihat  of  the.  Potomac,  are  still  deemed 
navigable  streams  above  tide;  and  that,  because  although  their 
currents  may  be  rapid  and  their  swells  considerable,  they  are  ordi- 
narily navigated  with  so  mudi  ease  and  safely  both  up  and  down, 
that  for  jdme  inunemorial,  and  long  before  there  was  any  such 
thing  as  a  navigable  canal  in  that  country,  there  were  towing  paths 
along  spaces  of  their  margins,  recognized  by  custom  and  by  sta- 
tute law,  by  means-  of  which  boats  were  drawn  along  by  men  or 
horses,  (j) 

Compared  with  those  gently  flowing  streams  the  Potomac  is  a 
torrent ;  collecting  ita  waters  &r  west,  from  the  rude  mountain  and 
high  plftshy  glades ;  alid  swellipg  occasionally  from  fifteen  to  ^taxtj 
feet,  comes  tumbling  down  trough  rpcka  abrupt,  in  a  manna: 
throughout,  and  at  all  seasons  widi  a  speed,  and  in  some  places 
with  a  headlong  pitch,  that  holds  in  utter  defiance  every  thing  like 
navigation ;  except  it  may  be  in  a  few  calm .  spaces.  The  docu- 
ments, survejTS,  and  plots  submitted  in  this  case  exhibit  the  charac- 
ter of  this  river,  in  these  respects,  in  a  very  striking  point  of 
view,  (r)  I,  therefore^  cannot  thlink,  that  it  was  originally  regarded 
as  a  navigable  river  through  any  portion  of  it,  above  tide,  until  it 
had  been  expressly  recognized  and  declared,  to  some. extent,  to  be 
80  by  a  positive  legislative  enactment ;.(«)  but  even  a  navigable 
river  is  not  a  highway  in  the  most  extensive  sense  of  the  term,  (t) 

The  act  incorporating  The  Potomac  Company  seems,  however, 
to  be  conclusive  as  to  this  point ;  it  is  entided  'an  act  for  ^tabUsh- 


1— 


(p)  InaieportmadeoDthaaottiof  JMiiiu]r,  ISST^by  acomiBitte  totlitHoiisftor 
Bflpresentatiyes  of  Qangne^  No.. 90,  page  27,  it  appean,  that  John  BaleadiDe,  in  a 
communication  published  in  1773,  sayi,  be  had  bad  an  experience  of  miore  tftaa  fif- 
teen years  in  transporting  merchandise  op  and  down  the  viver.  And  fia  page  79  ef 
the  same  report,  it  is  said,  that  the  Ohio  tompany  of  Blaiyland  and  Viiginia  in  1741$, 
used  the  rirer  for  transportation. 

{q)  Hale  de  Port,  Maris  86;  Nicholson  v.  Chapman,  2  H.  Blac.  264;  Biiles  v. 
Rose,  1  Com.  Law,  Rep.  240.— (r)  <The  iPotom^  is  the  most  rapid  of  the  great  atlaa- 
tie  Tvnn,*  per  Gallatin's  Rep.  1806,  page  81.— (#)  nss,  ch.  6;  1806.  ch.  79^-* 
{t)  Buszard  v.  Capel,  IS  Com.  Law,  Rep.  879;  Palmer  v.  Mulligan,  8  Caina's  Rep. 
807;  Shaw  9.Cs9mfotd^  10  John.  Rep.  287;.UooJBerv.  CiunAiBgs,  20  John. fi^  98. 
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ing  a  company  for  opening  and  extending  the  navigation  of  the 
mer  Potomac'  The  avowed  object  of  which,  as  appears  by  all 
its  provisions,  was  to  create  a  navigation  where  there  was  none 
before,  (u )  And  the  act  incorporating  The  Chesapeake  and  Ohio 
Canal  Company^  in  providing  for  the  transfer  of  the  right  of  pro- 
pertj,  from  the  one  to  the  other  of  those  companies,  in  this  new- 
ly created  navigation,  declares,  that  the  corporation  shall  ^keep  the 
coiresponding  part  of  the  river  in  a  proper  state  for  navigation,  and 
in  as  good  order  as  the  same  now  is,'  (lo)  These  laws  are  the 
legislative  enactments  of  Maryland  and  Virginia;  and  therefore, 
may  be  considered  as  the  solemn  recognitions  of  both,  that  this 
river,  above  tide,  was  not  to  be  deemed,  in  all  respects,  a  public 
navigable  highway.  And  looking  to  the  line  of  navigation  to  be 
created;  and  not  to  the  river  alone,  the  act  incorporating  The 
Pviamac  Company^  declares,  Mhat  the  said  river,  and  the  works  to 
be  erected  thereon,  when  completed,  shall  forever  thereafter  be 
esteemed  and  taken  to  be  navigable  as  a  public  highway,'  (x)  not 
that  the  river  itself  and  alone  shall  be  so  considered. 

Bj  the  common  law,  a  river  not  navigable  in  its  natural  state,  if 
it  shall  be  made  so,  by  public  authority,  shall  ever  after  be  deemed 
a  public  highway ;  (jr)  but  this  river  alone  has  not  been  made 
navigable  and  declared  to  be  a  highway.  Taking  this  then,  to  be 
a  private  river  not  navigable,  it  follows,  that  the  riparian  holders 
of  land  would  have  an  undoubted  right  to  use  the  water  in  any 
manner,  without  injury  to  others,  (z)  And  this  right  is  expressly 
recognized  by  the  act  incorporating  The  Potpmac  Company,  (a) 
But  even  supposing  this  to  he  a  navigable  river,  and  a  highway, 
still  the  riparian  holder  of  land  would  have  a  right  to  the  use  of  its 
waters,  with  only  one  additional  restriction ;  and  that  is,  that  he 
diould  not  hinder,  or  injure  the  navigation.  (6) 

It  was  urged,  that  whatever  may  be  the  natural  character  of  this 
river,  above  tide ;  and  however  it  may  have  been  regarded  before 
the  year  1785 ;  that  the  compact  made  between  this  state  and  Vir- 
ginia, on  the  28th  of  March  of  that  year,  has  finally  established  its 

(•)  1784,  eh.  SSl— (v)  1824,  eh.  79,  s.  18.— («)  1784,  eh.  88,  f .  10.— (y)  Hale 
^  Jm^ Maris, 9.— (x)  Kune's  Pri.Eq.  b.  1,  pt.  1,  c.  1,  ■.  1.— (a)  1784,  eh.  88,  s.  11 
and  18.— (6)  Vattel,  b.  1,  i.  249,  272;  Bealey  v.  Shaw,  6  East.  20S.;  Weld  o.  Horn- 
lijr,  7  Eait  195 ;  WiUians  v.  MorlaDd,<9  Com.  Law  Rep.  289 ;  Wright  if,  Howard, 
1  Cond.  Chan.  Rep.  96;  Coulter  v.  Hanter,  4  Rand.  66;  The  river  Delaware,  be- 
tween FennayWama  and  New  Jersey,  49  Nilea'  Reg.  110»  296. 

17  V.2 


136  BINNEY*S  CASS. 

character,  as  a  navigable  river  and  highway,  common  to  both 
states,  (c) 

The  general  scope  and  object  of  that  compact  was,  not  to  fix 
and  give  a  legal  character  to  any  natural  subject  whatever;  in  that 
respect  it  did  not  profess  to  alter,  or  to  stipulate  for  anything; 
throughout  it  speaks  of  waters,  which  are  by  nature  navigable ;  and 
regulates  the  terms  and  manner  in  which  the  natural  navigation  is 
to  be  conducted  by  the  citizens  of  the  contracting  parties.  The 
first  nine  articles  cannot  possibly  be  applied  in  any  other  way* 
The  tenth  establishes  certain  regulations  respecting  piracies^ 
crimes,  and  offences,  and  for  any  violence,  injury,  or  trespass,  to 
or  upon  the  property,  or  lands  of  the  other  adjacent  to  the  said  baj 
or  river,  &c.  Piracy  is  a  name  given  to  no  oflence  committed 
within  the  body  of  a  county ;  but  only  to  crimes  upon  bays  and 
rivers,  or  any  tidewater,  considered  as  an  arm  of  the  sea,  not  with- 
in the  body  of  a  county ;  but  originally  tod  properly  within  the 
jurisdiction  of  the  admiralty.  This  provision  respecting  piracy, 
therefore,  clearly  confines  the  whole  article  to  acts  done  on  tide- 
water, or  abroad,  and  not  within  the  body  of  any  county ;  and  of 
which  the  courts  of  common  law  could  not  otherwise  have  jurisdic- 
tion. The  eleventh  article  speaks  of  the  ports  of  the  Potomac, 
certainly  on  tide- water,  for  there  could  be  none  above;  and  of  per- 
sons flying  from  justice.  This  again,  must  have  been  upon  the 
tide- water,  and  not  within  the  body  of  any  county ;  because  the 
whole  of  the  river,  above  tide,  not  being  navigable,  or  a  common 
highway,  was  within  the  bodies  of  the  respective  adjacent  counties ; 
and  could  afford  no  sanctuaiy  to  those  who  should  flee  from  the 
justice  of  the  municipal  law ;  since  they  would  be  there  fiiDy  witfam 
reach  of  process  from  the  courts  of  common  law  of  the  state  to 
which  the  river  belonged.  The  twelfth  article  relates  to  the  trans- 
portation of  the  efiects  of  the  citizens  of  each  state  across  the  river 
firee  of  duty.  But  it  could  not  be  necessary  to  extend  this  provi- 
sion higher  than  the  tide ;  because  a  similar  stipulation  had  been 
previously  embodied  in  the  act  incorporating  The  Potomac  Cbm^ 
pany.  (d)  There  is,  therefore,  nothing  in  this  compact,  which 
relates  in  any  manner  whatever  to  the  river  Potomac*  above  tide^ 
water,  (c) 


(c)  1785,  ch.  1 ;  Tuck.  Blac.  Com.  pt.  1,  app.  SIO.— (d)  1784,  ch.  88,  «.  !•.-- 
(•)  ImtnictionB  to  the  Commusionen  of  Maiyhuidy  Votei  and  Pro.  H.  Deicf .  It 
Dec.  1777 ;  1784»  Resol.  22;  1785,  ch.  1. 
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This  compact)  of  the  28tfa  of  March,  1785,  is  confined  exclu- 
siyely  to  matters  of  jurisdiction  and  navigation ;  it  leaves  the  ter- 
ritorial rights  of  the  parties  untouched.  In  rivers  flowing  through 
contenoinoos  states,  a  common  use  is  presumed ;  if  there  be  no 
proof  of  a  peculiar  property  excluding  the  universal  or  the  com- 
mon use.  (^)  But,  in  this  instance,  there  is  the  most  satisfactory 
evidence  of  an  exclusive  right  The  boundaiy,  called  for  in  the 
charter  to  the  lord  proprietary  of  Maryland,  is  fix)m  ^the  first  foun- 
tain of  the  river  Potomac,  thence  verging  towards  the  south  unto 
the  further  bank  of  the  said  river,  and  following  the  same  on  the 
west  and  south  unto  a  certain  place  called  Cinquack,  situate  near 
the  mouth  of  the  said  river,'  &c.  {g)  To  the  full  extent  of  this 
call  for  the  rig^t  bank  of  the  Potomac,  {h)  Maryland  has  always 
held ;  and  under  that  holding,  all  the  islands  in  the  river  have  been 
granted  by  patents  issuing  from  the  land  office  or  under  legislative 
enactments,  or  titles  derived  firom  this  state ;  {%)  and  the  whole  of 
the  bed  of  the  river,  above  tide,  it  is  believed,  has  always  been 
admitted  to  be  ri^tfully  parcel  of  the  territory  of  Maryland. 
Whether  the  south,  or  the  north  branch  should  be  considered  as 
ihe  true  boundary  has  long  been,  and  still  is,  a  matter  of  contro- 
versy ;  but,  before  the  revolution,  many  patents  for  lands,  lying 
between  the  north,  and  south  branches,  were  issued  by  the  lord 
proprietary  of  Maryland,  (j) 

Hence  I  feel  perfectly  satisfied,  that  the  Potomac,  above  tide, 

(/)  Yattel,  b.  1.  c.  22 ;  The  Twee  Gebroeden,  8  Rob.  Ad,iKep.  839 ;  Wright  v. 
Howvd,  1  Cond.  Chan.  Bep.  95;  Handly's  lessee  v.  Anthony*,!^  Wheat.  879,  Land- 
bold.  Ass.  170. — {g)  Chart.  Maryland,  s.  8. — (A)  This  mode  of  designating  the 
aides  of  our  long  and  windiog  riyers  is  much  more  generally  accatate  than  that  used 
IB  the  Charter  of  MarylaQd,  or  than  that  of  north  or  south,  east  or  west,  and  has  for 
its  sanetioo  the  highest  classical  authority.  The  river  is  personified  and  supposed 
%>  be  looking  and  moving  towards  its  outlet,  when  its  banks  are  on  its  right  and  left 
band;  and,  in  reference  to  that  supposition,  they  lire  so  designated  accordingly. 
Thns  Hmaee,  speaking  of  the  Tiber  says : 

'His  dum  se  nimium  querenti 

Jactat  nltorem,  vagus  et  sinistra 

Labitnr  ripa,  Jove  non  probante, 

uxorius  amnis'^-Onrm.  lib.  1.  od.  2. 
GStbon  siys,  'If  we  inquire  Into  the  present  state  of  those  colintries,  we  shall  find, 
that  oaiheUfl  kand  of  the  Danube,'  &c.  1  Gibbon  Ded.  of  Rom.  £mp.  26.  Phil. 
Ed.  And  again  he  says,  *He  was  deprived  of  the  country  on  the  right  of  the  Tiber.' 
«  ib.  170.— (t)  1622,  ch.  54.-^{j)  Landhold.  Ass.  178.  Proce.  Conven.  Maryland, 
Mth  October,  1776 ;  B^olutionB  1765,  No.  1 ;  17^5,  No.  8 ;  1796,  No.  6 ;  1801,  No. 
10;  1606,  No.  10 ;  Foster  and  Elam  v.  Neilson,  2  Peters,  807 ;  8  JefierMn's  Coirsi- 
pottdsace,  847 ;  Votes  and  Proc.  H.  Del.  24th  January*  1824. 
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was  originally  a  private  innavigable  river ;  that  it  is  now,  in  no 
other  manner,  and  to  no  greater  eictent  to  be  deemed  a  navigable 
highway  than  it  has  been  expressly  so  declared^  or  than  as  it 
forms  a  part  of  the  route  of  the  navigation  fonned  by  the  Potomac 
Company^  which  alone  has  been  declared  to  be  a  highway,  com* 
mon  to  Maryland  and  Virginia ;  that  the  whole  of  the  river,  to  its 
right  bank,  forms  a  part  of  the  territory  of  the  state  of  Maryland; 
that  the  whole  of  it  above  tide  is  entirely  within  the  bodies  of  the 
respective  counties  of  Maryland  lying  along  it;  and,  conse- 
quently, that  its  waters  above  tide  may  be  taken  and  used  by  any 
riparian  holder  of  land,  in  any  manner,  without  prejudice  to 
others. 

The  sole  object  of  the  act  incoiporating  The  Potomac  Company 
was  to  open  a  line  of  boat  navigation,  from  the  tide  of  the  Poto- 
mac, along  the  counse  of  the  river  itself  as  high  up  as  practicable. 
All  its  provisions,  with  the  exception  of  only  two  sections,  {k) 
have  relation  to  this  object  exclusively.  And  that  private  proper^ 
might  be  in  no  respect  capriciously  deak  with,  even  for  that  great 
purpose,  it  appears,  that  the  company,  after  they  had  once  made  a 
selection  of  the  location  of  any  canal  or  cut,  forming  a  portion  of 
the  proposed  new  line  of  navigation,  could  not  abandon  it,  and 
have  other  lands  valued  and  condemned  to  them  for  the  same  pur- 
pose. If  the  canal,  or  the  locks  got  out  of  repair,  other  land 
coidd  not  be  taken,  and  condemned  for  making  another  canal,  or 
new  locks  along  side  of  the  old.  Because,  there  was  one,  and 
but  one  distinct  provision  made  for  any  such  condemnation.  The 
power  of  condemnation  given  to  this  company,  was  not,  in  its 
nature,  a  continuing  one,  which  might  have  been  repeated  at  their 
pleasure ;  nor  is  there  any  thing,  in  their  act  of  incorporation, 
which  contemplates  a  repetition  of  it  for  any  purpose  whatever; 
when  the  authority,  thus  granted,  was  once  exercised,  the  law 
thereby  spent  itself,  and  the  power  of  the  company,  in  that  respect, 
was  exhausted  and  gone,  (/)  and  this  intention  is  strongly  mani- 
fested in  that  part  of  the  incorporating  act,  which  provides  for  the 
calling  of  a  jury  to  make  a  further  assessment  for  any  damages 
that  should  arise,  which  <had  not  been  before  considered  and 
valued.'  (m) 


{k)  1784,  ch.  88,  s.  18, 19.— (/)  The  Kiog  v.  The  Glamorganshire  Canal  Com- 
pany,  12  Eaat  157.  S.  C.  14  Com;  Law.  Rep.  118;  Blakemore  «.  The  Olamoipii- 
shire  Canal  Navigation,  6  Cond.  Chan;  Rep.  544 ;  Gioszler  «.  The  GorporatioD  of 
Georgetown,  6  Wheat.  598.— (m)  1784,  ch.  88,  s.  11. 
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Tltis  pcywer  to  oondemii'  private  property,  is  a  portion  of  the 
emtnenl  iommm  of  the  goremmeDt,  granted  to  this  body  politic, 
which  dMNikl  never  be  exercised  by  the  gOTemment  itself,  but 
with  great  cauticHi,  and  in  cases  most  obviously  for  the  public 
good.  When,  as  has  heen  justly  observed  in  our  country,  the 
legislature  undertakes  to  give  avray  what  is  not  their  own,  when 
they  attempt  to  take  the  property  of  one  man,  which  he  has  fsurly 
acquired,  and  the  general  law  of  the  land  protects,  in  order  to 
transfer  it  to  another,  even  upon  a  complete  indemnification,  it  vdU 
naturaOy  be  considered  as  an  eztraordinaiy  act  of  legislation, 
which  oug^t  to  be  viewed  vnth  jealous  eyes,  examined  vrith 
critical  exactness,  and  scrutinized  with  all  the  severity  of  legal 
exposition.  An  act  of  this  sort  deserves  no  &vour ;  to  construe 
it  liberally  would  be  sinning  against  the  rights  of  property,  (n)  In 
England,  it  has  been  said  that  all  courts  have,  for  obvipus  reasons, 
at  all  times,  construed  such  legislative  enactments  most  strictly. 
Whatever  such  enactments  require  to  be  done,  as  a  condition  pre- 
cedent to  the  extraordinary  right  of  making  roads  or  canals  over 
private  property,  has  alvirays  been  exacted  to  the  letter,  and  the 
party  omitting  has  been  held  a  trespasser,  (o) 

From  which  it  follows,  that,  although  the  works  of  the  compa- 
ny may  be  repaired,  or  any  thing  may  be  done  to  render  them  more 
safe,  substantial  and  perfect,  yet  no  additional  extent  of  land  can 
be  taken,  nor  can  any  canal,  or  other  work  be,  in  any  way,  altered, 
remoddled,  shifted  in  its  location,  or  enlarged,  so  as  to  be  spread 
out  beyond  the  extent  of  the  first  selected  purchase  or  condemna- 
tioo. 

Now,  recoIlectiDg  what  it  is,  that  constitutes  a  natural  mill-site 
on  the  margm  of  a  descending  stream ;  the  peculiar  character 
of  this  river ;  and,  the  general  tenor  and  scope  of  the  act  incor- 
porating The  Potomac  Company y  we  shall  find  ourselves  properly 
prepared  to  undertake  the  consideration  of  that  section  of  it,  which 
is  in  Aese  words : 

'  And  whereas,  some  of  the  places  through  which  it  may  be 
necessary  to  conduct  the  said  canals  may  be  convenient  for  erec- 
ting mills,  foi^es,  or  other  waterworks,  and  the  persons,  possessors 
of  soch  situation  may  design  to  improve  the  same ;  and  it  is  the 
intention  of  this  act  not  to  interfero  with  private  property,  but  for  the 
purpose  of  improving  and  perfecting  the  said  navigation,  Be  it 

in)  Yanboma't  Ictiee  v.  Dorrance,  2  DaD.  S18.*(o)  EeppeU  v.  B«iley»  8  Coad. 
Clua.  Rep.  IIS. 
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€HacUd^  that  the  water,  or  any  part  thereof,  conveyed  througli  any 
canal  or  cut  made  by  the  said  company,  shaU  not  be  used  for  any 
purpose  but  navigation,  unless  the  consent  of  the  proprietors  of  the 
land,  through  which  the  same  shall  be  led  be  first  had ;  and  the  said 
president  and  directors,  or  a  majority  of  them,  are  hereby  empow- 
ered and  directed,  if  it  can  be  conveniently  done  to  answer  both 
the  puiposes  of  navigation  and  water  works  aforesaid,  to  enter  into 
reasonable  agreements  with  the  proprietors  of  such  situation  con- 
cerning the  just  proportion  of  the  expenses  of  making  large  canak 
Of  cuts,  capable  of  carrying  such  quantities  of  water  as  may  be 
sufficient  for  the  purposes  of  navigation,  and  also  for  any  such 
water  works  as  aforesaid.'  (p) 

The  great  object  of  this  law  was  the  formation  of  a  new  line  of 
navigation ;  but  here  a  new  subject  is  introduced ;  mills  are  provi- 
ded for  in  connexion  with  certain  canal  portions  of  that  line.  <  Some 
of  the  places,  it  is  said,  through  which  it  may  be  juecessary  to  con- 
duct canals,  may  be  convenient  for  erecting  mills.'  Any  place  on 
the  margin  of  this  stream,  at  all  convenient  for  erecting  a  mill, 
must  have  the  qualities  which  has  been  described ;  for,  although 
it  may  be  said,  that  this  expression  may  refer  to  the  middle  of  the 
•river,  or  any  place  through  which  a  canal  may  be  conducted,  of 
which  there  may  be  a  great  number  and  variety  along  the  line  of 
this  new  navigation ;  yet,  in  this  case,  we  are  not  allowed  to  take 
any  such  range ;  because,  the  claims  of  this  plaintiff  are  expressly 
confined  to  that  space  of  land  on  the  left  bank  of  the  river,  exten- 
ding from  the  head  of  the  litde  falls  to  tide.  Therefore,  this 
expression,  so  far  as  regards  the  claim  of  the  plaintiff,  cannot  pos- 
'sibly  refer  to  any  other  kind  of  mill-sites,  than  such  as  have  been 
described  and  designated,  by  the  diagram  ABC.  The  places 
spoken  of  are  such  only  as  have  the  natural  qualities  of  mill-sites ; 
they  are  not  such  as  the  new  work  may  make  convenient  for  erec- 
ting mills,  but  such  only  as  were  so  naturally  at  that  time. 

Again,  it  is  said,  that  ^  the  persons  possessors  of  such  situation 
may  design  to  improve  the  same.'  Whence  it  appears,  that  the 
-subjects  spoken  of  are  naked  natural  mill-^sites ;  not  any  situation 
on  which  a  mill  has  been  erected ;  but  merely  those  which  the 
owner  '  may  design  to  improve ;'  and  it  must  have  the  qualities 
which  have  been  shewn  to  belong  to  such  a  natural  mill-site ;  for, 
otherwise  it  cannot  be  regarded  as  a  place  'convenient  for  erecting 
■       -  ■  ■  - 

(p)  1784»  ch.  8S,  I.  18. 
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n  min,'  or  as  such  a  ntnation  which  the  owner  '  may  design  to  im« 
proye.'  The  sort  of  place  spoken  of  is,  thus,  clearly  specified  and 
ascertained ;  and  the  owner  is  described,  as  ^the  person  possessor 
of  sach  a  sitoation ;'  that  is,  as  a  person  who  is  the  possessor  of  a 
mill«site.  But  a  natural  mill-site  may  exist,  and  yet  no  one,  or  any 
two  or  more  individuals  may  be  the  legal  owners  of  it ;  because,  a 
natural  mill-site  being  incapable  of  division,  if  any  portion  of  the 
knd  necessary  for  the  head  and  tail  race,  and  the  position  of  the 
mill  be  separated  from  the  rest,  by  being  held  in  severalty  by  dif- 
ferent owners,  there  exists,  in  fact,  no  legal  right  in  any  one  to 
such  natviral  mill-site.  And  certainly  the  legislature  could  never 
be  understood  to  say  of  any  one, '  that  he  may  design  to  improve,' 
any  property  to  ndiich  he  has  no  legal  right,  in  any  way  it  might 
be  improved,  if  ofher  parcels  were  united  with  it,  and  the  whole 
were  held  altogether  by  one  and  the  same  owner. 

This  plaintiff  founds  his  claim,  under  this  section,  upon  the  fact 
of  his  being  one  of  the  ^  persons  possessors  of  such  a  situation.' 
But,  it  appears,  that  this  large  tract  of  land  binding  on  the  river 
Potomac,  from  the  little  falls  to  tide,  was  originally  granted  by  the 
state  in  distinct  parcels  to  different  persons ;  that  it  has  undergone 
nnce  several  divisions,  and  re-unions ;  and  that  it  does  not  appear, 
from  anything  in  (he  case,  to  what  separate  parcel  this  plaint^  is 
entided;  nor  does  it  appear,  whether  the  parcel  he  owns  is  sufficient 
to  constitute  a  mill-site ;  and  was  so  held  by  him,  or  those  under 
wfacnn  he  claims,  at  the  time  this  act  was  passed,  without  any  divi- 
sion, or  alienation  of  any  of  its  necessary  constituent  parts,  since 
that  time ;  nor  is  there  any  thmg  in  the  case  which  shews  who 
were  the  possessors  of  mill-sites  in  the  year  1784,  or  when  this 
suit  was  instituted,  or  at  any  other  time. 

'It  is  the  intention  of  this  act,  not  to  interfere  with  private  pro- 
perty, but  for  tiie  purpose  of  improving  and  perfecting  the  said 
navigation.'  The  kinds  of  'private  property,'  here  referred  to, 
were  the  unimproved  mill-sites,  which  had  been  previously  desig- 
nated. This  act,  by  means  of  the  work,  which  it  gave  authority 
to  coBStmct,  could  interfere  with  a  mill-site  in  only  one  of  two 
ways;  either  by  preventing  the  water  from  reaching  it,  or  by  oc- 
cupying the  whole,  or  a  material  portion  of  the  very  mill-site  itself. 
These  two  modes  of  interference  could  be  effected  by  only  one 
kind  of  work ;  that  is,  by  a  canal ;  because,  this  sentence  must  be 
taken  in  connection  with  its  context;  and  then  it  must  be  read 
AuBj  at  places  through  which  it  may  be  necessary  to  conduct  ca- 
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nals,  they,  the  canals,  may  interfere  vdih  mill-sites,  with  which  it 
is  the  intention  of  this  act  not  to  interfere,  but  for  the  purpose  of 
navigation,  unless  with  the  consent  of  the  proprietors.  Conse- 
quently, if  the  new  navigable  canal  interfered  with  a  mill-site, 
either  by  diverting  the  water  from  it,  or  by  occupying  its  place, 
there  were  but  two  modes  of  redress  left  to  its  owner.  Either  to 
accept  an  equivalent  in  money  to  be  agreed  upon  by  the  parties,  or 
to  be  setded  by  a  jury;  or  to  have  the  canal  itself  appropriated  as 
a  head-race  to  it ;  and  thus  save  it  to  himself,  and  fox  the  benefit 
of  the  public.  To  give  the  possessors  of  mill-sites  this  latter 
choice,  subject  to  certain  restrictions,  was  the  sole  object  of  this 
section,  and  none  other.  And  accordingly,  with  this  intention  tbe 
legislature  proceeds  to  enact : 

^That  the  water,  or  any  part  thereof,  conveyed  through  any  canal 
or  cut  made  by  the  said  company,  shall  not  l)e  used  for  any  pur- 
pose  but  navigation,  unless  the  consent  of  the  proprietors  of  the 
land  through  which  the  same  shall  be  led  be  first  had.'  The  gene- 
ral tenor  of  the  act  had  confined  all  the  operations  of  the  company 
to  the  formation  of  a  new  line  of  navigation ;  and  here,  that  re« 
striction,  in  accordance  with  the  whole  spirit  of  the  act,  is  dis- 
tinctly expressed  and  repeated,  as  is  evident,  with  no  other  view 
than  to  ingraft  upon  it  an  exception.  The  water  of  the  river,  it  is 
declared,  fshall  not  be  used  for*  any  purpose  but  navigation ;'  this 
is  the  general  rule,  then  comes  the  exception,  ^unless  the  consent 
of  the  proprietors  of  the  land  through  which  the  same  shall,  be  led 
be  first  had.'  This  is  the  exception  and  condition  upon  which  the 
water  of  the  river  may  be  used  for  mills  as  well  as  for  navigation. 
'The  consent  of  the  proprietors  must  be  first  had.'  If  it  cl^  be 
had,  then  it  appears,  that  the  corporation,  as  well  as  the  proprie- 
tors, may  use  the  water  for  mills ;  or  they  may  jointly  participate 
in  making  that  use  of  it.  But,  if  the  proprietors  maliciously  or 
capriciously  withhold  their  consent,  the  corporation  must  submit; 
for,  no  power  is  given  to  it,  in  such  case,  to  have  the  property 
valued  and  condemned  to  any  such  use.  The  will  or  consent  of 
the  proprietors  is  not,  in  this  respect,  subject  to  the  slightest  con- 
trol, they  are  left  perfecdy  free  to  consent  or  not  at  pleasure. 

'And  the  said  president  ^d  directors,  or  a  majority  of  them,  are 
hereby,  empowered  and  directed,  if  it  can  be  conveniently  done,  to 
answer,  both  the  purposes  of  navigation  and  water-works  afore- 
said, to  enter  into  reasonable  agreements  with  the  proprietors  of 
such  situation  concerning  the  just  proportion  of  the  expenses  of 
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naSojDig  hrge  canals  or  cuts,  capable  of  carrying  such  quantities  of 
water  as  may  be  sufficient  for  the  purposes  of  navigation  and  also 
ibr  sodi  water-works  as  aforesaid*'  The  first  condition  upon 
idiich  «i  application  of  water  may  be  made  to  miBs,  as  well  as  to 
navigation,  is  the  consent  of  the  proprietors*  But,  supposing  that 
to  be  given,  still,  there  are  other  conditions  of  the  most  grav€  im'* 
portance,  which  must  all  be  complied  with,  before  any  water  can 
be  taken  firom  these  canals  for  mills.  The  company  are  empowered 
and  directed  to  do  so,  ^if  it  can  be  conveniently  done  to  answer 
both  purposes*'  This  allows  to  them  an  extent  of  discretion, 
which  cannot  be  duly  appreciated  without  adverting  to  the  conse-* 
queaces  of  making  a  navigable  canal  tributary  to  mills  as  their 
headrace. 

The  application  of  water  as  the  propelling  power  of  miUs,  re^ 
quires  that  it  should  flow  in  currents,  no  matter  how  rapid,  so  it 
does  not  inundate  the  position  of  the  mill ;  but  the  perfection  of  a 
navigaUe  canal  is,  that  the  water  it  contains  should  be  entirely 
motiooless.  The  one  use  requires  quick  motion,  and  the  other 
stiDness.  Hence  the  unlimited  a^plkation  of  the  same  volume  of 
water ;  or  rather  the  having  of  water  conducted  along  a  cavity  to 
answer  both  puiposes  is  absolutely  and  directly  incompatible,  {q) 

To  iflostrate  this,  we  must  again  recur  to  the  diagram.  Let  A 
D  be  the  navigable  canal  twenty-five  feet  wide,  and  two  feet  deep, 
made  tributary  to  millnsites  as  a  he^d  race.  Suppose  the  whole 
line  fipom  4  to  D,  a£brds  sites  for  mills;  and  that,  within  that  space, 
there  is  room  for  the  a^ectioB  of  forty  auUs ;  then  suppose  Hiat  the 
dimensions  of  the  canal  constructed,  be  ^capable  of  carrying  such 
quantities  of  water  as  may  be  sufficient'  for  twenty  mills  only.  It 
foUows,  tfiat  one*half  of  the  mill-sites  cannot  be  occupied ;  and 
that  the  other  balf  must  totally  annihilate  the  navigation.  But,  if 
the  draft  fiom  the  canal  for  mills  be  of  such  a  volume  as  to  give  a 
rapid  motion  to  the  waters,  the  navigation,  in  one  way  at  least, 

(f)  *0afegiut  Mid  lata!  error  bas  been  iatcswcnrea  into  the  scheme  of  the  otibef 
caoaJe,  eiceptiiig  oaly  ttiat  of  the  Potomae*  They  have  be*n  dug  as  much  with  « 
view  to  ttie  cKction  of  mills,  as  to  the  purposes  of  Davigatioa.  To  fit  them  ior  miU* 
nces,  their  descent  is  r^id,  and  their  current  strong.  They  are  liable,  of  coarse^ 
to  the  wialion  of  the  quantity  of  water  in  the  river ;  they  bring  down  with  their 
cnnat,  tbs  allavium  of  the  river;  bars  are  ibrmed  in  them,  as  well  by  this  aUu- 
vinm,  as  by  the  land  wash;  and  their  banks,  where  they  are  not  of  rock»  or  waUed, 
are  Uahle  to  perpetoal  wear  by  the  current.  The  canal  is,  besides,  itself  an  iacoa* 
venieiit  rapid  to  those  who  would  ascend  it.'— Per  Latrobe,  Report  of  A.  Gallatin, 
Secretary  of  the  Treasury,  on  Roads  and  Canals,  1S08,  page  86. 
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must  be  greafly  hindered  and  retarded ;  and  so  far  tlie  two  uses  c^ 
the  water  are  also  incompatible.  It  is  to  that  incompatibility  of 
thosjB  two  uses,  when  exercised  without  limit,  to  which  this  law 
here  alludes;  and  it  is  that  matter  which  it  was  the  intention  of 
the  legislature  to  submit  to  the  sound  discretion  of  the  coipora* 
tion.  (r) 

Hence,  I  feel  satisfied^  that  by  this  expression,  ^  tf  it  can  be 
conveniently  done  to  answer  both  puiposes,'  this  body  pc^e  has 
been  clothed  with  as  perfect  a  freedom  of  will  and  discfetkwi,  as 
that  reserved  to  the  proprietors ;  because,  even  if  the  coiporatioB 
should  refuse  to  '  enter  into  a  reasonable  agreement,'  the  propne* 
tor  would  not  be  without,  redress ;  since  the  law  has  provided  foi 
him  an  adequate  mode  of  obtaining  compensation  for  his  property; 
and  because,  if  the  corporation  were  hdd  to  be  under  any  sort  of 
obligation,  such  obligatioD  would  place  it  in  the  power  of  the  pro- 
prietors to  subject  the  body  politic  to  such  a  judicial  control  as 
might  defeat  the  prineipal  and  great  object  itself*  It  being  then  a 
matter  entirely  at  the  pleasure  of  the  corporation  to  enter  into  such 
reasonable  agreements  as  they  might  think  proper ;  and  no  contiaci 
appearing  to  have  been  made  with  this  plaintiff,  or  any  one  vmda 
whom  he  claims,  the  court  finds  this  company  under  no  kind  of 
legal  obligation  which  it  can  command  them  to  fulfil. 

In  the  preamble  to  this  section,  it  is  declared,  that  <  some  of  the 
places,  through  which  it  may  be  necessary  to  conduct  the  said 
canals,  may  be  convenient  for  erecting  mills.'  And  here,  it  is  said,, 
that  reasonable  agreements  may  be  made  ^  with  the  proprietors  of 
such  situation  concerning  the  just  proportion  of  the  expenses  o£ 
making  large  canals  or  cuts.'  The  whole  law,  from  b^inning  to 
end,  speaks  of  but  one  line  of  navigation ;  it  affords  all  the  pow* 
ers  necessary  to  make  that  one  line,  but  no  more.  Canals  and 
cuts  are  parts  of  the  line ;  and  they  are  directed  to  be  twenty-five 
feet  wide,  and  four  feet  deep;  (s)  which  were  deemed  sufficient  for 
all  the  purposes  of  the  contemplated  navigation.  It  vtras  not 
deemed  necessary  to  give  to  the  corporation  authority  to  make 
larger  canals  for  that  purpose ;  or  to  alter  the  route  of  a  canal ;  or 
to  enlarge  it  after  it  had  been  made. 


(r)  The  Bridgewater  Canal,  and  the  Dearne  and  Dove  Canal,  in  England,  have 
tambling  bays,  and  guage  wiere  for  miila,  and  for  watering  meadows. — Re$a^  OjfiUK 
art.  QMal,^{9)  17S4,  ch.  88,  a.  17. 
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Hie  ^maldng  large  canals,'  therefore,  can  only  mean  such  as 
'Were  to  he  made  originaDj,  and  in  the  first  instance.  If  the  pro* 
prietors  and  flie  company  could  agree  ^  concerning  the  just  propor- 
tion of  the  expenses/  those  canals,  when  about  to  be  laid  out,  were 
to  be  made  to  suit  both  objects,  instead  of  that  one  only,  the  neces- 
saiy  dimensions  for  which  are  specified ;  that  is,  if  upon  agreement 
any  increase  in  the  specified  dimensions  of  the  canal  to  answer  the 
additional  purpose  should  be  determined  upon,  an  estimate  of  the 
expense  was  to  be  made ;  and  <  the  just  proportion  of  the  expenses 
of  maldng  large  canals  or  cuts  capable  of  carrying  such  quantities  of 
^ater  as  may  be  sufficient  for  the  purposes  of  navigation,  and  also 
fcr  any  such  water  works,*  as  the  proprietors  of  the  mill-sites  might 
desire  to  erect,  should  be  then  finally  ascertained.  The  two  pur- 
poses were  to  be  answered  at  once,  and  in  the  beginning  by  tiieir 
taking  laige  canals.*  How  large  over  and  above  that  which  was 
declared  to  be  sufficient  for  navigation  alone,  is  no  otherwise  speci- 
fied, than  by  declaring,  that  it  should  be  ^  capable  of  carrying  such 
quantities  of  water  as  may  be  sufficient  for  both  purposes.' 

Hence,  it  is  perfectiy  manifest,  that  the  legislature  had  meditated 
upon  the  incompatibility  of  answering  the  two  purposes,  of  navi- 
gation and  mills,  to  an  unlimited  extent  from  the  same  canals ;  and 
had  guarded  against  it  by  thus  tlnequivocally  declaring,  that  the 
canal  should  be  commensurate  to  both  purposes.  The  legislature 
did  not  leave  it  in  the  power  of  any  proprietor  of  land,  by  with- 
holding his  consent,  or  refusing  to  enter  into  a  reasonable  agree- 
ment, to  prevent  the  corporation  from  making  a  canal  of  the  speci- 
fied dimensions  finr  navigable  purposes;  for,  to  meet  any  such 
opposition,  it  is  provided,  that  a  juiy  may  be  called  and  his  land 
condemned ;  because  the  new  line  of  navigation  being  a  highway, 
and  dedicated  to  public  uses,  such  condemnation  might  rightfully 
be  made,  by  virtue  of  that  eminent  domainj  which  has  been  tacitiy 
conceded  to  the  government  over  all  private  property. 

But  although  a  great  and  eminent  balance  of  good  to  the  public 
has  authorised  the  violation  of  private  property  under  every  mode 
of  government  in  the  world ;  (t)  yet,  in  such  cases,  even  the  greatest 
of  (fespots  has  been  irresistibly  struck  with  the  justice  of  the  de- 
mand for  an  adequate  compensation,  (u)  But  the  construction  of 
nulls,  the  enhancement  of  the  value  of  private  property,  and  the 
aggrandisement  of  individuals  alone,  without  any  view  to  the  pub* 

(0  Godwin's  PoL  Jott.  b«  8,  c.  S^u)  Tacitus  Ann.  b.  1»  s.  75» 
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lie  goody  are  certainly  not  such  causes  as  can  alone  justify  the 
exercise  of  the  government's  power  of  eminent  domain  over  the  pro- 
perty of  any  one.  (9)  And  therefore  it  was,  that  no  power  was 
given  by  this  law  to  have  any  private  property  condemned  for  the 
use  of  any  mill,  or  to  subserve  the  purpose  of  any  water- works, 
which  any  individual,  for  his  own.  private  emolument,  might  be 
willing  to  associate  with  the  canal  to  be  constructed  by  The  Poto- 
mac Company^  The  additions,  to  the  specified  canal,  for  all  «ach 
purposes,  were  to  be  obtained  by  reasonable  agreements ;  and  in 
BO  other  manner  whatever ;  if  they  could  be  conveniently  made  in 
that  way  to  answer  both  purposes,  this  section  allowed  it  to  be 
done ;  if  not^  no  condemnation  was  to  be  suffered  at  any  time,  for 
any  such  purpose* 

But  supposing  the  right  to  condemn  granted  to  this  corporation, 
it  must  have  been  intended  to  provide  for  the  erection  of  mills  io 
connexion  with  the  canal.  Then  it  is  evident,  that  both  purposes 
must  be  comprehended  in  the  original  formation  of  those  canals; 
and  the  acquisitions  of  the  company  for  that  purpose.  The  law  no 
where,  by  any  express  words,  or  by  any  fiedr  construction,  autho- 
rises the  company  to  make  any  new  and  additional  acquisitions 
along  the  line  of  navigation  formed  by  them,  even  for  the  purpose 
of  that  navigation ;  much  less  for  mills,  or  any  other,  or  additional 
purpose.  But  the  erection  of  mills,  to.  which  the  canal  is  made 
tributaiy,  as  a  head  race,  necessarily  requires  the  ^making  large 
canals,  capable  of  carrying  such  quantities  of  water  as  may  be 
sufficient  for  both  purposes ;'  and^  consequently,  if  they  have  not 
originally  that  capacity,  they  must  be  enlarged  before  mills  can  be 
supplied  firom  them. 

This  canal,  it  is  admitted  on  all  hands,  has  no  more  than  the 
specified  dimensions  of  the  required  navigable  canal ;  and,  there- 
fore, if  the  plaintifTs  claim  is  to  be  gratified  to  any  extent  whatever 
the  canal  must  be  enlarged ;  and  its  capacity  for  canying  an  ade- 
quate additional  quantity  of  water  provided  for  in  s(»ne  waj. 
ThiSy  I  apprehend,  can  only  be  effected  by  additions,  in  one  of 
three  modes ;  by  adding  to  its  width,  to  its  depth,  or  to  its  height. 
We  have  only  to  cast  an  eye  over  the  plots  filed  in  this  case,  to 
see,  that  if  it  is  to  be  widened,  the  corporation  must,  for  that  pur- 
pose, acquire  an  addition^  breadth  of  land  on  one  or  on  each  side. 


(V)  Vattel,  b.  1,  c.  20,  a.  244 
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If  it  is  to  be  raised  then,  on  reverting  to  the  diagram,  it  will  be 
seen,  that  supposing  the  canal  A  B,  to  be  the  head  race,  it  can 
only  be  eflEected  by  a  dam  A  2,  or  an  elongation  of  the  canal  to  1, 
and  in  either  case,  the  absolute  right  in  the  land  itself,  or  the  right  to 
flood  the  land  A  2 1,  must  be  acquired  by  the  corporation.  Again, 
if  it  is  to  be  deepened,  then  the  excavation  at  A,  must  be  such 
as  to  draw  o£f  the  virater  from  the  land  A  2  1,  to  its  prejudice ;  and 
consequently,  a  right  to  do  so,  or  a  clear  title  to  the  land  must  be 
acquired  by  the  company.  Every  possible  way  then,  of  enlarging 
the  canal,  after  it  has  been  once  formed,  necessarily  implies  a  new 
acquisition  of  property  by  the  company.  But  the  act  of  their  incor- 
poration, has  given  them  no  power  whatever  to  purchase  and  hold, 
much  less  any  authority  to  take  from  others,  and  have  condemned 
to  their  use  any  property,  or  franchise  whatever  to  be  applied  to 
any  such  purpose,  {to) 

That  this  is  the  correct  construction  of  this  law  is  strongly  sus- 
tained by  the  express  provisions  of  an  act  passed  at  the  then  next 
preceding  session  of  the  General  Assembly,  upon  a  subject,  in  all 
respects,  precisely  similar;  which  act  after  constituting  certain 
persons  a  body  politic,  by  the  name  of  The  Proprietors  ^the  SuS" 
quehanma  Canals  for  the  purpose  of  constructing  a  canal  as  described, 
declares,  that  ^it  is  necessary  for  the  making  the  said  canal,  and 
erecting  grist-mills  and  other  water- works  thereon^  that  provision 
should  be  made  for  condemning  a  quantity  of  land  not  exceeding 
two  hundred  acres.'    And  it  then  proceeds  to  enact  accordingly,  (x) 
But  in  this  act  incorporating  The  Potomac  Company ^  no  such  pro- 
vision has  been  made  in  any  form.    And  it  is  also  worthy  of  re- 
maik,  that  the  eleventh  section  of  the  act  incorporating,  The  Poco- 
wuihe  Companjfy  (y)  appears  to  have  been  copied  verbatim  from  the 
tlurteenth  section  of  the.  act  incorporating  The  Potomac  Company^ 
ndther  of  which  contains  any  provision  for  erecting  water- works 
anular  to  that  of  the  act  incorporating  The  Proprietors  of  the  SuS' 
^pahanna  Canal, 

Much  has  been  said  about  the  surplus  water  and  the  waste  water 
of  the  canals  of  The  Potomac  Company^  as  evidence  of  its  being 
the  intention  of  this  law,  that  the  adjacent  and  riparian  owners  of 
land  should  be  allowed  to  draw  such  a  quantity  of  water  from  it  as 
mi^t  be  necessary  for  any  mill  they  might  wish  to  erect ;  and  of 

■■■■■■!■  '  ■■  — —  I  ■M-.^-M     I     I      !■      ■  ■■!  ■      l<— 1^»^^ 

(•)  filakemora  v.  The  Glamoiginshire  Canal  Navigatioii,  6  Cond.  Chan.  Rep. 
SSO.— (X)  17SS,  ch.  28,  a.  6.— (y)  1796,  ch.  17. 
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the  right  to  such  waters,  which  the  owners  of  the  land,  over  whicb 
they  have  been  suffered  to  flow,  have  acquired  by  a  kind  of  pre- 
scription. It  must  be  recoDected,  however,  that  the  phrases  ^sur- 
plus water,'  and  ^waste  water,'  are  nowhere  to  be  found  in  the  act 
incorporating  The  Potomac  Company ;  and '  that,  in  using  those 
expressions,  fieicts  are  referred  to>  which  are  not  mentioned  at  all  in 
that  law. 

It  appears,  among  the  circumstances  of  this  case,  that  the  canal 
which  this  plaintiif  has  claimed  the  right  so  seriously  to  incumber, 
if  not  to  destroy  as  a  navigable  passage,  by  drawing  off  its  waters 
to  mills,  has  not  been  in  any  manner  protected  at  its  upper  entrance 
from  the  wild  ungovernable  river,  with  which  it  is  connected ;  the 
freshets  of  which  rise  from  fifteen  to  thirty  feet  above  its  low  summer 
level.  In  consequence  of  which,  the  canal,  like  its  fountain,  the 
river,  has  its  seasons  of  bursting  fulness  and  of  comparatively  low 
small  volume.  Left  so  exposed  to  the  violences  of  the  river,  it  is 
by  no  means  extraordinary,  that  there  should  be  in  the  canal  a 
multitude  of  leaks,  cracks,  and  rents  from  which  great  sluices  of 
water  are  continually  gushing  out.  These  escapes  from  the  cand 
may  well  enough  be  called  ^waste  water ;'  and  they  afford  veiy 
satisfactory  evidence  of  the  improper  exposure  and  imperfect  struc- 
ture of  the  canal ;  but  it  seems  to  be  a  mistake  to  summon  them  up 
as  proofs  of  there  being  a  regular  amount  of  ^surplus  water'  in  it, 
sufficient  for  mills.  They  are  facts,  which  prove,  that  the  canal 
has  been  very  rudely  and  injuriously  intruded  upon  by  the  river, 
for  want  of  guard-locks  at  its  upper  entrance,  and  nothing  more. 
Indeed  so  far  from  affording  any  evidence,  that  the  canal  has  a 
capacity  to  carry  water  sufficient  for  mills,  as  well  as  navigation, 
they  are  proofs,  that,  for  want  of  a  guard-lock  at  its  inlet,  it  is 
alike  unsafe  and  dangerous  to  both,  since  the  swollen  torrent, 
which  obstructa  navigation,  might  sweep  a  mill  to  destruction,  by 
the  same  kind  of  force  which  rends  and  prostrates  the  banks  and 
mounds  of  the  canal  itself. 

But  it  seems  to  be  a  still  greater  mistake  as  to  the  nature  and 
Causes  of  these  issues  and  sluices,  to  cite  their  long  continuance  as 
furnishing  a  presumption,  that  the  owners  of  the  land,  over  which 
they  flow,  have  a  right  to  consider  them  as  permanent  streams  on 
which  they  may  erect  mills.  Presumptions  of  fact  are  conclusions 
drawn  from  particular  circumstances.  They  are  such  inferences  98 
are  found  by  experience  to  be  usually  consequent  upon  or  coinci- 
dent with  certain  known  facts.    A  presumption  of  right  always 
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Eopposes  some  tacit,  or  implied  admission  of  him  against  whom  it 
is  brought  to  bear,  that  the  title  claimed  is  well  founded*  The 
piinciples  of  common  law  presumptions  arising  firom  lapse  of  time, 
and  those  statutory  limitations  which  have  been  introduced  to  quiet 
the  rights  of  individuals,  are  among  the  most  balmy  principles  of 
the  bw,  and  should  always  be  highly  respected,  (a)  Before  a  pre* 
Aimption  of  right  can,  however,  be  founded  upon  the  continuance 
of  certain  circumstances  during  any  length  of  time,  it  must  be 
sbermi,  that  such  circumstances  necessarily  involve  an  admission 
of  the  right  of  him  by  whom  it  is  claimed*  There  must  appear  to 
be  such  an  obvious  connexion  between  the  circumstances,  and  the 
light,  that  so  soon  as  the  circumstances  are  established  an  irresisti- 
ble inference  immediately  arises  that  the  right  as  claimed  must  also 
exist,  (i) 

But  the  fact  of  there  being  rents  in  a  canal  affords  a  just  founda« 
tion  for  presuming,  that  it  has  b^en  badly  constructed ;  or  that  it 
is  closed  to  such  floodings  as  to  diminish  its  utility  and  make  it 
veiy  expensive  to  its  owners.  It  by  no  means  follows  as  a  fair 
consequence  from  such  facts,  or  from  their  long  continuance,  that 
the  owners  of  the  canal  had  made  such  sluices,  or  suffered  them  to 
contiDue  with  an  implied  or  tacit  understanding,  that  they  might 
be  considered  as  constant  streams  applicable  to  mills.  There  is 
no  obvious  or  natural  connexion  between  such  circumstances  and 
fhe  existence  of  such  a  right  in  any  form ;  nor  has  such  a  right 
been  found  by  experience  to  be  usually  consequent  upon,  or  coinci- 
dent with  any  such  known  facts.  The  continuance  of  such  cir- 
cumstances does  not,  in  any  manner,  involve  an  admission  of  any 
audi  right ;  nor  do  they  stand  in  the  slightest  degree  related  as 
cause  and  effect.  If  the  canal  had  been  protected,  as  it  ought  to 
have  been,  by  a  guard  lock  at  its  inlet,  its  supply  of  water  would 
ha?ebeen  regular;  it  might  have  been  made  perfectly  close  eveiy 
where,  and  there  would  have  been  no  waste  or  appaitotly  surplus 
^aler  gushing  from  its  sides.  These  presumptions  urged  by  the 
plaintiff  are,  therefore,  wholly  unfounded.  From  all  which  it  is 
peifecdy  dear,  that  this  act  incorporating  The  Potomac  Company ^ 
has  neither  given  nor  reserved  to  this  plaintiff,  or  to  any  proprietor 
of  land,  any  shadow  of  right,  independently  of  any  express  agree- 

(a)  Dudley  v.  Dudley,  Prece.  Chao.  249;  Cbuiwood  v,  MmgaD,  1  New  Rep.  S6 ; 
The  Rebecca,  6  Rob.  Ad.  Rep.  104 ;  Lingan  v.  Hendenoo,  1  BUod,  272.^^.)  1  £?. 
Fottuer  Ob.  472 ;  2  £7.  Pofhier  Ob.  119 ;  4  Stark.  £vi.  1234. 
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ment,  of  which  there  is  no  allegation  or  proof  of  any  having 
made,  to  make  any  portion  of  the  navigable  canal,  constixicted  by 
that  company,  tributaiy  to  ainy  mills  or  water-works,  or  to  draw 
water  from  such  canals  for  any  purpose  whatever. 

This  plaintiff,  after  having  presented  himself  as  the  legal  owner 
of  certain  natural  mill-sites ;  and  as  the  claimant  of  certain  privi- 
leges with  which  the  property  of  these  defendants  stand  charged ; 
and  endeavouring  to  sustain  his  right  to  have  that  property,  and 
those  privileges  protected  by  the  conservative  ph>cess  of  this  courts 
now  assumes  a  new  and  entirely  different  garb,  and  comes  before 
the  court  as  one  of  the  society,  and  a  collegiate  brother  of  the  de^ 
fendants.  He  Qlleges,  that  he  is  a  stockholder  of  the  body  politic, 
called  The  Oiesapeake  and  Ohio  Caned  Company ;  that  the  cor- 
poration themselves,  or  their  president  and  directors  are  expend- 
ing the  ftinds  of  the  institution  in  a  manner  not  warranted  by  law ; 
and  are  erecting  works,  and  extending  them  to  points  beyond  the 
assigned  limits,  to  answer  purposes,  and  subserve  interests  entirdy 
alien  to  the  great  objects  of  the  act  of  incorporation,  and  alto- 
gether at  variance  with  the  authority  confened  by  it,  which  opera- 
tions, the  plaintiff  complains,  will  work  a  fraud  upon  him,  and 
result  in  the  most  irreparable  injury  to  his  property  and  rights  as  A 
stockholder  in  the  company.  And  he  thereupon  prays,  that  these 
defendants  may  be  restrained  by  an  injunction  from  thus  illegaOy 
misapplying  those  fimds. 

The  defendants  meet  and  oppose  this  complaint ;  Jirsty  on  the 
ground,  that  the  works,  projected  and  now  in  part  executed,  were 
expressly  authorized  by  the  whole  corporation,  at  a  general  meet- 
ing, to  which  all  the  stockholders  were  regularly  called,  and  this 
plaintiff  among  the  rest ;  which  determination  of  the  corporation, 
in  general  meeting,  must  be  deemed  final  and  conclusive ;  next^  on 
the  ground,  that  the  erecting  and  extending  the  works,  in  the  man- 
ner projected,  being  altogether  within  the  District  of  Columbia,  is 
a  matter  which  belongs  exclusively  to  the  government  of  that 
District;  and,  having  been  heretofore  submitted  to  a  legal  and 
ccxnpetent  tribunal  there,  by  which  the  formation  of  them  had 
been  decided  to  be  legal  and  proper,  this  court  can  have  no  juris- 
diction  of  the  matter  in  any  way  whatever ;  and  lastly ^  upon  the 
ground,  that  the  erection  and  extension  of  the  works  as  planned, 
and  in  part  executed,  are  in  violation  of  no  law,  and  have  been 
authorized  by  the  express  provisions  of  their  act  of  incorporation. 

The  validity  of  the  first  of  these  grounds  of  defence  must  de- 
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pcoA  upon  the  extent  to  which  tbe  resolutions  of  this  corporation 
Bie  to  be  deemed  final  and  conclusiTe ;  or,  how  far  this  court  can 
exercise  over  bodies  politic  of  this,  or.  any  other  description,  a 
superintending  said  controlling  authority.  It  must  be  constantly 
borne  in  mind,  that  all  corporations  are  artificial  beings  who  have 
all  the  capacities  and  faculties  of  natural  beings  to  the  full  extent 
of  the  powers  vested  in  theni  by  the  express  terms  of  their  incor- 
poration ;  and  also  of  such  other  powers  as  are  necessarily  inci- 
dent to  those  expressly  granted.  Each  corporation,  whether  sole 
or  aggregate,  or  however  constituted,  is  and  must  be,  finom  its  na- 
ture, an  artificial  being,  in  itself  altogether  separate  and  distinct 
from  that  of  any  one,  or  any  aggregation  of  natural  persons  of 
whom  it  is  constituted*  The  internal  government  of  many  of  the 
corporations  of  England  is  exercised  subject  to  the  superinten- 
dence and  control  of  the  visitor,  who  is,  most  commonly,  the  pri- 
vate founder  or  donor  of  the  funds  with  which  it  deals.  This  visi- 
tatorial power,  in  the  hands  of  private  persons,  is  exercised  in  a 
summary  or  arbitrary  manner,  and  being  liable  to  abuse,  is  there- 
fore never  encouraged  or  extended,  (g)  But  where  there  is  no 
special  visitor,  which  is  commonly  the  case  with  all  civil  corpora- 
tions, die  visitatorial  power  is  exercised,  in  England,  by  the  Court 
of  King's  B^|ch,  by  means  oi  a  mandamusy  or  information ;  (d)  and 
here,  in  like  manner,  by  the  courts  of  common  law  having  original 
jurisdiction. 

In  diis  instance,  the  object  is  to  control  this  company  in  the  dis- 
bursement of  its  corporate  funds,  on  the  ground,  that  they  are  not 
applied  to  corporate  purposes,  or  in  the  manner  authorized  by  the 
act  of  incorporation.  It  is  said,  that  according  to  the  civil  law, 
the  rights  of  bodies  politic  over  their  corporate  property  is  like  that 
of  minors ;  and  that  they  cannot  be  permitted  to  dispose  of  it  in 
any  way  to  the  prejudice  of  the  institution,  {e)  But,  according  to 
the  common  law,  it  is  otherwise ;  for  it  is  laid  down  as  an  incident 
of  an  bodies  politic,  that  corporate  property  may  be  encumbered, 
applied,  or  aliened,  by  its  full  and  regular  assent,  in  any  manner, 
and  Sot  any  purpose  whatever ;  the  will  of  the  artificial  body,  as 
of  a  natural  body,  in  all  such  cases,  being  the  law,  and  standing 
in  the  place  of  any  reason  for  so  doing.  This  uncontrolable  right 
of  alienation,  in  the  case  of  ecclesiastical  corporations,  in  England, 

(c)  Attaney-GeDeral  v.  MiddletoD,  2  Yes.  Z2S.-^d)  1  Blac.  Com.  481.— (<)  Vatp 
H  b.  1, 8. 247. 

19  V.2 
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vas  productive  of  such  evils,  as  occasioned  a  check  to  be  put 
upon  it  by  what  are,  there,  called  the  disabling  statutes ;  but,  as 
to  all  other  corporations,  the  common  law  rule  is  still  in  fofce.  (j 
There  are  many  cases  to  be  met  with,  and  some  of  a  very  com] 
cated  nature,  where  a  single  corporator  has  by  bill  in  equity 
the  corporation  itself  to  account,  in  order  to  obtain  his  due 
of  rents  and  profits ;  {g)  and  also  where  the  body  politic  itself 
by  biU,  asked  to  have  relief  against  its  own  directors,  officers 
servants,  in  respect  of  their  frauds,  mismanagement,  or  br< 
of  trust  (A)  But  this  is  the  first  instance,  in  this  court,  in  wl 
a  member  has  charged  the  body  politic  itself  with  making  e: 
ditures  not  for  corporate  purposes ;  and,  on  that  ground,  pray< 
have  it  prevented  from  doing  so  by  injunction. 

It  is  said,  that,  in  this  case,  such  a  restriction  may  be  impos 
because,  the  state  is  a  stockholder ;  and,  therefore,  that  the  pi 
is  peculiarly  interested  in  the  proper  application  of  the  corpoi 
funds.  But  if  the  republic  condescends  to  become  a  dealer 
stocks,  and  to  place  herself  upon  the  foot  merely  of  a  corporal 
or  member  of  an  incorporated  company,  she  must,  by  so  doing, 
presumed  to  have  consented  to  have  her  funds  so  invested^  sul 
jected  to  the  same  management,  and  made  liable  in  the  same  man^ 
ner,  and  to  the  same  extent  as  those  of  the  individual  corporators 
with  whom  she  has  become  so  associated,  (t) 

It  seems  to  follow  as  a  just,  and  necessary  consequence,  from 
the  very  nature  of  delegated  and  limited  powers,  with  which  kind 
of  authority  alone  this  corporation  has  been  invested,  that  there 
ought  to  be,  and  must  exist  somewhere  a  superintending  authority 
to  iiestrain  and  confine  the  exercise  of  9uch  powers  within  the 
limits  assigned  to  them.  Within  the  scope  of  its  general  and  dis- 
cretionary powers,  the  authority  of  the  corporation  to  dispose  of 
its  funds,  for  any  purpose  whatever,  may  be  admitted  to  be  abso- 
lute and  beyond  all  control.  But,  if  propejty  be  given  to  a  body 
politic  for  certain  specified  and  limited  purposes,  any  application  of 
it  to  an  obviously  different  object  is  a  violation  of  the  law ;  and 
consequently,  expenditures  not  for  corporate  purposes,  in  whatever 

■  "~~~ '  ■■  .         I  !■  -  I  .  .  ■  I  «  .     »     II  .  I  ». 

(/)  Co.  Litt.  44.  800 ;  Com.  Dig.  tit.  Franchise,  F.  l8.-^{g)  Adley  v.  Th«  Whit- 
stable  Company,  17  Yes.  316.  S.  C.  1  Meri?.  107.~(A)  The  Charitable  Corporetioa 
V.  Sutton,  9  Mod.  350  ;  S.  C.  2  Atk.  400 ;  Drewry  v,  Barnes,  8  Cond.  Chan.  Rep. 
811.— (t)  U.  8.  Bank  v.  Planters  Bank,  9  Wheat.  907 ;  Towson  v.  The  Havre  de 
Otace  Bank,  6  H.  &' J.  52. 
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Tray  they  may  have  been  authorized  by  the  body  pdiiio,  may  be 
enjoined  and  prohibited,  (j) 

It  is  therefore  conceived,  that  this  resolution  of  The  Chesapeake 
and  Ohio  Canal  Company^  by  which  these  projected  and  in  part 
executed  works  were  directed  to  be  made,  is  not  such  a  final  judg- 
ment of  this  body  politic  itself,  as  precludes  this  court  from  taking 
cognizance  of  the  matter,  and  determining,  whether  the  application 
oi  the  Ainds,  to  defray  the  expense  of  such  works  is  an  expendi- 
ture for  corporate  puipbses  within  the  true  meaning  of  the  act  of 
incorporation  or  not. 

The  next  ground  of  defence  is,  that  the  extended  works  com- 
plamed  of,  are  altogether  within  the  District  of  Columbia ;  the 
government  of  which,  as  regards  this  matter,  being  independent  of, 
and  alien  to  this  republic,  this  court,  therefore,  can  have  no  juris* 
diction  of  the  matter.  It  is  said,  indeed,  that  a  judgment  has  in 
fact  been  pronounced  by  a  legal  and  competent  tribunal  of  the  Dis- 
trict of  Columbia ;  but,  that  is  of  no  importance,  according  to  the 
broad  ground  taken  by  the  defendants ;  for,  if  this  court  has  no 
jurisdiction ;  because  the  matter  belongs  exclusively  to  the  judi- 
cial authority  of  the  government  of  the  District  of  Columbia,  then 
it  foUows,  that  this  court  is  alike  precluded,  whether  the  tribunals 
of  that  government  have  already,  or  may  hereafter  adjudicate  upon 
the  subject. 

So  far,  T%e  Chesapeake  and  Ohio  Canal  Company  has  been  con- 
sidered as  a  body  politic,  deriving  its  corporate  capacity  altogether, 
and  exclusively  from  the  State  of  Maryland ;  as  one  of  the  artificial 
legal  entities  of  this  republic ;  and  as  standing  fully  and  in  every 
respect  within  the  jurisdiction  of  this  court.  But  here,  an  exemp- 
tion from  the  jurisdiction  of  thii^  state  is  claimed,  on  the  ground, 
that  it  owes  its  existence  to  other  governments  as  well  as  to  this ; 
and  that  its  works  do,  in  fact,  compose  a  part  of  the  territory 
belonging  to  those  other  governments,  over  which  territory  this 
court  can  exercise  no  authority  whatever.  It  is  believed,  that  this 
matter  has  never  before  been  submitted  to  the  consideration  of  any 
of  the  courts  of  this  country ;  and  yet  it  presents  important  ques- 


U  )  ChOd  o.  Hadflon'8  Bay  Company,  2  P.  Well.  207 ;  Attorney-General  v.  The 
Governon  of  the  Foandllng  Hoepital,  2  Yoe.  Jan.  48 ;  The  Mayoc  and  Commonalty 
of  Colchester  v.  Lowten,  1  Yes.  &  Bea.  226;  Gray  v.  Chaplin,  1  Cond.  Chan.  Rep. 
451 ;  Bromley  v.  Smith,  2  Cond.  Chan.  Rep.  6 ;  Blai^  v.  Agar,  2  Cond.  Chan.  Rep. 
19;  Hiehens  «.  Congreve,  8  Cond.  Chan.  Rep.  796;  The  People  v.  The  Utica  In- 
mance  Oooipanyy  16  John.  Rep.  858. 
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tioiM,  as  to  jurisdiction,  which  may,  in  the  progms  of  things, 
frequently  arise,  since  there  have  been  many  bodies  politic  created, 
like  this,  by  the  concurrent  acts  of  seveFal  state  goveraments  with 
property  lying,  or  extending  beyond  the  jurisdiction  of  each  one  of 
its  creators.  In  Maryland  there  haye  been  several  canal,  bridge, 
and  tnmpike-Toad  companies  constituted  i^  this  manner^  (A:) 

The  legislative  enactment  of  Maryland,  by  which  The  Ckesa' 
peahe  and  Ohio  Canal  Company  has  been  incorporated,  distmctly 
authorizes,  so  6r  as  it  can  give  any  such  authority,  the  extension 
of  its  works  beyond  the  confines  of  this  state ;  and  over  territory 
bdoB^g  to  other,  and,  in  this  respect,  independent  and  uncon- 
nected governments.  Each  of  which  has  communicated  to  it  the 
same  powers*  7%e  Chesapeake  and  (Mo  Canal  Company  must, 
therefore,  be  regarded  as  a  corporation,  one  and  indivisible  in  its 
nature ;  yet  as  a  body  politic  which  stretches  itself,  in  an  unbroken 
line,  under  the  separate  jurbdictions  of  several  governments ;  hold- 
ing  and  occupying  portions  of  the  tenitory  of  each ;  and  as  an 
artificial  being  formeJd  by  an  infusion  of  the  spirit  and  power  of  alL 
According  to  this  constitution  of  its  existence,  it  has  received  its 
funds,  makes  all  its  expenditures,  and  must  hold  its  estate.  To 
ascertain  whether,  in  point  of  feet,  any  of  the  disbursements  of  this 
body  were  for  corporate  purposes  or  not,  it  would  seem  to  be  pro- 
per to  dismiss  from  the  inquiry  every  consideration  as  to  the  diffe* 
rent  sources  from  which  it  deduced  its  existence ;  and  simply  to 
determine,  whether  the  authority  to  make  the  expenditure  was 
given  by  the  act  of  incorporation  or  not ;  taking  it  to  be  a  law  of 
one  single  government  only. 

The  question  here  presented,  however,  is  not  whether  the  expen- 
diture is  for  corporate  purposes  or  not ;  but  one  preliminary  to  that, 
which  is,  whether  the  determination  of  that  question  belongs  exclu- 
sively, or  to  what  extent,  to  the  judicial  authority  of  any  one  of  the 
governments  by  which  this  single  corporation  has  been  erected? 

No  court  of  justice  can  act  upon  any  controverted  matter  where 
both  the  person  and  the  thing  are  beyond  its  reach ;  and  eveiy  tri- 
bunal, not  acting  under  the  law  of  nations,  has  some  local  limits  to 
its  jurisdiction ;  indeed  those  which  have  been  charged  with  the 
administration  of  justice,  under  our  common  law  code,  have  a  very 
special  and  peculiar  reference  and  adaptation  to  the  tenitorial 
divisions  of  tiie  state.  {[)    But  the  jurisdiction  of  the  High  Court 

(ft)  1799,  ch,  16;  1S09,  cb.  64;  1818,  ch.  126 ;  1816,  ch.  S3 ;  1618,  di.  78 ;  1889^ 
eh.  42, 67.^(0  Kuae'8  Prin.  Eq.  b.  8,  c.  7. 
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of  Chanceiy  oyer  the  matters  of  -which  it  takes  cognizance  is  eo- 
extensiTe  with  the  confines  of  the  state  itself.  Accordmg  to  its 
original  constitution,  it  could  act  upon  the  person  only ;  but  its 
powers  have  been,  in  many  respects,  so  enlarged  as  to  enable  it  to 
act  also  upon  the  subject  in  controversy ;  and  it  has  been  specially 
authorized  to  use  the  executive  and  cToercive  process  of  the  com- 
mon law.  (m)  Thus  braced  and  armed  it  possesses  powers  and 
means  to  afford  redress  in  almost  every  case,  not  exclusively 
bdonging  to  the  courts  of  common  law,,  or  in  which  they  are  so 
constituted  as  to  be  able  to  give  adequate  relief.  Wherever 
a  person  is  to  be  found  within  reach  of  the  Court  of  Chanceiy^ 
and  he  may,  in  any  respect,  be  considered  as  a  trustee,  or  the 
matter  in  dispute  arises  out  of  a  transitory  personal  contract,  not 
necessarily  involving  the  title  to,  and  following  land ;  and  which 
the  party  may,  by  personal  coercion,  be  made  to  execute  specifi- 
cally, this  court  may  have  jurisdiction  and  decree  accordingly* 
Therefinre,  if  a  defendant  be  found  here  he  may  be  decreed  to  pay 
money,  or  to  account  for  the  rents  and  profits  of  lands  lying  in 
another,  or  a  foreign  country,  which  he  had  held  and  enjoyed ;  or 
if  a  deed  of  lands  in  a  foreign  country  be  found  to  be  fraudulent,  it 
may  be  ordered  to  be  delivered  up  and  cancelled ;  or  in  specific 
performance  of  a  contract  for  land  in  another  state,  such  a  convey* 
ance  may  be  ordered  as  shall  be  sufficient  according  to  the  law  of 
the  state  where  it  lies.  Bat  the  court  wiU  not  decree  a  partition  of 
such  land,  or  in  any  manner  directly  decide  upon  the  title  to  it,  or 
upon  the  validity  of  a  deed  or  will  as  a  material  part  of  the  title ; 
nor  found  the  relief  granted  upon  the  strict  title  to  such  property 
itself,  (n) 

The  whole  estate  of  The  Chesapeake  and  Ohio  Canal  Company^ 
at  least  so  far  as  it  consists  of  the  canal  itself,  and  its  necessary 
bmldings,  and  the  fixtures  attached  to  them,  must,  according  to 
the  common  law,  be  regarded  as  reality;  (o)  and  it  was  so  consi- 

(m)  1185,  eh.  72,  8.  28,  26.— (n)  Cvtwrigbt  v.  Pettcu,  2  Ca.  Chan.  214 ;  Ar- 
giaaae  9.  Moachamp,  1  Yeni.  75;  EUdare  v.  Eustace,  1  Yem.  419 ;  Toiler  v.  Cai^ 
twet,  2  Vera.  494 ;  Fryer  v.  Bernard,  2  P.  Will.  261 ;  Derby  v,  Athol,  1  Ves.  203 ; 
Penn  9.  Lord  Baltimore,  1  Yes.  444 ;  Roberdeau  v.  Rona,  1  Atk.  544 ;  Foster  v. 
VasBall,  8  Atk.  588 ;  Ex  parte  Marchioness  of  Annandale,  Amb.  80 ;  Pike  v.  Hoare, 
Afflb.  428;  8.  C.  2  Eden,  182;  Cranstown  v.  Johnston,  3  Yes.  170 ;  In  the  matter 
of  the  Duchess  of  Chandois,  1  Scho.  and  Lefir.  901 ;  Lord  Clive's  Jaghire,  1  Coll. 
Jarid.  181 ;  Massie  v.  Watts,  6  Cran.  158 ;  Guerrant  v.  Fowler,  1  Hen.  and  Man.  4. 
(0)  Co.  LItt.  19,  6;  Diybtitter  o.  Barthobmew,  2  P.  Will.  127;  Backsridge  v, 
iBgiam,  2  Yes.  Jan.  852;  Ram.  on  Assets,  184. 
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dered  by  the  original  act  of  incorporation ;  but  by  a  subsequent 
enactment,  it  has  been  declared,  that  it  should  be  deemed  personal 
property,  (p)  The  right  to  land  is,  and  necessarily  must,  be  regu- 
lated by  the  law  of  the  government  under  which  it  is  situated. 
Mere  moveables  are  generally  allowed,  by  the  comity  of  nations, 
to  be  disposed  of  according' to  the  law  of  the  place  of  the  owner's 
domicile,  {q)  The  reason  why  land  must  be  governed  by  the  law 
of  the  country  where  it  lies,  does  not  arise,  in  any  manner,  from 
our  common  law  distinction  between  real  and  personal  property; 
but,  from  the  principles  of  international  law,  which  regards  land  as 
a  portion  of  the  habitation  of  the  nation ;  and  which,  from  its  fixed 
and  immovable  nature  as  such,  must,  of  necessity,  be  absolutely 
and  altogether  regulated  by  the  nation  to  whom  it  belongs.  And 
therefore,  a  conveyance  or  will  of  land,  a  mortgage  or  a  contract 
concerning  such  as  canal  stock  must  all  be  sued  upon  in  Maryland, 
and  the  local  nature  of  the  thing  requires  them  to  be  carried  into 
execution  here,  (r)  It  would  seem,  however,  that  in  a  work  of 
the  kind  now  under  consideration,  i£  tolls  are  appointed  to  be 
gathered  at  a  place  within  the  jurisdiction  of  either  of  the  govern* 
meats,  for  the  use  of  a  space  of  canal,  a  part  of  which  extends 
beyond  its  limits,  such  toll  might  be  considered  as  forming  a  po^ 
tion  of  the  product  of  the  canal  property  within  the  jurisdiction  of 
the  government  where  they  were  gathered.  {$) 

Hence,  it  appears,  that  directing  the  estate  of  this  corporatioi 
to  be  deemed  personal  property,  can  amount  to  no  more  than 
declaring,  that  it  shall  be  governed  by  the  municipal  regulations  of 
the  country  where  it  lies  in  relation  to  personal  property,  instead 
of  those  relative  to  real  es(tate ;  but  that  it  must,  nevertheless,  be 
governed  by  those  laws,  and  none  other,  as  being  an  immovable 
portion  of  the  habitation  of  the  nation.  These  principles  of  public 
law,  in  regard  to  the  immovable  property  of  this  corporation  lying 
beyond  the  confines  of  this  state,  bring  us  back  to  the  question, 
whether  this  court  can  exercise  any  jurisdiction  in  relation  to  suck 
property,  and  to  what  extent. 


(p)  1S27,  ch.  61.— (9)  1  Mad.  Chan.  626;  Earn.  Pri.  Eq.  b.  8,  c.  8,  8.  3; 
Dixon  0.  Ramsay,  3  Cran.  319 ;  De  Sobry  v,  De  Latstre,  2  H.  &  J.  224.— (r)  Vattel, 
b.  2,  s.  83 ;  Kam.  Pri.  Eq.  b.  8,  c.  8,  s.  2 ;  Lord  Clive's  Jaghire,  I  Coll.  Jun.  183; 
Bligh  o.  Damley,  2  P.  Will.  622;  Calvin's  case,  7  Co.  36;  Robinson  v.  Bland,  2 
Burr.  1079 ;  The  King  v.  The  Dock  Company  of  HuU,  1  T.  R.  219  ;  The  Common- 
wealUi  V.  Martin,  5  Mun.  120 ;  Ez  parte  Home,  14  Com.  Law.  Rep.  106 ;— (s) 
DrybuttA- V.  Bartholomew,  2  P.  Will.  127;  The  King  9.  The  Aire  &  Calder  Navi- 
gation, 2  T.  R.  666 ;  The  King  v.  The  Mayor  of  Loudon,  4  T.  R.  21. 
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Although  the  power  of  our  government  constitutionally  to  create 
a  corpomtion  beyond  its  jurisdiction,  or  to  confer  the  rights  and 
privileges  of  a  body  politic  upon  any  but  its  own  immediate  citi- 
zens, so  as  thus  to  give  an  extra  territorial  operation  to  its  legisla- 
tive enactments,  may  well  be  doubted ;  yet  the  establishment  of  a 
body  politic,  clothed  with  authority  to  conduct  expensive  and  pro- 
fitable operations  beyond  the  limits  of  the  state  by  which  it  was 
created ;  and  under  goTernments  by  which  its  corporate  existence 
has  not  been  recognized,  it  is  believed,  is  a  matter  of  no  very 
extraordinary  or  rare  occurrence.  The  East  India  Company y  and 
7%e  South  Sea  Company  of  England^  {i)  and  The  Temascaltepec 
Mimng  Company  ofBaltvnMre^  The  Tlalcotal  Mining  Company  of 
Baltimore^  and  some  others  here,  are  corporations  having  such 
powers,  (u)  If  an  individual  has  a  well  founded  claim,  arising 
from^  or  is  likely  to  suffer  by  the  foreign  operations  of  such  a  cor- 
poration, and  the  case  be  of  an  equitable  character,  this  court  may 
take  cognizance  of  it,  and  grant  relief,  if  the  body  politic  or  its 
proper^  are  to  be  found  within  reach  of  its  process,  (v)  And  so 
too  a  corporation  which  has  been  created  by  a  foreign  government, 
is  a  legal  entity  of  which  the  courts  of  this  republic  will  take 
notice,  and  allow  to  sue,  and  maintain  its  rights  here ;  and  have 
fimds  here  applied  to  its  use  out  of  the  limits  of  the  state,  {w) 

But  a  corporation  cannot,  on  the  ground  of  its  foreign  origin,  or 
on  the  ground  of  its  being  an  artificial  creature  of  a  different  state 
fiom  that  of  which  the  opposite  party  is  a  citizen,  be  allowed  to  sue 
or  be  sued  in  the  federal  courts ;  because  the  jurisdiction  given  to 
those  courts,  founded  on  the  character  of  thQ  litigants,  is  put  upon 
the  foot  of  their  being  natural  persons,  integral  members  of  society, 
who  are  ciiizens  of  different  states.  Corporations,  therefore,  can- 
not be  qualified  to  sue  in  those  cdurts  upon  that  ground,  otherwise 
than  by  looking,  according  to  a  most  latitudinous  construction  of 
the  federal  constitution,  to  the  natural  character  and  citizenship  of 
all  the  in(Uviduals  of  which  the  artificial  body  is  composed,  (x) 

(/)  The  CompaDy  of  Merchant  Adventurers  v.  Rebow,  3  Mod.  126 :  Jacob's  Law 
Diet.  V.  Turkey  Company.— («)  1826,  ch.  81 ;  1827,  ch.  174 ;  1828,  ch.  67  & 
132;  1829,  ch.  42.->(v)  Nabob  of  the  Carnatic  v.  East  India  Company,  1  Yes.  Jun. 
371 ;  S.  C.  2  Yes.  Jan.  66.— (10)  Henriques  v.  Datch  West  India  Company,  2 
L'Raym.  1532 ;  Attorney-Qeneial  v.  The  Mayor  of  London,  8  Bro.  C.  C.  171 ;  8. 
C.  1  Yes.  Jan.  244;  Barchiy  v.  RosseU,  8  Yes.  424;  The  National  Bank  of  St 
Charles  v.  De  Bemalls,  11  Com.  Law  Rep.  475 ;  The  Society,  &c.  v.  New  Haven, 
8  Wheat  482 ;  Agnew  9.  The  Bank  of  Gettysburg,  2  H.  &  G.  479.— <«)  Hepburn 
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Nor  is  there  anj  provision  in  the  Constitution  of  the  Union  which 
confers  jurisdiction  upon  the  federal  courts  in  any  case  where  i 
body  politic  is  a  party ;  because  of  its  having  been  concurrently 
incorporated  by  two  or  more  states.  The  Chesapeake  and  Ohio 
Canal  Company  has  been  incorporated  by  the  governments  of  the 
District  of  Columbia,  and  those  of  the  states  of  Virginia^  Pennsyl* 
▼ania,  and  Maiyland ;  and  now  holds,  or  may  hold,  much  immo- 
vable property,  which  must  be  subject  to  the  exclusive  jurisdiction 
of  each  of  them. 

It  necessarily  follows,  that  this  body  politic,  must,  for  the  pur- 
poses of  justice,  be  treated  as  a  separate  corporation  by  the  courts 
of  justice  of  each  government,  from  which  it  has  derived  its  being; 
that  is,  as  a  domestic  legal  entity  to  the  extent  of  the  government, 
under  which  the  court  acts,  and  as  a  foreign  corporation  so  four  as 
regards  the  other  sources  of  its  existence ;  that  although  the  direct 
and  strict  merits  of  its  title  to  the  immovable  property  it  holds, 
under  the  other  governments  of  its  origin,  cannot  be  determined  in 
any  of  the  courts  of  this  republic ;  yet,  that  the  body  politic  itself 
may,  because  of  its  being  found  here,  be  restrained  firom  wasting 
its  funds,  or  expending  them  for  any  other  than  corporate  purposes 
any  where,  in  violation  of  the  delegated  authority  with  which  it  has 
been  clothed ;  that,  so  &r  as  regards  the  title  to  its  immovaUe 
property,  where  it  becomes  necessary  to  restrain  the  making  of  any 
excavation,  or  erection  upon  it,  or  to  obtain  redress  for  any  injury 
done  to  it,  the  courts  of  justice  under  whose  jurisdiction  it  lies 
must  have  exclusive  cognizance  of  the  matter ;  and  that,  in  all 
other  cases,  they  must  have  concurrent  jurisdiction,  (y) 

The  dam,  the  erection  of  which  is  complained  of,  is  to  be  ex- 
tended entirely  across  the  river  Potomac ;  and  therefore,  one  part  of 
it  must  rest  upon  the  territory  of  Maryland  and  the  other  upon  that 
of  Virginia ;  consequently,  to  that  extent  each  state  must  have  an 
exclusive  jurisdiction,  so  far  as  it  may  be  necessary  to  prevent  its 
erection  by  injunction.  But  the  object  of  preventing  the  erection 
of  this  dam  is  to  put  a  stop  to  the  expenditure  of  the  funds  of  the 
body  politic,  for  other  than  corporate  purposes,  within  the  District 
of  Columbia ;  and  consequently,  so  far  only  as  the  body  politic 


Sl  Dandas  v.  EUzey,  2  Cran.  446 ;  Bank  U.  8.  Dereanx,  6  Cran.  90 ;  Tha  CoqMn- 
tioQ  of  New  Orleans  v.  Winter,  1  Wheat.  91 ;  U.  S.  Bank  v,  Planten'  Bank,  9 
Wheat  911 ;  ante  109,  note  <9). 
(y)  Drylmtter  v.  Bartholoaew,  2  P.  WUl.  128,  note. 
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may  be  restrsdnedy  by  injunction,  from  making  such  illegal  expen- 
ditures any  where,  the  courts  of  justice  of  each  govemment  must 
be  allowed  to  have  equal  and  concurrent  jurisdiction.  Under  the 
articles  of  union  between  England  and  Scotland,  it  is  admitted, 
that  there  may  be  cases  in  which  it  would  be  difficult  or  impossible 
to  do  justice,  unless  the  courts  of  the  several  states  gave  aid  to 
each  other ;  and  so  co-op«ated  within  their  respective  jurisdictions, 
from  which  all  other  judicial  power  is  excluded,  as  to  render  the 
judgments  of  the  tribunals  of  each  state  effectual  within  their  pro* 
per  spheres,  (a)  So  in  this  country,  under  the  limited  nature  of  our 
federal  union,  it  is  perfectly  obvious,  that,  in  cases  of  this  kind, 
without  a  proper  degree  of  comity  and  mutual  aid,  evils  may  arise 
from  the  conflicting  adjudications  of  the  separate,  co-ordinate  and 
independent  courts,  which  must  be  allowed  to  take  cognizance  of 
such  matters ;  because  of  there  being  no  common  tribunal,  in  the 
last  resort,  by  which  their  different  determinations  may  be' harmo- 
nized. Yet,  such  an  exercise  of  jurisdiction,  with  all  its  probable 
cvils^  must  of  necessity  be  allowed,  since  there  would,  otherwise, 
be  a  total  failure  of  justice,  (b)  For  these  reasons,  the  defendant's 
objection  to  the  jurisdiction  of  Ibis  court,  as  relates  to  its  power  to 
inquire  into  the  propriety  of  expenditures  within  the  District  of 
Columbia,  may  be  entirely  put  aside. 

Supposing  that  they  might  fail  of  making  good  their  two  first 
grounds  of  defence,  these  defendants  have  presented  a  third,  upon 
which  they  mainly  rely.  They  insist,  that  they  are  fully  authorized 
to  extend  their  works,  as  projected,  within  the  District  of  Colum- 
bia ;  that,  this  dam,  bemg  necessary  and  proper  for  that  legitimate 
pnipose,  may  well  be  erected  under  that  authority ;  and  that  they 
OQj^t  not  to  be  judiciaUy  prevented  from  erecting  it  accordingly. 

The  parties,  in  relation  to  this  point,  ranging  far  a  field  in  ver- 
bal criticism,  and  taking  it  for  granted,  that  the  act  of  incorporation 
was  80  excessively  ambiguous,  as  to  require  all  manner  of  assistance 
to  reach  its  meaning,  have  carefully  gathered  up  almost  all  the  say- 
ings and  doings  of  the  originators,  advocates,  and  meddlers  in 
what  they  have  called,  ^  the  great  enterprise,'  and  adduced  them  to 
shew  what  is,  what  was  intended  to  be,  and  what  this  court  should 
pronounce  to  be  the  true  intent,  and  meaning  of  this  act  of  incoipo- 

(a)  Keanedy  «.  CanilliB,  2  Swan.  822.— (6)  The  Cbuittbie  Corporation  v.  But* 
ton,  2  Atk.  406;  8.  C.  9,  Mod.  8M;  Banealy  v.  Pow«l,  1  Vm.  287;  Goy«gan»  v. 
JoBMy  Amb.  618. 

20  V.2  .  ' 
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ration,  as  to  the  terminations  of  the  great  line  of  canal  nayigation^ 
which  it  was  the  design  of  this  law  to  cause  to  be  constructed. 
The  court  cannot  think,  liiat  this  act  of  incorporation  is  so  yeiy 
obscure  as  it  has  been  said  to  be,  in  relation  to  the  terminations  of 
the  projected  canal.  But,  allowing  it  to  be  so,  to  a  considerable 
degree,  it  will  be  fit  and  proper,  after  so  much  argument  has  been 
bestowed  upon  the  subject,  to  say  something  as  to  the  extent  and 
nature  of  the  external  help,  that  may  be  called  in  upon  this  occa- 
sion. 

No  verbal  proof  can  be  admitted  to  explain  a  written  contract, 
much  less  should  it  be  allowed  to  introduce  such  testimony  to  shew 
what  was  the  true  meaning  of  an  act  of  the  legislature*  If  the 
language  used  be  absolutely  contradictoiy  and  absurd,  the  law  can- 
not be  carried  into  execution,  and  the  design  of  the  legislature,  how- 
ever well  known  it  may  be  firom  inference  or  other  circumstances, 
not  having  been  expressed,  must  altogether  fail,  (c)  A  latent  ambi- 
guity is  one  which  is  not  apparent  upon  the  instrument  itself;  but 
becomes  so  by  applying  it  to  the  subject  to  which  it  relates ;  as,  if 
it  disposes  of  a  tract  of  land  by  name,  and  the  maker  of  the  instru- 
ment has  two  tracts  of  the  same  name;  in  such  case  proof  is 
allowed  to  shew  which  of  the  two  was  meant.  But  this  act  of  in- 
corporation is  not  charged  with  being  ambiguous  in  this  sense; 
nor  is  it  alleged,  that  its  otherwise  clear  phraseology  has  been  m 
any  manner  thrown  into  doubt  and  confusion  by  any  exhibition  of 
the  facts,  circumstances,  and  things  to  which  it  relates ;  on  the 
contrary,  those  great  objects,  the  rivers,  and  the  mountains  of 
which  it  speaks,  now  as  when  it  was  passed,  had  their  existence 
in  nature  on  the  surface  of  the  country,  unchanged  and  un- 
changeable ;  and  therefore,  a  latent  ambiguity,  in  any  legal  sense 
of  that  expression,  cannot  be  shewn  to  exist  by  any  proof  whatever. 

The  act  provides  for  the  making  of  a  <  navigable  canal  from  the 
tide-water  of  the  river  Potomac'  And  the  question  arising  out  of 
this  expression  is,  as  to  vfhete  the  canal  shall  begin.  Hence  it  is 
obvious,  that  the  proof  of  facts  and  circumstances  of  any  kind,  as 
evidence  of  what  was  really  intended  to  be  the  point  of  beginning 
thus  described,  can  only  be  allowed  on  the  ground,  that  it  is  ad- 
missible thus  to  assist  in  the  interpretation  of  expressions  which 
are  doubtful  upon  their  face,  and  so  to  aid  the  Aourt  in  making  out 
the  sense  of  the  legislature  by  other  means  than  the  language  used, 

(c)lBJac.  Com.91. 
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"When  taken  in  connexion  with  the  known  and  established  nature  of 
the  subject  of  which  that  lan^age  treats. 

Priyate  acts  of  assembly  are,  in  a  great  variety  of  cases,  and  in 

many  respects,  regarded  as  mere  contracts,  binding  al6ne  on  those 

who  apply  fer  and  are  parties  to  them.    As  to  such  acts',  and 

ancittit  Ksharters,  there  are  some  kinds  of  doubts  and  obscurities 

^ich  may  be  removed  and  dispelled  by  extrinsic  evidence.  Where 

liowever  the  terms  of  such  an  enactment  are  not  in  themselves 

doabtfiil,  no  such  evidence  can  be  introduced,  since  that  would  be 

not  to  obviate  but  to  create  doubts,  {d)    In  regard  to  such  private 

acts  the  petition  of  die  applicant,  and  the  votes  and  proceedings  of 

the  two  houses  of  the  General  Assembly  may,  perhaps,  be  received 

as  evidence  affecting  the  rights  of  the  parties,  and  guicUng  the  con- 

atrocdon  of  such  private  legislative  enactments,  (e)    But  in  all 

(<0  Attomey-GcDeral  v.  Vtakear,  8  Afk.  576;  Rex  v.  Varlo,  Cowp.  248 ;  WithneH 
V.  Gfattiaa,6T.fL888;  SCniise  Dig.  tit.  88. 

(e)  O'Neals**  Case. — On  the  20th  day  of  December,  1794,  the  fhUowing  refo- 
lotioD  WIS  propounded  in  the  House  of  Delegates  respecting  Lawrence  O'Neale,  then 
a  delegate  from  Montgomery  county. 

'WkartM,  John  Hamilton,  of  Prince  George's  county,  did  petition  this  General 
Ajsembly  lor  an  act  to  authorise  4fae  issuing  of  a  patent  on  a  suryey  made  for  him  of 
a  tract  of  land,  in  Prince  Geoige's  county,  called  Hamilton's  Purchase,  containing 
two  hundred  and  forty-eight  and  a  half  acres  of  land,  stating  that  the  record  of  the 
Qffi|^nal  patent  thereof  had  been  lost ;  and  whereas,  by  a  certificate  exhibited  with 
the  said  petition,  signed  by  the  register  of  the  land  office,  it  appeared  hj  an  entry 
made  in  the  margin  of  the  record  of  the  wanant  on  which  the  said  sunrey  was  made, 
l^aA  a  patent  bad  issued ;  but  that  there  was  no  record  of  the  patent  or  certificate 
icmainlng  in  Itie  land  office ;  and  whereas,  Lawrence  O'Neale,  £squire,  a  member 
of  this  faosae,  after  the  exhibition  of  the  said  petition,  and  the  reading  and  reference 
thereof  ta  a  committee  for  consideration,  did  make  application  to  the  register  of  the 
land  office  fisr  a  warrant  of  proclamation  to  affect  the  land  included  in  the  said  sur- 
vey-; and  fliiB  General  Assembly  being  of  opinion,  that  such  conduct  is  a  yiolation 
cf  the  ngfats  of  the  people  of  this  state,  and  the  4uty  of  a  representative, 

Bmhed,  That  the  said  Lawrence  O'Neale  be  expeUed,  and  he  is  hereby  expelled 
froBthis  hoose;  and  his  seat  as  a  delegate  ibr  Montgomery  county  declared  to  be, 
and  it  is  hereby  vacated. 

Orieni^  That  the  iaid  lesolution  have  a  second  reading  (o-monow,  that  the  eaid 
hamnatt  O^eale  be  fimushed  with  a  copy  thereof,  and  that  be  have  permission  to 
be  hcani  bf  eounsel  at  the  her  of  the  bouse;  and  that  summonses  issue  for  John 
CSallahaB  and  Henry  Whitcraft,  to  appear  at  the  bar  of  the  house  on  to-morrow. 

Ob  the  next  day  the  house  tooic  into  consideration  the  resolution  respeetiag  Law- 
naee  O'lifeale,  agreeably  to  the  order  of  the  day ;  and,  after  hearing  Mr.  Pinckney 
at  tbe  bar  of  the  house  in  behalf  of  the  said  Lawrence  O'Neale,  the  questioBwaspn^ 
that  the  bouse  assent  to  the  said  resolution.-- Teas  29,  nays  84.  So  it  was  deter- 
mined  in  the  negative. 

On  ffl«>tioD,  the  question  was  put.  That  this  bouse  do  highly  disapprove  of  the 
conduct  of  Lawrence  O'Neale,  Esquire,  as  a  member  of  tius  bouse,  in  entering  an 
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Other  cases  where  the  language  of  a  legislative  enactmeot  is  clear, 
explicit,  and  unambiguous,  a  court  of  justice  cannot  depart  from 
its  sense  as  expressed ;  and  if  its  directions  cannot  be  executed  in 
the  manner  prescribed,  whether  the  defect  proceed  from  a  mistake, 
or  the  negligent  inattention  of  the  legislature,  no  court  of  justice 
can  supply  the  deficiency,  {f)  It  has  beed  said,  that,  in  England, 
the  judges  have  often  demanded  what  the  law  was,  and  how  a 
statute  should  be  expounded,  of  the  brds  in  parliament,  {g)  It  is 
evident,  however,  that  in  those  cases  the  court  has  had  its  doubts 
removed  and  the  ambiguity  cleared  away,  not  by  any  extrinsic 
evidence ;  but  by  the  legislators  themselves,  responding  either  as 
a  legislative  body,  or  as  the  supreme  court  in  the  last  resort.  In 
the  celebrated  case  concerning  literary  property,  a  question  arose 
as  to  what  was  the  common  law  before  the  passage  of  the  statute 
for  securing  a  copy-right  to  authors ;  (A)  and  in  casting  about  in 
every  direction  to  ascertain  that,  it  was  argued,  by  several  of  the 
judges,  that  the  statute  itself,  as  well  as  the  proceedings  of  the 
parliament  by  which  it  was  enacted,  afforded  proof  of  what  was 
generaUy  understood,  at  that  time,  to  be  the  common  law  upon  the 
subject  (i) 

But  every  species  of  evidence  may  be  introduced  to  show  what 
the  common  law  is  now,  or  has  been  at  any  time  past ;  because 
that  part  of  our  code  is  made  up  of  reasonable  principles  and 
established  usages,  the  existence  of  which,  in  the  absence  of  express 
adjudications  and  records,  can  only  be  shewn  in  that  way.  (j) 
And,  therefore,  for  that  purpose,  the  judges  had  recourse  to  the 
history  of  that  act,  they  adverted  to  the  petition  on  which  it  was 
introduced  into  the  house  of  commons,  as  found  on  the  journals  of 


application  at  tbe  land  office  for  a  proclamation  warrant  to  affect  the  land  of  Jolm 
Hamilton,  after  a  diackmire  of  the  facts  existing  in  tile  said  ease  by  the  petition  of 
the  said  John  Hamilton  piefeired  to  this  house— Yeas  61>  nays  2.  So  it  was  resolved 
in  the  affiimative. 

Immediately  after  which  an  act  was  passed,  reciting  that,  whereas,  it  may  happen 
thatiacts  may  be  disclosed  by  petitions  preferred  to  the  General  Assembly,  of  which 
advantage  may  be  taken,  to  the  injury  of  tbe  party  petitioning ;  therefore  it  was 
enacted,  that  whenever  a  petition  shall  be  piesented  to  the  legislature  by  any  per 
•on  to  confirm  his  title,  the  claim  of  such  person  shall  not  be  invalidated  by  any  thing 
cantained  therein,  until  the  end  of  the  session ;  provided  tiiat  nothing  ttierein  contained 
should  prevent  or  delay  a  suit  or  execution.   1794,  ch.  45. 

(/)  Weale  e.  West  Middlesex  Water- Works  Company,  1  Jac.  Sc  WaUc.  371.— 
(g)  Artii.  Blackamore's  case,  8  CJo.  814 ;  The  Eari  of  Shaftesbury's  case*  I  Mod.  158. 
(*)  8  Anne.  c.  19— (i)  Millar  v.  Taykw,  4  Buir.  8806.— (»  The  Kiagv.  Ftamme, 
8T.R.a45;  iBlac.  Gan.68. 
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lliat  bouse;  to  the  ddntes  upon  it  and  to  tbe  amendmenlB  it  had 
ttiiderg<(»e ;  and  to  the  language  of  the  act  itsdif,  as  evidence  of 
-what  was  the  dm  existing  common  law.  But  it  is  not  said,  nor 
can  it  be  infiened  fiom  their  aj^uments,  that  the  judges  deemed  it 
allowaible  to  introduce  all  such  matter  as  eridence,  by  which  the 
true  sense  of  that  act  itself  was  to  be  ascertained,  in  relation  to  any 
ease  for  which  it  had  provided ;  on  thecontraiy,  one  of  the  judges, 
speaking  to  this  pomt,  after  noticing,  that  it  had  been  strong 
contended  bj  one  of  the  counsel,  that  from  the  amendments  in  the 
committee  of  the  house  of  commons,  and  fiom  the  change  of  the 
title,  that  the  Parliament  meant  to  take  away,  or  to  declare  there 
was  no  property  at  the  common  law,  says,  <that  the  sense  and 
meaning  of  an  act  of  Pailiament  must  be  collected  from  what  it 
says  when  passed  into  a  law,  and  not  fix>m  the  history  of  changes 
it  underwent  in  the  house  where  it  took  its  rise.  That  history  is 
not  known  to  the  other  house,  or  to  the  sovereign.' (Ac)  From 
vriiich  it  cleaily  appears  to  have  been  his  understanding,  that  it  was 
improper  to  admit  even  the  proceedings  of  either  one  of  the 
branches  of  the  legislature  itself,  as  evidence  of  the  true  constrac- 
tion  of  a  statute.  And  upon  a  more  recent  occasion,  when  the  con- 
struction of  a  statute  was  dravm  in  question,  the  court  looked  into 
the  proceedings  of  parliament  in  relation  to  the  act,  but  declaring 
that  it  laid  no  stress  upon  them,  grounded  its  decision  upon  pre- 
viousfy  adjudged  cases.  (/) 

The  act,  under  which  71te  Chesapeake  and  Ohio  Canal  Cbm- 
fang  has  become  a  body  politic,  originated  with  the  legislature  of 
Virginia,  has  been  adopted  and  re-enacted  by  three  other  distinct 
legislative  bodies,  each  one  of  which,  composed  of  two  or  more 
branches,  is  entirely  independent  of  all  the  others.  These  legis- 
lative bodies  have  thus  manifested  their  concurrence  and  satisfaction 
in  tiie  sense  expressed  by  the  language  of  this  law,  when  taken  by 
itsdf,  and  without  any  other  help  than  what  may  be  derived  from  the 
nature  of  the  subject  of  v^t  it  speaks.  Surely  then,  if  it  would 
be  at  aU  unsafe  to  collect  the  sense  of  a  law  from  the  histoiy  of  the 
changes  it  underwent  in  one  branch  of  a  legislative  body ;  because, 
that  histoiy  might  not  be  known  to  the  other;  or  because,  the 
other  might  have  had  a  different  understanding  of  the  matter,  or 
been  influenced  by  motives  peculiar  to  itself,  it  would  be  wholly 
unjust,  and  improper  to  collect  the  sense  of  this  act  of  incorpora- 

ik)  MiOar  v.  Taytor,  4  Bair.  28  82.— (2)  Mackintoifa  v.  Townsend,  1$  Vm,  887. 
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tion  from  the  proceedings,  or  debates  of  any  one  of  the  four  inde« 
pendent  legislative  bodies,  by  whom  it  has  been  adopted.  And, 
if  Che  grave  and  solemn  movements  of  the  several  legislative  bodies 
themselves,  by  whom  it  was  passed,  cannot  be  considered  as  alto- 
gether safe  guides  in  ascertaining  its  meaning,  most  assuredly  the 
resolutions  of  the  various  Assemblages  of  people,  who  have  met  at 
sundry  times  to  consult  about  ^this  great  enterprise,'  with  all  the 
unofficial  sayings  and  doings  in  relation  to  it,  which  have  been  ao 
much  pressed  upon  the  attention  of  the  court,  must  be  utterly 
rejected,  as  absolutely  unworthy  of  any  the  slighest  respect  or 
attention  whatever. 

It  would  be  of  dangerous  consequence  to  admit  parol  proof  of  an 
intention  in  the  law  makers,  diffeient  from  that  manifested  by  the 
words  of  the  law  itself;  as  to  shew,  that  a  duty  which  the  act  of 
Assembly  called  a  part  didy^  was  intended  to  be  a  fart  duty,  (m) 
In  construing  a  legislative  enactment,  a  court  of  justice  cannot 
regard  the  resolutions,  orders,  or  propositions  entered  upon  the 
journals  of  either  branch  of  the  legislative  department;  but  must 
look  to  the  statute  book  alone,  the  words  of  which  must  speak  for 
themselves ;  nor  can  it  consider  the  motives  which  may  have  influ- 
enced the  legislature  any  further  than  they  are  manifested  by  the 
language  of  the  statute  itsdf.  A  judge  must  form  his  judgment  of 
the  meaning  of  the  legislature  as  if  the  case  had  been  brought 
before  him  by  demurrer,  in  the  consideration  and  determination  of 
which  no  evidence  can  be  admitted ;  yet,  in  all  such  cases  he  may 
well  inform  himself  from  dictionaries  or  books  which  treat  on  the 
particular  subject ;  in*  doing  so,  however,  such  authorities  are  not 
to  be  regarded  as  mere  evidence,  but  only  as  the  grounds  of  his 
judgment,  as  if  he  were  to  cite  authorities  illustrative  of  the  opinion 
he  delivers,  (n) 

The  provisions  of  the  act  incorporating  The  Otesapeake  and 
Okio  Canal  Company y  upon  the  true  construction  of  which  the  pre- 
sent question  turns,  relate  only  to  the  termination  of  a  great  woik 
which  that  corporation  is  to  cause  to  be  executed^  and  the  matter 
to  be  decided  is,  where  that  termination  was  intended  to  be ;  or 
whether  that  body  politic  has  been  restricted  to  any  given  space  or 


(«)  By  the  kiiig  in  Coimcil  on  rejecting  Lord  Baltimore's  claim  of  certain  Awt 
Duties;  Bacon's  Law  of  Maiyiand,  1692,  ch.  17,  note.— (n)  The  King  v.  Wadding- 
ton,  1  East  148, 168 ;  The  Attorney-General  v.  The  Cast  Plate  Crlass  Company,  I 
Anstr.  89;  Cameron  v.  Cameron,  7  Cond.  Chan.  Rep.  874 ;  The  people  9.  Utica 
Insurance  CcHnpany,  16  Jofaas.  Bep.  880, 884. 
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pbee  ^tUo,  or  at  yAixik  tlieir  wodc  must  tenninate.  The  greats 
&e  sole  purpose  of  this  act  is  to  cause  a  navigable  canal  to  be 
made  'from  the  tide  of  the  riyer  Potomac,  in  the  District  of  Co- 
umbia,'  oTer  to  the  m&  Ohio ;  and  this  act  of  incorporation  must 
be  construed  with  reference  to  that  great  object,  so  far  as  regards 
the  matter  now  und^  consideration,  (o) 

He  tenninatifMi,  now  in  controversy,  is  no  otherwise  described 
than  by  the  expression,  'from  the  tide  of  the  river  Potomac,  in  the 
District  of  Columbia'  The  tide,  thus  designated,  is  a  large  space ; 
and  the  surveys,  which  have  been  exhibited  in  this  case,  demon- 
strate, that  it  is  perfectly  practicable  to  extend  this  canal  along, 
and  to  terminate  it  at  any  one  point  of  the  whole  of  this  space  of 
tide«  The  canal  may  be  stopped  precisely  at  the  head  of  tide ; 
but  this,  it  is  admitted,  would  not  be  altogether  correct,  or  cer* 
tainly  not  for  the  best.  It  is  said,  that  it  should  descend  to,  and 
be  terminated  at  good  practicable  tide  navigation.  Again,  it  is 
dear,  that  the  canal  may  be  conducted  up  the  valley  of  Rock 
creek,  and,  so  round  Washington,  to  the  Eastern  branch,  and  enter 
the  tide  near  Bladensburg ;  or  thence,  descending  along  the  left 
bank  of  that  river,  it  may  unite  with  the  tide  opposite  or  below 
Washington.  This,  however,  it  is  pronounced  with  one  voice, 
and  at  once,  would  be  absurd.  I  admit  it  to  be  so.  But  it  is  never- 
theless, a  very  illustrative  absurdity.  It  clearly  shews,  that  the 
phrase  here  used  is  neither  to  be  taken  literally,  nor  wholly  without 
limit;  but  must,  of  necessity,  be  controlled  by  the  nature  of  the 
subject  qpoken  of.  A  termination  exactly  at  the  first  tide  to  be 
met  with  among  the  rocks  at  the  foot  of  the  falls ;  or  in  the  shal- 
low tide  near  Bladensbuig,  it  is  confessed  by  all,  would  be^inju- 
rioos;  and  an  union,  by  a  great  circuit,  with  the  bold,  deep  tide 
which  washes  the  left  margin  of  the  Eastern  branch,  or  the  Poto- 
mac river,  it  is  declared  would  be  absurd. 

There  is,  therefore,  a  large  range  of  the  tide  at  which  this  canal 
might  be  terminated,  that  must  be  rejected.  The  tide  spoken  of, 
it  is  evident,  is  circumscribed  to  a  given  place,  a  pool  to  which  the 
canal  ought  to  come,  and  beyond  which  it  ought  not  to  be  allowed 
to  go.  Rejecting  then,  all  that  space  of  the  tide  of  the  District  of 
Columbia,  within  which  it  would  be  confessedly  inconvenient  or 
absurd  to  fix  upon  as  a  termination  for  it,  it  will  be  necessary  to 

(o)  I  Blae.  Com.  61 ;  New  River  Company  v.  Graves,  2  Vem.  481;  Curling  v, 
dalkkn,  8  M.  &  8. 510. 
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look  into  the  nature  of  the  subject  itself  to  ascertain  whether  there 
are  any  principles  of  canaSing  which  may,  at  this  day,  be  con- 
sidered as  the  settled  common  law  in  regard  to  the  tennination  of 
canals  of  this  description,  that  indicate  the  point  at  which  this 
canal  must  be  terminated. 

For  this  purpose  it  will  be  necessaiy  to  understand  what  it  is 
that  constitutes  a  port ;  to  notice  what  is  called  improred  river 
navigation,  in  contrast  Ti^ith  proper  canal  navigation ;  and  to  shev 
where  and  how,  by  a  kind  of  common  consent,  all  canals  of  this 
description  have  been  terminated.  The  circumstances  which  wiD 
be  mentioned  in  relation  to  these  matters,  are  such  as  are  of 
universal  notoriety ;  and  as  are  always  recurred  to  as  furnishing  an 
illustration  of  the  causes  which  have  always  brought  marine  as 
well  as  canal  navigation  to  a  termination  at  particular  places ;  so 
that  the  nature  of  the  subject  treated  of  in  this  law,  and  the  prin- 
ciples by  which  it  should  be  construed  may  be  fully  understood. 
Recollecting  as  we  proceed,  that  all  doubtful  points  are  decided  bj 
an  application  of  general  principles  to  the  particular  case,  {p) 

Accordmg  to  one  of  the  most  venerable  of  our  legal  authorities, 
a  port  is  a  place  for  arriving  and  unlading  of  ships  and  vessels. 
It  has  a  city  or  tovm,  called  the  head  of  the  port,  for  receipt  of 
mariners  and  merchants,  and  the  securing  and  vending  their  goods, 
and  victualling  their  ships.  So  that  to  coiistitute  a  port,  it  must 
be  a  place  to  which  vessels  may  have  easy  access  from  sea,  and 
where  they  may  lie  in  safety;  and  there  should  be  houses  and 
suitable  accommodations  for  mariners  and  merchandize  as  well  as 
a  harbour  for  ships.  But  it  sometimes  happens,  that  the  town,  or 
the  head  of  the  port,  as  it  is  called,  is  at  some  distance  firom  the 
port  itself.  This  however,  is  always  attended  with  great  incon- 
venience ;  and,  therefore,  in  many  instances,  where  it  was  practi- 
cable,  the  navigation  has  been  extended  at  an  enormous  expense 
to  the  town  or  head  of  the  port  {q)  Ancientiy,  the  natural  navi- 
gation of  the  river  Ex,  in  England,  was  such,  that  large  ships 
went  quite  up  to  the  city  of  Exeter;  but  a  malicious  earl  of 
Devon,  by  throwing  dams  across  the  river,  entirely  choked  the 
channel,  so  that  ships  were  obliged  to  stop  four  miles  below,  whidi 
place  was,  for  a  long  time,  considered  as  the  port.  But  at  great 
expense  the  obstructions  were  removed,  and  now  ships  again  find 

(p)  Silk  0.  Prime,  1  Bro.  C.  C.  13S.  n.-^q)  Hale  de  Port-lifaris,  46. 
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a  port  at  the  walls  of  the  city,  (r )  The  city  of  Chester,  in  Eng- 
land,  is  situated  on  the  river  Dee,  the  crooked  channel  of  which 
had  become  so  choked  up,  by  washings  from  the  land,  that  ships 
-were  obliged  to  make  a  port  eight  miles  below.  But  some  time 
since,  a  new  channel  was  cut  for  the  river  near  the  old  one,  and  at 
a  vast  expense,  and  ships  now  again  go  up  to  the  port  at  the 
city,  (f ) 

The  Seyern,  among  the  rivers  of  England,  has,  of  old,  been 
denounced  as  ^a  most  wild  unruly  river;'  its  descending  floods  have, 
at  various  times,  swept  along  with  such  violence,  and  carried  with 
them  such  masses  of  earth  as  entirely  to  fill  up  the  former,  and 
exeayate  an  altogether  new  channel  in  many  spaces ;  and  such  is 
the  rage  and  impetuosity  of  the  tide,  whether  of  flood  or  ebb,  that 
no  vessel  ventures  up  it  fiEulher  than  King  Road,  near  its  con- 
fluence with  the  Avon,  without  a  pilot,  (t)    The  chief  ports  on 
this  river  and  its  branches  are  Bristol  and  Qloucester,  up  to  each 
of  which  the  tide  flows ;  but  to  overcome  the  dangers  and  difficult 
ties  of  the  natural  access  to  them  has  called  forth  the  most  power- 
ful eflTorts  of  human  ingenuity,  and  the  expenditure  of  immense 
sums  of  money.     About  seventy  acres  of  the  old  and  crooked 
course  of  the  Avon  was  to  be  converted  into  a  vast  dock  at  Bris- 
tol, into  which  ships  were  to  be  lifted  by  locks ;  and  into  which 
also  the  boats  of  the  Kennet  and  Avon  canal  were  to  be  admitted. 
And  a  canal  has  been  constructed  for  the  passage  of  ships,  seventy 
feet  wide  and  eighteen  feet  deep,  firom  Berkley  to  Gloucester,  a 
distance  of  eighteen  miles  along  the  valley  of  the  river,  (u) 

These  and  a  number  of  other  examples,  that  might  be  given, 
may  be  regarded  as  extensions  of  tide  navigation,  so  as  to  have 
a  port  immediately  at  the  city  which  is  the  seat  of  the  conunercfs. 
The  dangers,  difficulties,  and  delays  of  the  natural  tide  navigation, 
in  some  cases,  and  the  expense  and  delay  of  transhipments  and  of 
land  transportation,  in  others,  however  short,  were  so  yevj  great  as 
to  demonstrate  the  necessity  and  utility  of  having  the  port  and  the 
town,  or  head  of  the  port,  immediately  together*  The  termination 
of  maiine  navigation,  in  relation  to  the  matter  now  under  consi- 
deratioo,  therefore,  is  not,  in  any  case,  the  most  interior  tide  on 
which  a  ship  may  safely  float;  but  it  is  uniformly  the  port  at 
which,  owing  to  a  variety  of  concurring  circumstances,  artificial 


(r)  Ma]faim*a  Navil  Gm.  r.  Exeter.--(«)  lUet'  Cydo.  irt.  C«iial.^(Q  Hal*  de 
An  Jfartf,lt,.8i.— (u)  Reet'  Cjclo.  art.  Canal. 
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and  natural^  she  must  stop ;  because  the  object  of  h»  voyage  eiiisl 
there  end. 

There  is  a  material  difference  between  legislative  etiactments 
relative  to  the  formation  of  an  improved  river  navigation,  and  those 
in  relation  to  proper  navigable  canals ;  because  of  the  material  dif- 
ference between  the  two  subjects.  The  forms  and  modes  of  the 
two  kinds  of  navigation,  are  essentially  different ;  and  therefore, 
inferences  and  principles,  fairly  deducible  from,  or  applicable  to 
one,  cannot,  with  any  propriety,  be  made  from,  or  to  the  other. 

The  river  Thames,  in  England,  is  navigable  above  London,  for 
a  considerable  distance ;  and  the  vessels,  which  pass  up  it,  are  all 
provided  with  a  self-moving  power ;  many  of  them  have  a  horse 
on  board,  to  be  sent  out  for  towing  when  it  can  be  done.  Sails 
are  used,  where  an  opportunity  offers,  and  where  not,  they  use  oars, 
or  setting-polls.  For  some  spaces  they  have  the  privilege  of  a 
towing  path  on  the  bank,  from  which  the  horse  is  made  to  tow  the 
boat ;  and  in  other  spaces  the  horse  is  driven  into  the  river,  to 
wade  along,  and  drag  the  boat  after  him.  On  the  river  Severn,  in 
England,  a  towing  path,  from  which  vessels  are  drawn  along 
up  or  down  the  river,  is  claimed  by  custom  and  has  been  con- 
firmed by  statute,  (v)  In  some  spaces  of  river  navigation,  the 
vessd  is  lifted  up,  or  let  down  into  short  oanalsj  and  thus  passed 
by  innavigable  rapids ;  in  others,  its  safe  passage  is  secured  by 
means  of  dams,  sluices,  or  cuts.  The  whole  course  of  river  navi- 
gation is  irregular  in  its  modes  of  movemait ;  but  the  vessel  pro- 
ceeds throughout  by  having  with  it,  from  the  very  port,  whence  it 
sets  forth,  a  moving  power  suited  to  each  mode  of  navigation, 
either  of  which  may  be  used  according  as  it  may  be  most  bene- 
ficial; and  that  too,  through  a  wide,  deep,  and  occasionally  a 
rapidly  descending  stream.  The  act  incorporating  The  Patatnac 
Company^  fiimishes  a  complete  example  of  river  navigation.  By 
that  act  the  rapid  headlong  riter  Potomac,  above  tide,  was  to  be 
made  navigable ;  its  falls  were  to  be  surmounted  by  locks  and 
canals ;  its  ripples  were  to  be  opened  by  cuts ;  and  its  shallows 
were  to  be  cleared  so  that  boats  might  pass  up  or  down  with 
safety. 

Proper  canal  navigation  is  uniform  in  its  movements  and  limited 
to  one  kind  of  propelling  power ;  that  is,  by  means  of  a  towing 
path ;  and  it  is  rarely,  or  ever  permitted  to  use  any  other.    The 

(9)  Hale  di  Port  Maris,  86,  23  Hen.  8,  c.  12. 
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Tessd  itself  is  built  and  laden  just  so  as  to  float  upon  stiU  water, 
unagitated,  and  without  a  ripple  or  wave.  All  which  gives  to  this 
form  of  transportation  a  peculiarity  of  character.  Which  renders  it 
necessary,  that  the  canal,  for  which  it  is  alone  and  exclusively 
adapted,  should  terminate  at  that  point  where  it  meets  the  marine 
navigatioD ;  since  the  merchandise  cannot,  as  in  the  case  of  river 
navigation,  reach  the  port,  unless  the  canal  be  extended  to  that 
point,  otherwise  than  by  transhipment  into,  other  vessels,  or  by  land 
transportation. 

Hence  it  is  obvious,  that  a  boat,  properly  prepared  for  river  navi- 
gation, would  not  only  be  fitted  to  encounter  the  tide  navigation 
from  the-  port  to  the  very  foot  of  the  falls,  but  that  portion  of  her 
voyage  would  be,  in  all  respects,  the  safest  and  easiest.  And, 
therefore,  it  was,  that  the  act  incorporating  The  Potomac  Company j 
the  pnrpose  of  which  was  to  open  a  river  navigation,  specified,  that 
improvements  should  commence  ^above  tide  water.'  But  to  a 
proper  canal  boat  the  tide  water  portion  of  her  voyage  would  be 
the  most  perilous,  or  require  a  preparation  and  out-fit  entirely  use- 
less throu^  all  the  rest  of  her  passage.  There  is,  therefore,  no 
just  fidundation  for  the  position  assumed  in  the  argument,  that  the 
same  termination  on  tide  would  be  alike  well  adapted  to  these  two 
different  modes  of  navigation. 

There  are  many  canals  which  'facilitate  marine  navigation,  or  in 
an  indirect  manner  contribute  largely  to  the  gathering  together 
commodities  for  foreign  commerce,  which  are,  however,  in  their 
general   character,  and  in  the  objects  of  their  terminations  very 
unlike  the  one  under  consideration.     Of  the  canals  of  this  descrip- 
tion are  those  which  have  been  constructed  as  thoroughfares,  for 
sea  vessels,  firom  one  sea  or  bay  to  another,  across  a  long  narrow 
pemnsiila.     Such  as  the  canal  of  Kid,  in  Denmark ;  (10)  the  Cale- 
donian canal,  the  Forth  and  Clyde  canals  of  Scotland ;  and  the 
Chesapeake  and  Delaware  canal  of  our  own  country.     There  are,  in 
England,  several  canals,  which  have  been  constructed  solely  for 
the  purpose  of  transporting  sand.^  sea- weed,  and  shells,  ^for  better- 
ing of  their  lands,'  from  the  sea  shore  into  the  interior ;  (a?)  the 
terminations  of  which  have  no  concern  with  marine  navigation.     In 
the  island  of  Great  Britain  there  are,  besides  a  great  number  of 
canals,  from  coal  mines  and  quarries  to  towns ;  and  fi'om  one  city 
to  another.    These  and  all  such  lines  of  canals,  furnish  no  imme- 

(«)  Oddy's  Commeree,  b.  6,  c.  8.^(x)  Hale  d£  Jurt  Marit  26,  7  Jac.  1,  c.  18. 
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diate  illustratioh  of  the  point  under  consideration,  further  than,  as 
the  numerous  instances  in  which  they  have  been  continued  by  tun- 
nels through  high  ridges,  where  water  could  be  had  to  supply  the 
summit  lerel,  shews,  that  it  has  been  unirersally,  and  every  where 
found  necessaiy  to  continue  the  canal  line  of  transportation  un* 
broken  and  vnthout  the  least  interval,  where  it  was  at  all  practi- 
cable to  do  so,  even  at  the  greatest  expense. 

The  great  object  of  The  Chesapeake,  and  Ohio  Canal  is  to  &cili- 
tate  the  transportation  of  the  productions  of  the  interior  of  our 
country  to  the  *  tide-water  of  the  river  Potomac  in  the  District  of 
Columbia ; '  and,  consequently,  those  canals  only,  of  other  coun- 
tries, and  places,  which  have  a  similar  object  in  descending  from 
the  interior  to  the  tide,  cap  .afford  any  correct  illustration  as  to  the 
point  of  termination,  on  tide,  which  should  be  given  to  this  canaL 
In  selecting  the  instances,  for  this  purpose,  I  shall  confine  myself  to 
those  of  Ghreat  Britain,  and  of  this  country,  as  being  best  known, 
and  amply  sufficient  for  all  the  purposes  to  whick  I  deem  it  proper 
to  pray  in  aid  such  examples. 

The  object  of  the  Aberdeen  canal,  which  is  nineteen  miles  in 
length,  was  the  exportation  of  granite  stone,  from  the  famous 
quarries  on  the  banks  of  the  river  Don ;  and  for  that  purpose  the 
canal  has  been  made  to  terminate  in  the  port  of  Aberdeen.  The 
Glenkin  canal  was  intended  to  facilitate  the  exportation  of  coal, 
lime,  iron  ore  and  other  minerals ;  and  it  terminates  in  the  tide- 
way of  the  port  of  Kirkcudbright.  The  Glamorganshire  canal  is 
twenty-five  miles  long ;  and  its  objects  are  the  exportation  of  the 
produce  of  the  immense  iron,  coal,  and  lime  works  in  the  interior. 
It  terminates  in  the  river  Severn  near  Cardiff,  where  there  is  a 
floating  dock  sixteen  feet  deep,  in  which  a  great  number  of  ships 
of  three  hundred  tons  burthen  can  be  constantly  afloat,  and  load  or 
unload,  either  at  the  spacious  warehouses  on  its  banks,  or  from  or 
to  the  boats  belonging  to  the  canal.  The  Svransea  canal,  having 
a  similar  object,  has  a  similarly  advantageous  termination  and 
meeting  with  the  marine  navigation. 

The  Stroudwater  canal,  and  the  Thames  and  Severn  canals  lead- 
ing through  various  others  over  the  interior  and  across  England, 
are  coimected  with  llie  ship  canal  leading  into  the  port  of  Glouces- 
ter. The  Kennet  and  Avon  canal,  which  is  stretched  across 
England  to  London,  terminates  in  the  great  ship  basin  at  Bristol. 
The  Chester  canal  proceeds  from  the  very  port  to  form  connexions 
the  canals  of  the  interior.    The  Mercy  and  Irwill  navigation^ 


BINNEYnS  CASE.  161 

ft 

afl  it  11  called^  has  for  its  appendage  the  famous  Wet  Docks  of 
LiYerpooL  This  narigation  is  forqied  by  inclosing  and  straight- 
ening a  portion  of  the  river  itself  for  a  considerable  distance  above 
Liverpool,  like  a  proper  canal,  and  is  a  still  water  navigation. 
The  fiiidgewater  and  several  other  of  the  principal  canals,  from  the 
mterior,  are  connected  with  this  canal.  The  Leeds  and  Liverpool 
canal  passes  several  of  the  principal  manufacturing  towns,  and 
with  others  crosses  England  entirely  in  several  directions.  This 
canal  termmatea  at  Liverpool,  and  the  canal  boats  deliver  their 
cargoes  of  coal  there,  on  a  steep  hill-side,  so  that  it  slides  down 
into  a  yard  on  the  water  side  of  the  harbour,  (y) 

The  Lancaster  canal  is  seventy-five  miles  in  length,  and  the 
greater  portion  of  its  northern  part  skirts  along  near  the  sea-coast. 
Its  objects  are  the  interchange  of  the  lime-stone  of  the  northern 
parts  for  the  coal  of  the  southern,  the  supply  of  Lancaster,  Preston, 
&c ;  and  yet  those  ports  are  accessible  from  the  sea.  This  canal 
has  an  opening  to  the  sea  by  a  short  cut  near  Lancaster.  The 
Edinboig  and  Glasgow  canal  passes  entirely  across  Scotland. 
This  canal  begins  at  Lieth  in  the  port  of  Edinburg  and  ends  in 
the  tide-way  of  the  Clyde  in  the  town  of  Glasgow.  It  is  also  con- 
nected, by  means  <^the  Markland  canal,  with  the  Forth  and  Clyde 
canal,  which  has  a  convenient  port  at  each  of  its  terminations ;  and 
it  is  besides  connected  with  the  Saltcoats  canal  which  terminates  on 
the  sea-coast  to  the  south  of  the  Clyde,  where  a  secure  basin  has 
been  constructed  for  the  reception  of  ships  and  canal  boats.  At  the 
port  of  Aimyn,  on  the  tide  of  the  river  Ouse,  a  branch  of  the  Hum- 
ber,  the  Ayre  and  Calder  navigation  terminates ;  where  the  canal 
boats  from  Liverpool,  or  the  interior  meet  sea  vessels  of  one  hundred 
and  fifty  tons  burthen.  The  tide  flows  in  the  river  Thames  to  Rich- 
mond, a  distance  of  sixteen  miles  above  London,  and  affords  per- 
fectly safe  navigation  for  small  vessels ;  yet  the  Grand  Junction 
canal,  which  is  connected  with  the  principal  canals  of  the  interior, 
passes  down  near  this  tide  navigation,  and  terminates  at  Padding- 
ton,  immediately  contiguous  to  London,  where,  for  its  connexion 
with  the  river  it  pays  an  annual  tribute  to  the  city.  Had  it  been 
practicable  to  obtain,  by  any  reasonable  means,  an  adequate  sup- 
ply of  water,  this  Grand  Junction  canal  would  have  been  extended 
tlffougfa  the  city  itself  into  the  London  docks  at  Wapping.  (z) 

From  this  review  of  the  canals  of  Great  Britain  it  appears,  that 


(y)  Bets*  Cjrtlo.  vt  Caaal^*)  Rets*  Pyelo.  ait  Oaaal. 
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all  of  them,  which  have  been,  in  any  manner,  intended  to  contribute 
to  the  marine  commerce  of  the  nation,  have  not  merely  been  carried 
to  and  immediately  connected  with  the  very  first  safe  tide-navigatioB 
to  be  found ;  but  have  been  conducted  down  into  the  very  ports 
themselves.  The  ports  of  a  nation  are  its  great  gates ;  and  there- 
fore all  canals  have  gone  there  to  meet,  assist  in,  or  contribute  to 
the  commerce  of  the  country.  And  in  order,  that  this  may  be 
effected  to  the  greatest  advantage  to  all,  it  is  essentially  necessaiy, 
whatever  may  be  the  cost,  as  well,  that  the  sea  vessel  should  be 
enabled  to  have  access  to  and  make  a  port  at  the  city  or  great 
commercial  depot  itself ;  without  any  break  in  the  continuity  of  her 
voyage,  as  that  the  canal  vesssel  should  also  be  enabled,  without 
any  interruption  in  her  course,  to  meet  the  sea  vessel  in  the  same 
port  or  pool,  and  interchange  cargoes  with  her. 

The  propriety  of  extending  a  canal  along  parallel  with,  and  near 
to  tide  water  navigation  has  often  been  a  matter  of  doubt,  and,  in 
some  instances,  it  has  been  made  a  subject  of  ridicule.  The  South- 
ampton  and  Salisbury  canal  of  England,  passes  for  some  miles 
along  the  bold  deep  tide  of  the  Southampton  water,  into  the  very 
port  of  Southampton  itself.  From  its  skirting  along  close  to  the 
shore  of  that  river  it  was,  that  that  facetious  satirist  Peter  Pindar 
took  occasion  to  burlesque  ^Southampton's  wise  sons.'  But  not- 
withstanding  doubt  and  ridicule,  the  propriety  and  necessity  of 
conducting  canals  of  this  description  into  the  very  port  itself,  has, 
in  Great  Britain,  been  practically  demonstrated  in  the  most  satis- 
factory and  conclusive  manner;  and  become  established  as  the 
settled  common  law  of  canalling. 

But  it  may  be  said,  that  although,  in  Great  Britain,  it  may  be 
considered  by  all  as  essentially  necessary,  that  the  canal  and  maiioe 
navigation  should  be  conjoined  in  the  port  itself;  yet  unless  it  shall 
appear,  that  such  has  been  also  considered  in  this  country,  as  the 
principle  upon  which  such  a  canal  should  be  terminated,  there  can 
be  no  presumption,  that  the  legislators  who  passed  this  act  of  incor^ 
poration  so  understood  the  matter ;  or  spoke  of  a  canal  the  tenni- 
nation  of  which  must  be  in  a  port.  To  shew  what  vras  the 
universal  understanding  in  this  country,  in  relation  to  this  matter, 
a  few  instances  will  be  sufficient. 

The  great  Erie  canal  of  New  York,  in  descending  easteriy,  after 
receiving  the  Champlain  canal,  passes  close  along  side  of  the  tide 
of  the  North  river,  in  which  there  is  good  sloop  navigation,  for  a 
distance  of  seven  miles,  to  Albany,  where  it  terminates  in  a  basin, 
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fipom  'which  the  canal  boat  may  hand  orer  her  cargo  immediately 
into  a  sea-vessel.  In  extending  over  to  the  west,  it  passes  through 
a  large  artificial  haihour,  constructed  at  Black  Rock>  into  which  the 
canal  boats,  and  the  lake  vessels  may  both  enter  and  interchange 
cargoes,  and  then  terminates  at  the  port  of  Buffiilo  on  lake  Erie. 
The  Massachusetts  canal,  instead  of  stopping  at  the  head  of  tide, 
where  the  navigation  is  good,  is  carried  close  alongside  of  it,  four 
miles  further,  into  the  harbour  of  Boston.  The  boats  navigating 
the  river  Santee  could  only  reach  their  great  market,  by  passing 
out  of  it,  and  some  distance  along  the  sea  coast.  To  save  them 
iom  this  exposure  and  risk,  a  canal  was  constructed  firom  the 
Santee  into  Cooper  river,  so  as  to  bring  them  directly  into  the  har- 
bour of  Charleston.  And  speaking  of  the  river  navigation  of  the 
upper  Potomac,  of  which  the  lower  piece  of  canal  constitutes  a 
part,  and  was  only  intended  to  enable  boats  to  surmount  the  first 
impassable  falls,  it  has  been  said,  ^that  the  le^lative  impartiality, 
vhich  has  required  the  canal  to  enter  the  river,  at  the  very  head  of 
tide,  in  order  that  Virginia  may  have  an  equal  chance  of  becoming 
the  depot  of  its  commerce  with  Maryland,  has  very  much  injured 
its  utility  to  the  country  at  large.'  (a)  From  these  examples  it 
satisfectorily  appears,  that  here,  as  in  Great  Britain,  it  has  been 
universally  understood,  that  canals,  intended  to  co-operate  with 
marine  navigation,  must  be  terminated  in  the  very  port  itself^ 
where  the  marine  navigation,  in  like  manner  ends. 

The  specified  and  known  objects  of  a  canal  give  to  it  that  which 
may  be  called  its  peciiliar  character,  and  shew  to  what  class  it 
belongs.  All  canals  of  that  class  which  are  intended  to  &cilitate  the 
transportation  of  the  productions  of  the  interior  to  tide  for  exporta- 
tion ;  and  of  the  importation  of  foreign  commodities  by  the  same 
route,  must  terminate  at  the  port  or  point  where  alone  the  two 
fonns  of  transportation  can  conveniently  meet.  I%e  Chesapeake 
and  Ohio  Canal  is  intended  to  be  one  of  this  character ;  and  there- 
fore, it  must  have  such  a  termination,  unless  it  be  otherwise  ex- 
pressly provided  by  law. 

This  canal  is  described  in  the  preamble  of  the  act  of  incorporation, 
and  in  its  twentieth  section,  which  recognizes  and  affirms  that 
given  in  the  preamble.  In  these  provisions  we  have  the  objects 
of  the  great  work  distinctly  specified.    They  were  to  establish  a 


(a)  Per  Latrobe,  Report  of  A.  GaUaUn,  Secretary  of  the  Treasaiy  on  Roads  and 
Cttids,  1808,  pa^e  87. 
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connected  navigation  between  the  eastern  and  western  waters,  so 
as  to  extend  and  multiply  the  means  and  facilities  qf  internal  com- 
merce, which  would  produce  the  happy  results  set  forth.     And 
the  route  which  it  was  to  take,  up  the  y^ley  of  the  Potomac,  and 
thence  over  to  the  Ohio,  is  specified  by  the  declaration,  that  it  is 
Ho  be  fed  through  its  course,  on  the  east  side  of  the  mountain,  by 
the  riyer  Potomac,  and  the  streams  which  may  empty  therein ;  and 
on  the  western  side  of  the  mountain,  and  passing  oyer  the  same, 
by  all  such  streams  of  water  as  may  be  beneficially  drawn  thereto 
by  feeders,  dams,  or  any  other  practicable  mode*'    The  tennina- 
tions  are  described  by  a  reference  to  the  great  object  expressed,  of 
'a  connected  navigation  between  the  eastern  and  western  waters.' 
Our  eastern  tide  waters  are  navigated  by  ships  and  marine  vessb 
to  the  ports,  or  highest  point  of  convenient  tide  navigation ;  and 
our  western  waters  are  navigated  to  great  advantage,  and  chiefly 
by  steam-boats.     Tlese  two  foirnis  of  navigation,  it  is  proposed  to 
connect  together  by  one  unbroken  line  of  canal ;  and  the  termina- 
tions of  this  new  artificial  connecting  line  of  navigation  are  specified 
accordingly,  with  a  distinct  reference  to  the  pre-existing  modes  of 
navigation.     ^A  navigable  canal  from  the  tide  water  of  the  river 
Potomac  in  the  District  of  Columbia,'  passing  along  the  route  indi- 
cated,  ^to  the  highest  steam-boat  navigation  of  the  Ohio  river,  or 
of  some  one  tributary  stream  thereof.'  (i) 

Here  we  find  the  western  termination  specified  by  designating 
the  kind  of  vessel  which  the  canal  boat  must  be  enabled  to  meet 
there ;  she  must  have  it  in  her  power  to  lay  along  side  of  a  steam* 
boat  in  the  waters  of  the  west ;  and  thus  the  connexion  with 
those  waters  was  to  be  formed.  Hence  it  is  manifest,  that  the 
connexion  with  the  eastern  waters  was  to  be  formed  in  like  man* 
ner ;  that  is,  that  the  canal  boat  should  be  enabled  to  meet  a  ship, 
by  which  kind  of  vessels  alone  the  tide  waters  of  the  east  are 
navigated.  The  new  line  of  navigation  would  then,  indeed,  fomi 
a  full  and  complete  connexion  ^between  the  eastern  and  western 
waters ;'  which  could  be  so  effected  in  no  other  way.  The  naming 
of  the  steam-boat  clearly  shews,  that  it  was  the  intention  of  the 
legislators,  by  this  law,  to  provide  a  mode  of  .transportation  from 
the  one  to  the  other  of  those  two  classes  of  vessels,  which  were 
then  so  profitably  navigating  the  great  rivers  of  our  countiy. 
They,  intended,  that  the  canal  boat  should  be  enabled  to  pass 

(6)  1824,  ch.  79. 
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over  the  whole  space,  from  the  ship  of  die  east  to  the  steam-boat 
of  the  west.  It  is  DOt  said,  that  the  western  termination  shaU  be 
at  the  highest  point  to  which  a  steam-boat  may  go,  but,  Ho  the 
highest  steam-boat  navigation ;'  that  is,  to  the  highest  point  at 
which  such  vessels  usuallj  go,  and  where  they  make  their  port. 
And  80y  as  to  the  eastern  termination,  the  canal  boat  is  to  meet  a 
ship;  bat  that  kind  of  vessel  is  hardly  ever  found  at  the  highest 
point  of  tide,  to  which  she  may  go,  but  at  the  highest  port.  And 
therefore  the  canal  must  necessarily  be  extended  down  to  the  port ; 
since  the  ship  can  meet  and  have  intercourse  with  the  canal  boat 
no  where  else. 

It  is  universally  understood,  that  all  canals,  which  have  for  their 
chief  object  the  exportation  of  ponderous  and  cheap  commodities, 
in  co-operation  with  marine  navigation,  must  be  extended  into  the 
verjr  port  itself.  But,  in  this  instance,  more  is  expected;  and 
therefore,  there  is,  if  possible,  an  increased  necessity  for  extending 
this  canal  into  the  veiy  port.  The  greatest  and  most  important 
political  results,  it  is  declared,  are  expected  to  flow  from  connect- 
mg,  in  this  way,  the  navigation  of  the  east  with  that  of  the  west ; 
and  hence,  it  must  have  been  intended,  that  the  connexion  should 
be  made  in  the  most  coniplete  and  perfect  form ;  that  there  should, 
if  possible,  be  not  the  least  break  or  interruption  in  any  part  of 
the  whole  line  from  the  ship  of  the  east  to  the  steam-boat  of  the 
west.  Five  miles  of  land  transportation  would  cripple  the  inter- 
course most  prodigiously;  thirty  miles  of  land  portage  would 
destroy  the  line  of  connexion  totaUy. 

Taken  in  this  point  of  view,  this  law,  by  calling  for  a  begin- 
ning of  this  canad  *from  the  tide  water  of  the  river  Potomac,  in 
the  District  of  Columbia,'  must  be  construed  to  have  a  reference 
to  one,  or  to  all  of  the  three  ports  on  that  tide,  at  which  the  marine 
navigation  ends.  A  different  construction  would  confessedly  allow 
of  a  tennination,  that  might  be  greatly  injurious,  or  even  absurd ; 
one  which  might  mar  the  whole  project,  by  stopping  the  great 
mass  of  ponderous  canal  borne  commodities  some  miles  short  of 
their  destination,  there  to  be  taken  up  and  moved  on  again  in 
another  fomi.  But  it  is  manifest,  from  the  nature  of  the  subject 
provided  for  by  this  law,  that  the  chief  port  of  the  District  of  Co- 
lumbia must  have  been  contemplated  as  the  most  suitable  eastern 
termmation  of  this  canal.  Whence  this  court  is  perfectly  satisfied, 
that  this  company  not  only  have  a  right,  but  that  it  is  their  duty  to 
extend  this  canal  into  the  port  of  Washington,  as  bemg  the  moat 
22  V.2 
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central)  and  the  chief  port  or  pool  of  that  space  of  tide  in  the  Dis- 
trict of  Columbia,  specified  by  their  act  of  incorporation,  as  the 
point  of  its  eastern  termination.  And  consequently,  that  all  expen- 
ditures of  the  corporate  funds,  in  order  to  carry  it  down  into  the 
port  of  the  city  of  Washington,  at  Rock  creek,  or  elsewhere  within 
that  port,  are  legitimate,  and  cannot  be  prohibited  by  injunction* 

Upon  the  whole,  I  feel  perfectly  well  satisfied,  from  the  facts 
and  circumstances  disclosed  by  these  pleadings  and  exhibits,  sup- 
posing them  to  have  been  presented  as  between  proper  parties  and 
in  the  most  correct  form,  that  there  is  no  ground  whatever  bt 
granting,  renewing,  or  continuing  any  injunction  against  Urn 
Chesapeake  and  Ohio  Canal  Company. 

Whereupon  it  is  Ordered^  that  the  injunction  heretofore  granted 
in  this  case  be  and  the  same  is  hereby  annulled  and  dissolved. 
And  it  is  further  Ordered^  that  the  attachment  heretofore  awarded 
in  this  case  be  and  the  same  is  hereby  quashed  with  costs. 


It  appears  fix)m  an  inspection  of  the  docket  entries  as  late  as 
the  1st  of  January,  1839,  that  after  this  order  no  .further  proceed- 
ings had,  up  to  that  time,  been  had  in  this  case. 
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Where  traitees  under  a  will,  not  haTing  authority  to  eeU»  refiue  to  act*  09  a  fafll^ 
making  such  trustees  and  the  cntai  qu€  tnuU  {Murties,  another  trustee  may  be  ap- 
pointed.— ^The  trustee,  having  the  profiti  of  the  estate  in  his  hands,  ordered  to  pty 
the  auditor's  fees. — A  decree  for  a  partition  among  devisees,  the  coets  to  be  pikl 
by  each  in  proportion  to  his  share;  and  a  decree  to  account  for  the  rents  aod 
piofits  against  the  trustee  by  whom  it  was  held.— A  part  of  the  propeitf  ,  appearing 
by  the  return  of  the  commissioners  to  be  incapable  of  partition  without  hMii 
decreed  to  be  sold. 

The  mode  of  collecting  testimony  and  taking  the  depositions  of  witnesses  is 
England  and  in  Maxyland,  under  a  commission. — ^No  objection,  coming  fnm  a 
party,  to  suspend  the  taking  of  the  depositions  before  the  commissioiiers ;  bot 
such  objections  may  be  noted  and  decided  at  the  hearing.— A  witness  mi^,  on 
assigning  cause,  demur  to  the  questions  propounded  to  him ;  upon  which  fbe 
examination  must  be  suspended  until  the  court  decides.— If  the  books  of  a  baak 
be  shewn  to  contain  evidence  pertinent  and  proper,  the  party  is  entitied  to  have 
them  produced,  or  to  have  extracts  taken  from  them. — A  witness  may  be  com- 
pelled to  attend  and  have  his  deposition  taken  beibre  a  justice  of  the  peace. 

Hm  application  of  the  principles  of  substitution  as  regards  principal  and  enretjr.^ 
The  principles  of  equity  in  regard  to  the  matshalliog  of  securities  and  of  assets.— 
The  mode  of  computing  interest ;  and  (he  cases  in  which  it  is  aUowed.— The 
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in  wkkh  cowpg— il  iitenit  way  be  chuged.  CoMtiwinni  alloirad  fo  « tniftee, 
as  a  ooBpeBHtioa  fiir  lib  skill  snd  troaUe,  are  not  to  be  leswned,  or  withheld ; 
because  of  condnct  in  respect  to  which  he  had  been  chaiged  with  interest. 

This  bill  was  filed,  on  the  8th  of  August,  1825,  by  William 
Sjfdney  Winder^  and  Araminta,  his  wife,  against  John  Diffenr 
derffer  and  his  three  infant  children,  Amelia  Difftnierfftr^  Xichaid 
JUgMjorffer^  and  Quuiu  R.  D^enderffir.  The  answer  of  the 
defendant  John  invoked  into  this  case  the  proceedings  in  a  suit 
iostitoted  some  time  before  in  this  (^burt,  which  fonns  a  prelimi- 
naiy  and  necessary  iDustration  of  the  grounds  of  this  controversy. 
The  proceedings  in  that  suit  are  as  follows : 

On  the  27fli  of  February,  1806,  Sarah  BogerSj  Mary  Lee^ 
Cttiharine  Rogers^  and  Jdeholoi  HopkbUy  filed  their  bill  against 
John  Merryman  and  WiUiam  R,  Smiih,  in  which  they  stated,  that 
Charles  Risers  had,  on  the  15th  of  November,  1805,  made  his 
last  win  disposing  of  his  estate,  in  trust,  for  the  benefit  of  the 
plaintifi,  Seaah^  Mary,  and  Caihariney  and  soon  after  died.  This 
will,  so  £ur  as  r^;ards  the  matter  in  controversy,  is  as  follows : 

*  I  do  hereby  nominate  and  appoint  my  firiends  John  Merrymanj 
WHUam  iZ.  Srnithj  and  Jdcholas  Hopkbuy  and  the  survivors,  or 
survivor  of  them,  and  the  heirs  of  such  survivor  trustees  of  all  my 
real  estate,  to  hold  the  same  in  trust  as  is  hereinafter  mentioned, 
and  also  I  do  h^eby  make  them  executors  of  this  my  last  will  and 
testament 

'Secondly,  I  do  give  and  devise  to  my  dear  wife  Sarah  Rogers y 
my  dwelling  plantation,  whereon  I  now  live,  for  and  during  her 
natural  life ;  it  being  my  intention,  tbat  she  shall  occupy  the  same 
widiout  the  interference  of  my  trustees  during  that  period.  I  give 
and  bequeath  to  my  said  dear  wife,  her  executors,  administrators, 
and  assigns,  all  my  household  furniture,  of  what  nature  or  Idad 
soever,  and  all  my  plate ;  except  as  hereinafter  excepted ;  as  also 
her  choice  of  three  horses;  three  milch  cows;  all  the  hogs;  car- 
riage; a  wagon;  carts;  ploughs,  and  other  farming  utensils  on 
&e  place  whereon  I  now  reside;  the  residue  of  my  stock,  it 
is  mj  win  and  desire,  shall  be  sold  in  order  to  the  payment  of  my 
just  debts.  I  also  do  hereby  give  and  bequeath  to  my  said  wife 
sH  my  negro  slaves  to  be  by  her  manumitted,  when  she  may  think 
prudent  and  advisable. 

*  Thirdly,  I  do  further  give  and  devise  to  my  said  friends  John 
Mtftymany  Jfkhdas  HopldnSy  and  WUHofn  R.  .Smithy  and  the  sur- 
vivor and  survivor  of  them,  and  the  heirs  of  such  survivor,  all  my 
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real  estate  of  what  nature  or  kind  soever,  and  wherever  lying,  being 
and  situate ;  and  also  the  remainder  of  my  said  dwelling  plantation, 
to  hold  the  same,  unto  my  said  trustees  and  to  the  heirs  of  the  sur- 
vivor of  them,  in  special  trust  to  and  for  the  uses,  intents  and 
purposes  following ;  and  to  and  for  no  other  use,  intent  or  pur- 
pose whatever ;  to  wU :  to  have  and  to  hold  the  remainder  and 
entire  estate  of  said  dwelling  plantatioh,  after  the  death  of  my  said 
wife,  unto  the  sole  and  separate  use  of  my  daughter  Sarah  Bailey^ 
for  and  during  her  natural  life,  without  the  ihterference  of  her  pre- 
sent, or  any  future  husband ;  it  being  my  intention,  that  the  rents 
and  profits  of  the  same  be  paid  to  her  alone,  for  which  her  separate 
receipt  is  to  be  given,  either  to  the  tenants  who  may  occupy  the 
same,  or  to  my  said  trustees ;  and,  immediately  after  the  deadi  of 
my  said  daughter,  then  in  trust  to  and  for  all  and  every  the  child 
or  children  of  my  said  daughter,  and  the  heirs  and  assigns  of  such 
children  as  tenants  in  common  and  not  as  joint  tenants. 

^  It  is  my  will  and  desire,  that  the  real  estate,  which  I  hold  in 
the  city  of  Baltimore,  and  fronting  on  Baltimore  and  Calvert  streets 
shall  be  divided  as  follows,  viz :  That  forty  feet  shall  be  laid  off 
fronting  on  Calvert  street,  and  contained  within  the  following 
boundaries:  beginning  at  the  comer  of  the  alley  which  tenni* 
nates  in  Calvert  street,  and  runs  west  to  St.  Paul's  Lane,  and 
thence  running  and  bounding  on  Calvert  street  south  forty  feet; 
thence  in  a  straight  line  west,  parallel  with  Baltimore  street  to  the 
extreme  extent  of  my  line;*  thence  north,  parallel  with  Calvert 
street  until  it  intersects  the  said  alley ;  thence,  binding  on  said 
alley,  east  to  the  beginning ;  which  said  piece  or  parcel  of  ground, 
so  as  above  described,  my  said  trustees  are  to  hold  to  and  for  the 
sole  and  separate  use  and  behoof  of  my  said  daughter  Sarah  Baileg 
for  and  during  her  natural  life,  she  to  receive  the  profits  thereof;  and 
to  give  receipts  for  the  same  either  to  the  tenants  or  my  said  trus- 
tees, as  above  specified ;  and  from  and  immediately  after  her  decease, 
then  said  premises  to  be  divided  equally  amongst  all  and  eveiy 
child  or  children,  and  the  heirs  and  assigns  of  such  child  and  chil- 
dren as  tenants  in  common,  and  not  as  joint  tenants.  The  residue 
of  said  property,  fronting  on  Baltimore  and  Calvert  streets,  it  is 
my  will  and  desire  shall  be  divided  as  follows,  to  mt :  the  same  is 
to  be  divided  in  three  equal  parts,  as  to  value,  by  my  said  trustees, 
or  the  survivor  or  survivors  of  them ;  and  to  be  by  them  held  to 
and  for  the  sole  and  separate  use  and  behoof  of  my  three  youngest 
daughters,  Ann  Mariiny  Mary  jLee,  and  Catharine  Rogers^  for  and 


WINDER  V.  DIFFENDERFFER.  169 

dariDg  tfaeir  natural  lives ;  and  not  subject  to  the  control  of  any 
present  or  future  husband  of  either  of  them ;  it  being  my  intention, 
Aat  the  rents  and  profits  of  said  property  be  paid  to  my  said 
dao^ters ;  they  giving  separate  receipts  to  their  tenants  or  trus- 
tees; and  immediately  after  the  decease  of  any  of  my  said  last 
mentioned  daughters,  then  my  trustees  are  to  hold  her  share  of 
the  said  last  above  mentioned  premises,  in  trust  to  and  for  all  and 
ereiy  child  or  children  of  said  daughter,  and  the  heirs  and  assigns 
of  such  child  or  children,  as  tenants  in  common  and  not  as  joint 
tenants. 

'It  is  my  will,  that  my  trustees,  or  the  survivor  of  them,  draw 
for  the  separate  division  or  share  of  each  of  my  said  daughters,  and 
flieir  children  or  issue,  the  lot  of  ground  lying  in  the  precincts  of 
the  city  of  Baltimore,  and  by^me  heretofore  leased  to  a  certain  Mr. 
Edm^  whereon  is  erected  a  sugar-house;  my  said  trustees,  and 
tlie  survivors  and  survivor  of  them,  and  the  heirs  of  such  survivor, 
are  to  hold  in  trust  to  and  for  the  sole  and  separate  use  and  behoof 
of  my  daughter  Sarah  Baileyj  during  her  natural  life,  she  giving 
receipts  for  the  profits  thereof  to  the  teiiants,  or  trustees,  without 
the  interfence  of  any  husband  which  she  may  have,  and  imme- 
diately after  her  death,  then  in  trust  to  and  for  all  and  every  the 
child  or  children  of  the  said  Sarah  Bailey y  and.  the  heirs  and  assigns 
of  such  child  or  children,  as  tenants  in  common  and  not  as  joint 
tenants. 

'The  residue  of  my  real  estate,  situate,  lying  and  being  in  the 
city  of  Baltimore^  Baltimore  coimty.  State  of  Maryland,  or  else* 
where,  it  is  my  will  and  desire,  that  my  said  trustees,  and  the  heirs 
of  the  survivor  of  them,  hold  the  same  in  trust  to  and  for  the  sole 
and  separate  use  and  behoof  of  my  said  three  youngest  daughters. 
Aim  Martmy  Mary  Lee^  and  Catherine  Rogers^  as  tenants  in  com- 
mon and  not  as  joint  tenants,  without  the  control  or  interference 
of  any  present  or  future  husband ;  each  to  receive  the  rents  and 
profits  of  the  same,  and  to  give  receipts  either  to  the  tenants  or  my 
trustees.  And  from  and  immediately  after  the  decease  of  each  of 
said  three  daughters,  then  in  trust  to  and  for  all  and  every  of  the 
child  and  children  of  Said  daughters  their  heirs  and  assigns,  as  ten- 
ants in  common  and  not  as  joint  tenants ;  such  child  or  children 
to  have  the  share  of  its  or  their  parents,  to  wit :  the  one-third  part 
of  said  last  mentioned  premises,  leaving  the  two-thirds  to  my  sur- 
viving daughters ;  and  in  case  of  the  death  of  two  of  them,  then 
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leaying  the  one-third  to  the  sturvivor,  the  remaining  two-1 
vesting  in  the  issue  of  my  deceased  daughters,  per  stirpes. 

^My  poultry  I  give  and  bequeath  to  my  dear  wife.  If  the 
balance  of  my  personal  property  be  not  adequate  to  the  payment  of 
my  debts,  after  that  which  has  been  specifically  devised  to  my  dear 
wife,  I  hereby  charge  the  payment  of  my  debts  on  the  property 
devised  to  my  three  daughters,  Sarah  Baileyy  Ann  Martiny  and 
Mary  Lee ;  and  not  on  ihaX  devised  or  bequeathed  to  my  daughter 
Catherine  Rogers.  And  it  is  my  will  and  desire,  that  my  trustees 
appropriate  the  rents  and  profits  of  the  shares  of  my  said  daughters 
Sc^ah  Bailey y  Arm  Marivn  and  JMary  Lee^  to  the  extinguishment  of 
my  said  debts. 

<It  is  my  win,  that  the  personal  property,  to  wit :  all  my  house- 
hold furniture  specifically  bequeathed  to  my  wife,  as  also  the  plate 
to  her  and  her  daughter  Catherinej  as  also  die  three  horses,  three 
cows,  hogs,  carriage,  wagon,  and  farming  utensils  be  exonerated 
firom  the  payment  of  my  debts ;  but  that  the  same  be  a  lien,  in  the 
first  instance,  on  the  shares  given  to  Mrs.  MartvUy  Baileyy  and 
Lee. 

^l  give  and  bequeath  also  to  my  daughter  Catherim  Rogers^  six 
table  spoons  marked  C.  R. 

^If  any  of  my  children,  viz.  Sarah  Bailey^  Anm  Marfiny  Mary 
LeCy  or  Catherine  RogerSy  die  without  leaving  issue  at  the  time  of 
their  death,  or  if  leaving  issue  they  die  without  issue  before  they 
arrive  at  the  age  of  twenty-one  years ;  it  is  my  will,  that  my  trus- 
tees, and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  hold 
his,  her,  or  their  share  or  shares,  if  more  than  one,  in  trust  to  and 
for  all  my  surviving  daughter  or  daughters,;  and  the  issue  of  any 
daughter  is  to  be  considered  as  a  surviving  daughter  and  to  repre- 
sent the  mother  or  parent,  per  stirpes. 

^When  any  limitation  in  this  will  is  made  to  children  or  daugh- 
ters, my  meaning  is,  that  the  same  comprise  their  issue ;  that  is, 
my  grand,  great  grand-children,  and  so  in  infinitum.  And  they 
are  to  take  per  stirpes,  to  wit:  issue  to  take  any  one  of  my 
daughter's  share ;  it  being  my  intention,  that  no  one  part  or  share 
of  my  property,  on  the  death  of  any  of  my  daughters,  shall  go  to 
the  surviving  sisters,  as  long  as  children  or  issue  shall  represent  any 
of  my  deceased  daughters. 

'Also  my  slaves  are  to  be  manumitted,  notwithstanding  my  pe^ 
sonal  property  be  insufficient  to  pay  my  debts ;  it  being  my  intention, 
that  the  same  be  charged  on  the  three  shares  of  my  real  estate,  so  as 
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above  devised  to  my  daugfatecs  BaHey^  Mariiny  and  Lee^  in  the  first 

instance,  in  ofder  to  enable  them  to  be  manumitted  at  all  events, 

and  to  enable  my  vnfe  and  daughters  to  receive  their  legacies  also ; 

my  dear  vife  is  also  to  have  the  one-third  of  the  annual  income 

of  my  property  situate  on  Baltimore  and  Calvert  streets.' 

This  vill  v^as  proved  in  the  usual  form  by  the  subscribing  wit- 
nesses on  the  8th  of  January,  1S06,  after  which  the  following  notes 
were  addressed  to  the  Orphans  Court.  ^Being  appointed  by 
dories  Rogers^  deceased,  one  of  his  executors  and  trustees  to  his 
estate,  I  decline  from  serving.  Given  under  my  hand  this  18th 
day  of  January,  1806,  J(%chola$  Hopkms.^  ^To  the  Orphans  Court 
for  Baltimore  county :  Baltimore,  21st  January,  1806..  I  hereby 
renounce  my  right  of  acting  as  executor  or  trustee  under  the  ap- 
pointment in  the  will  of  the  late  Mr.  Charles  Rogers. — William  R. 
SmiihJ  ^Whereas  I  have  seen  the  last  wUl  and  testament  of  my 
friend  CSuurles  Rogers^  deceased,  by  which  I  am  appointed  one  of 
his  executors,  and  one  of  the  trustees  to  his  estate ;  but  finding 
myself  very  infirm  and  of  great  bodily  weakness,  am  under  the 
necessity  of  declining  to  act  in  either  capacity.  Given  under  my 
hand  at  Baltimore,  this  11th  day  of  January,  1806.-^JbAn  Jtferry- 
moa.     William  Buchanany  Register.' 

The  |daintifis  further  stated,  that  the  trustees,  Merryman  and 
Smitiiy  had  refused  to  take  upon  themselves  the  trust  proposed  to 
be  confided  in  them  by  this  will ;  and  as  there  was  no  provision, 
made  by  the  testator,  for  having  the  trusts  executed  by  one  trustee 
alone ;  (a)  nor  any  compensation  allowed  to  all  the  trustees ;  or  to 
the  one  trustee,  HopkinSy  who  was  wiDing  to  undertake  .the  trust ; 
the  biQ  prayed,  that  Hopkins  might  be  authorized  to  act  alone ;  and 
that  he  might  be  compensated  for  his  trouble. 

The  defendants  MerrytMn  and  SmUhy  by  their  answer,  admitted 
the  &cts  as  set  forth,  renounced  all  right  to  act  as  trustees,  and 
left  the  matter  to  be  disposed  of  by  such  decree  as  might  be  deemed 
proper. 

S7A  Rbruary^  1806. — Kiltt,  Chancellor. — ^DccnsED,  that 
Jfieholas  Hopkins  be  appointed  trustee  for  the  purpose  of  canying 
into  effect  the  will  of  Ouirles  Rogersy  deceased,  in  as  full  and  ample 
manner  as  the  defendants  Merryman  and  Smithy  and  the  plaintiff 
Hopkins  were  directed  and  empowered  by  the  will  of  the  deceased : 
provided,  that  Hopkinsy  before  he  acts  as  such,  files  with  the 

(a)  Co.  Utt.  113  a.;  Ram.  on  AssetB,  76;  ISaS,  eh.  174;  18S1,  ch.  Sll,  f.  11. 
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register  a  bond  to  tbe  state  with  surety  to  be  approved  by  the 
Chancellor  in  the  penalty  of  $30,000,  conditioned  for  the  faidiful 
performance  of  the  trust  reposed  in  him,  &€.  (&) 


After  the  passing  of  this  decree,  Hopkins  refused  to  take  upon 
himself  the  trust ;  in  Consequence  of  which  the  plaintifib,  with  the 
other  devisees,  by  a  petition  signed  by  them,  recommended  Sanmd 
Vincent  to  be  appointed. 

4dh  Aprilj  1806. — Kilty,  Chancellar. — Jficholas  Hopkins^  here- 
tofore appointed  trustee  for  the  purpose  of  carrying  into  effect  the 
will  of  Charles  Rogers^  having,  in  writing,  refused  to  accept  the 
said  trust;  it  is,  therefore.  Decreed^  on  the  recommendation  of 
Sarah  Rogers j  Alexander  and  ^nn  Martinj  Mary  Lee^  and  James 
P.  Boyd  for  Catherine  Rogers^  that  Samuel  Vincent  be  and  he 
is  hereby  appointed  trustee  for  the  purposes  aforesaid,  with  all 
and  singular  the  powers  vested  in  the  former  trustee  by  the  ori- 
ginal debree :  provided,  that  before  he  shall  act  as  trustee  af(»e- 
said,  he  shall  file  in  this  court,  a  bond  with  such  penalty  and 
security  as  was  prescribed  for  the  former  trustee  by  the  original 
decree. 

This  trustee  gave  bond  accordingly ;  after  which^  Sarah  Rogers^ 
Alexander  Martin^  and  Ann  his  wife,  George  Lee^  and  Mary,  his 
wife,  and  Catherine  Rogers^  as  devisees  of  the  testator  Charles 
Rogers y  by  their  petition  stated,  that  although  the  afiairs  of  the  estate 
were  dien  unsettled ;  yet  a  division  might  be  very  advantageously 
made  among  them,  subject  to  the  payment  of  the  debts  of  the 
deceased.  Whereupon  they  prayed,  that  a  partition  might  be 
made,  &c. 

22d  November,  1806.— Kilty,  Chancellor. — The  Chancellor  has 
considered  this  petition,  a|id  does  not  perceive  how  it  can  be  com- 
plied with,  consistently  with  the  decree  already  passed,  on  which 
no  report  has  been  made  by  this  trustee.  The  Chancellor  refers 
the  petitioners  to  the  objections  stated  by  him  to  the  bill,  soon  after 


(6)  The  ex  parU  proceeding  by  petition  under  the  act  of  1785,  ch.  72»  ■.  4,  applief 
only  to  casei  where  a  testator  has  left  'real  or  personal  estate  to  be  told  for  the  pay- 
ment of  debts,  or  other  purposes,'  and  there  is  no  one  appointed  to  make  the  sale; 
or  he  who  has  been  appointed  to  do  so,  neglects  or  refuses  to  execute  such  trust 
This,  it  is  proper  to  recollect,  is  not  a  case  where  tiie  testator  had  left  his  estate  to 
be  9old  for  any  purpose.  And  it  has  been  provided,  that  on  the  death  of  a  trustee, 
having  no  beneficial  interest  in  the  lands,  the  heir  at  common  law  shall  lucceed  to 
the  trust  estate  so  held;  ISSl,  ch.  811,  s.  11. 


Ae  said  decree,  in  order  to  obtain  a  partition ;  but  will  hear  them 
at  any  time  in  support  of  the  present  petition. 

The  trustee  Vincentj  reported  that  there  would  be  no  necessity 
to  sell  any  of  the  real  estate  of  the  deceased  to  pay  his  debts,  as 
there  was  reason  to  believe,  that  they  might  be  all  satisfied  from 
the  personsl  assets,  in  the  hands  of  the  admiaistratrix,  and  with  the 
rents  and  profits  of  the  real  estate,  which  would  then  soon  be  col- 
lected. And  he  also,  some  years  after  reported,  that  Sarahy  who 
was  the  widow  of  the  testator,  was  dead ;  and  at  the  same  time, 
returned  accounts^  in  which  he  had,  as  he  said,  stated  an  account 
^th  her  executor,  and  also  with  the  devisees^ 

18^  Jtfay,  1810. — Kilty,  Chancellor. — ^An  account  rendered  by 
Samuel  Vincent^  trustee  to  the  estate  of  Charles  Rogersy  has  been 
laid  before  the  Chancellor  without  any  report,  excepting  what  is 
stated  in  a  short  note,  and  in  another  sent  with  it,  which  are  neither 
of  them  drawn  in  a  formal  manner,  or  calculated  to  explain  the 
nature  of  the  account.  No  vouchers  are  exhibited;  but  the 
account  appears  to  be  approved  by  the  executors.  The  Auditor  is 
directed  to  examine  and  report  on  this  account,  and  the  statement 
made  therewith,  having  reference  to  the  proceedings  in  court, 
under  which  Samatl  Vincent  was  appointed  trustee. 

In  obedience  to  this  order  the  Auditor  reported,  that  he  had 
stated  an  account  between  the  trustee  and  the  executors  of  Sarah 
Rogert ;  firom  which  there  appeared  to  be  due  to  them  the  sum  of 
J£72  9«.  Od ;  that  he  had  stated  another  account  between  &e  trus- 
tee and  the  estate  of  the  testator  Charles  Rogers j  firom  which  it 
appeared,  that  there  was  then  in  the  trustee's  hands  j£1067  lls^  6dr 
arising  firom  rents  received  by  him,  over  and  above  the  sum  stated 
as  due  to  the  executors  of  Sarah  Rogers  ;  that  it  did  not  appear 
how  this  sum  was  to  be  distributed ;  or  whether  there  were  any 
debts  dae  firom  the  estate ;  and  that  the  accounts  had  been  stated 
by  him  without  any  proof  or  voucher,  other  than  the  trustee's  own 
statements. 

19M  Maiify  1810.*— EiLTT,  C%anceZ/or.-*-On  considering  this  re- 
port and  the  accounts  therein  referred  to,  the  chancellor  is  of 
opinion,  that  no  order  can,  at  present,  be  passed  respecting  the 
accounts  exhibited  by  the  trustee.  But  the  subject  wiQ  be  again 
considered  on  a{^lication  of  the  parties  interested,  or  any  of  them, 
or  of  the  trustee  for  any  specific  direction. 
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After  which,  the  trustee  filed  an  accpunty  on  oath,  with  voucheis^ 
on  which  the  auditor  reported  two  statements ;  one  showing  tbe 
balance  in  the  trustee's  hands,  due  to  the  legal  representatives  of 
Charles  Rogers,  viz :  $2,889  47 ;  and  the  other  showing  the 
balance  due  to  the  representatives  of  Sarah  Rogers,  viz :  $227  83 
from  the  third  part  of  the  rents. 

12th  September,  1810. — Kiltt,  Chancellor, — It  is  Ordered^  that 
the  said  report  and  statements  be  confirmed ;  but  before  any  appli- 
cation of  the  balance  can  be  made,  it  is  necessary  for  the  court  to 
be  informed  of  the  situation  of  the  heirs,  to  whom  their  proportioos 
ought  to  be  paid,  and  their  separate  receipts,  taken  according  to  the 
wlU  ;  although  it  is  stated  by  the  trustee,  that,  they  conceive,  thejr 
have  nothing  to  do  with  the  business.  The  trustee  is  directed  to 
report  to  the  chanceUor  the  names,  situation,  and  places  of  resi- 
dence of  the  heirs ;  and  any  further  knowledge  which  he  may  have 
obtained  as  to  the  debts,  and  the  means  of  paying  them ;  and  the 
object,  and  prissent  situation  of  die  suit  mentioned  by  him. 


The  trustee  Vincent  reported,  in  obedience  to  this  order,  that  the 
testator  Charles  Rogers  left,  at  the  time  of  his  death,  the  following 
children  and  devisees,  namely,  Sarah  wife  of  Henry  E.  BaHey^ 
Catharine  wife  of  John  Diffenderffery  who  were  then  living ;  Am 
wife  of  Alexander  Martin,  who  died  without  i^sue  about  the  4th  of 
May,  1807,  after  having  by  will  given  a  legacy  to  her  husbandh^j 
mother,  and  devised  her  estate  to  her  husband's  daughter,  who  ▼ 
then  resided  in  Massachusetts ;  and  Mary  the  wife  of  George  Lee, 
who  by  her  will  devised  her  estate  to  her  husband,  who  was  then 
living  in  Baltimore,  died  leaving  no  child.  That  Sarah  the  widow 
of  the  testator  was  then  dead,  after  having  by  wiU  bequeathed 
several  legacies ;  but  what  debts  she  owed,  or  what  estate  she  lefty 
except  as  befi>re  reported,  this  trustee  could  not  say.  That  the 
debts  of  Charles  Rogers  had  been  all  paid,  that  came  to  the 
trustee's  knowledge;  except  a  small  account  in  settling  of  which 
there  had  been  some  little  difficulty,  but  of  small  consequence. 
That  the  devisees  Bailey  and  wife,  and  JHffenderffer  and  wife  in- 
stituted a  suit  in  Baltimore  county  court  claiming  the  whole  estate, 
after  the  death  of  Ann  Martin  and  Mary  Lee  as  vested  in  them, 
under  the  will  of  Charles  Rogers ;  and  that  suit  was  determined 
by  said  court  in  favor  of  Mrs.  Bailey  and  Jlfr5.  Diffenderffer  by  the 
opinion  of  the  court,  that  the  estate  of  said  Rogers  vested  in  them 
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^ader  his  will,  upon  the  death  of  Mtb.  Martin  and  Mrs^  Lee. 
Snch  this  trustee  has-  understood  to  be  the  nature  of  the  said  action 
and  the  judgment  of  the  court ;  from  which  an  appeal  was  made, 
and  the  record  now  remains  in  the  Court  of  Appeals  for  trial  there. 
That  the  sioney  of  the  estate,  in  this  trustee's  hands,  he  is  and 
has  been  ready  to  pay  over  a^  his  Honor  shall  direct,  as  well  the 
part  audited  to  the  widow,  as  that  to  the  heirs ;  who  are  satisfied 
mi  that  subject,  waiting  only  for  a  decision  in  the  Court  of  Appeals. 
That  the  balance  due  Sarah  Rogerij  at  her  death,  this  trustee  has 
been  ready  and  willing  to  pay  to  the  executors,  and  would  have 
paid ;  but  the  heirs,  although  not  disputing  the  account,  conceived 
the  money  due  on  that  account  ought  not  to  be  paid  until  the  deter- 
mination of  the  Court  of  Appeals. 

\blh  December^  1810. — Kilty,  Chancellor. — Since  the  order  of 
the  12th  of  September  last  a  report  has  been  made  by  the  trustee 
of  the  matters  directed  therein ;  by  which  it  appears,  that  the  debts 
of  (Aarles  Rogers  have  been  paid ;  except  an  account  of  small 
consequence;  and  the  executors  of  Sarah  Rogers  have  informed 
the  court,  that  they  wait  for  the  sanction  of  the  account  rendered 
by  the  trustee.  On  this  part  of  the  case  the  trustee  is  authorized 
and  directed  to  pay  to  the  said  executors  of  Sarah  Rogers  the  sum 
reported  due  to  her  representatives,  being  $227  83.  As  to  the 
balance  of  $2,889  47  due  to  the  heirs,  the  trustee  is  authorized 
and  directed  to  pay  one-fourth  part  thereof  to  Sarah  Bailey^  and  to 
#mke  her  separate  receipt  therefor,  according  to  the  will  of  Charles 
Rogers ;  and  one-fourth  part  to  Catharine  Diffenderffer^  taking  her 
separate  receipt  therefor.  For  the  two  other  fourth  parts  a  further 
order  will  be  given  on  the  determination  of  the  appeal  in  the  suit 
mentioned  in  the  report. 

Some  years  after  which,  the  trustee  Vincent ,  in  a  letter,  dated  on 
the  23d  of  November,  1814,  addressed  to  the  chancellor,  says,  ^  I 
inform  you  of  my  resignation  of  the  trust  in  the  estate  of  the  late 
Charles  Bogersy  and  have  given  it  into  the  hands  of  Mr.  John  Dif- 
fenderffet  one  of  the  heirs  at  law.'  There  does  not  appear  to  have 
been  any  order  passed  upon  this  resignation ;  but  oaan  application, 
dated  on  the  20th  of  Pecember  following,  made  by  John  Diffen- 
ierffeTj  in  which,  among  other  things,  he  says,  ^  on  examining  the 
account  of  Mr.  Samuel  Vincent^  trustee  of  the  late  Charles  Rogers^ 
estate,  1  find,  that  he  has  charged  a  considerable  sum  of  money 
to  Sarah  Bailey^  Jinn  Martiny  and  Mary  Lee ;  it  appears  to  me,  by 
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the  win  of  tiie  late  Claries  Rt^^Sj  lliat  they  are  not  to  leceiTe,  or 
entitled  to  any,  till  his  debts  were  paid,  ^^ch  was  completed  oa 
&e  91ii  April,  1808.* 

25th  Marchy  1815. — ^Kiltt,  ChanceUor.^^n  the  Application  of 
John  Diffendtrffefy  who  married  one  of  the  heirs,  and  on  the  resig* 
nation  of  Samiul  Vincent  the  trustee,  the  chancellor  has  examined 
the  former  proceedings.  Before  any  further  6rder  can  be  made  it 
will  be  necessary  for  him  to  be  furnished  with  a  transcript  of  the 
proceedings  in  the  suit  by  Mrs.  Bailey  and  Mrt.  D^enderffer  whick 
were  carried  to  the  Court  of  Appeals  as  mentioned  in  the  report  of 
Saamui  Vincent. 

This  case  having  been  again  brought  before  the  court,  and  some 
further  explanations  given  as  to  the  particulars  mentioned  in  the 
last  report  of  flie  trustee  Vincent. 

8th  July^  1817. — Kilty,  Chancellor. — ^It  being  represented,  that 
there  is  an  error  in  the  report,  as  to  the  suits  in  the  Court  of  Appeab 
mentioned  in  the  order  of  March  25th,  1815,  the  auditor  may  pro- 
ceed to  examine  the  reports  and  vouchers,  without  waiting  for  the 
transcript,  and  report  thereon,  giving  notice  to  the  former  and 
present  trustee. 

In  obedienee  to  this  order  the  auditor,  on  the  23d. of  December, 
1818,  stated  and  reported  several  accounts  as  required,  for  perform- 
ing which  service,  his  legal  fees  amounted  to  $84.  After  which, 
the  auditor,  by  his  petition,  stated,  that  the  former  trustee-  Vhtcerdy 
and  John  IHfftnderffery  who  had  been  recognized  by  the  court  as 
trustee  in  the  room  of  Vincenty  although  no  order  for  his  appoint- 
ment appeared  among  the  papers,  had  both  of  them  neglected  and 
refused  to  pay  his  fees,  although  Diffcnderff^  had  always  had  in 
his  hands  funds  of  the  estate  to  a  large  amount.  Whereupon  the 
auditor  prayed,  that  Diffenderffer  might  be  ordered  to  pay,  &c. 

iBth  October y  1819. — Kilty,  Chancellor. — Orderedy  that  Jch% 
Diffenderffer  pay  to  the  Auditor  the  sum  of  $84,  on  or  before  the 
10th  day  of  November  next,  or  shew  cause  to  the  contrary ;  pro- 
vided, that  a  copy  of  the  petition  and  of  this  order  be  served  on  him 
before  the  28th  instant. 

These  are  all  the  proceedings  which  appear  to  have  been  had  in 
the  case  of  Rogers  v.  Merrymany  when  Winder  and  wife  instituted 
this  suit  agamst  John  Diffenderffer  and  others. 

These  plaintiffs.  Winder  and  wife,  by  their  biU,  stated  that 
CStarles  Rogers,  after  having  made  his  will,  as  before  set  forth,  died. 
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karuig  a  large  estate,  and  four  children  liis  devisees,  Sarah^  Jhmj 
JHvy  and  Catherine;  that  the  trustees  appointed  by  the  vrill  of  the 
testator,  aQ  refiised  to  take  upon  themselves  the  trust,  and  were 
then  dead ;  that  no  trustee  to  cany  into  effect  the  object  of  the 
iriU  had  ever  been  appointed  by  any  competent  authority ;  that 
Sank  married,  and  afterwards  died,  leaving  the  plaintiff  .^ramtn^a, 
ber  only  child  and  heir ;  that  Jinn  and  Mary  had  married,  and 
afienrards  died  wiUiout  issue ;  that  Catherine  married  the  defen- 
diDt  JM»,  and  was  since  dead,  leaving  these  infant  defendants  her 
cUkiien,  and  heirs  at  law ;  that  after  the  death  ci^na  and  «Mary,  the 
defendant  John  IHffmderffer  took  the  property  so  devised,  into  his 
posKssion,  as  the  estate  of  the  three  Infant  defendants,  his  children, 
aad  liad  ever  since  received  the  rents  and  profits  thereof.  Where* 
qion  these  plaintiflb  by  their  bill  prayed,  that  a  division  of  the 
eMe,  so  devised  might  be  made  among  the  legal  representatives 
of  the  devisees  of  the  testator,  Charles  Ragers^  according  to  their 
req)ective  interests ;  and  also,  that  the  defendant  John  Diffisnderffer 
miglit  account  for  the  rents  and  profits ;  and  that  they  might  have 
ndi  other  relief  as  the  nature  of  the  case  mi^t  require,  &c» 

The  defendant  John  Diffend/fffftr^  by  his  answer,  admitted,  that 
Ckorlet  Ibogere  had  made  his  will  and  died,  leaving  a  large  estate^ 
and  four  daughters  as  set  forth  in  the  bill ;  that  Sarah  had  died 
leaving  the  plaintiff  Aramintay  her  only  child,  who  had  married 
the  other  plaintiff  WUUam;  that  this  defendant  had  married  Cathe' 
rinej  who  was  then  dead,  leaving  the  three  other  defendants,  her 
diiidmi  and  heirs,  who  were  all  then  minors ;  that  the  trustees, 
appointed  by  the  testator  Charles  Rogers j  had  refused  to  under- 
take the  trust,  in  consequence  of  which,  an  application  had  been 
node  to  this  court,  and  a  trustee  appointed,  as  set  forth  in  the 
proceedings  in  the  case  ef  Rogers  v.  Merryman  ;  that  this  defen- 
daat  had,  from  time  to  time,  received  from  the  trustee  Vincenty 
mms  of  money,  on  account  of  the  distributive  share  due  to  his 
wife;  and  there  remained  a  large  balance  due  to  her;  whilst  the 
other  parties  received  considerable  sums  more  than  was  due  to 
them ;  that  Ann  Martin  died  on  the  5th  of  May,  1807 ;  and  Mary 
lee  on  the  21st  of  January,  1808,  both  without  issue;  that,  at  the 
Truest  of  the  trustee  Vincent^  this  defendant  had  taken  possession 
of  &e  property  on  Calvert  and  Baltimore  streets ;  and  also  of 
nndiy  ground  rents  in  the  city  of  Baltimore,  which  he  had  a  right 
(o  do  under  the  will,  after  the  death  of  Ann  and  Mary,  whereby 
ihe  estate  survived  to  his  dbildren,  &e  heirs  of  Catherine  ;  that  he 
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had  received  from  the  estete,  from  .the  16th  of  January,  1815,  to 
the  28th  of  November,  1826,  deductiDg  the  amount  paid  for  taxes, 
repairs,  &c.  the  sum  of  $24,149  3b\^  for  all  which  he  was  ready  to 
account ;  that  he  had  not  taken  possession  of  any  other  part  of  the 
testator's  estate,  or  received  any  other  rents  and  profits  than  those 
specified ;  and  that  the  property  devised  to  Sarah  was  more  than 
her.  equal  proportion  of  her  father's  estate. 

The  three  infant  defendants  put  in  their  answers  by  guardian  ad 
liieniy  in  which  they  stated,  that  they  had  no.  knowledge  of  the 
matters  set  forth  in  the  bill ;  and  prayed,  that  their  interests  mj^t 
be  protected,  &c. 

To  these  answers  the  plainti£&  put  in  .a  general  replication ;  and 
commissions  were  issued  to  take  testimony;  under  which  the 
depositions  of  simdry  witnesses  were  taken  and  returned  on  the  Tth 
of  September,  1827.  After  which  the  defendant  John  Diffmdtrffer 
with  the  consent  of  parties,  was  allowed  to  amend  his  answer ;  in 
which  amended  answer,  he  stated,  that  the  devisee  Jtnfiy  vdth  her 
husband  Alexander  Martin^  had  executed  a  conveyance  of  the  pro- 
perty devised  to  her,,  whereby  she  had  docked  the  estate  tail  therein 
given  to  her;  so  that  William  HUchbom  hecBme  seized  thereof  in 
fee  simple,  in  trust  for  her  sole  and  separate  use;  after  which  she  had, 
by  her  last  will  devised  the  property  as  therein  specified  and  died. 

7/A  AprUy  1828. — ^Bland,  ChanceUar. — This  case  standing 
ready  for  hearing,  and  the  solicitors  of  the  parties  having  been 
heard,  the  proceedings  were  read  and  considered. 

After  an  attentive  conaideration  of  the  will  of  the  late  CSutrks 
Rogers^  upon  the  true  construction  of  which  this  controversy  turns, 
it  is  my  opinion,  that  he  devised  the  property,  mentioned  in  the 
complainants'  bill,  to  his  daughters  for  life,  with  remainder  to 
their  children  in  fee  simple ;  and  upon  the  death  of  any  one  danj^- 
tec,  without  children,  then  heat  share  was  to  go  to  the  survivors  and 
their  children.  There  is  nothing  in  this  will  which  shews  it  to 
have  been  the  intention  of  the  testator,  that  his  daugh^rs,  or  their 
issue  should  take  an  estate  tail  only.  All  four  of  his  daughters  are 
now  dead,  and  two  of  them,  Ann  and  Mary^  have  left  no  issue; 
consequently,  the  undivided  shares  of  the  property,  in  the  proceed* 
ings  mentioned,  which  were  devised  to  the  late  Ann  and  JIfary, 
must  pass,  in  two  equal  parts  to  the  testator's  grand-children,  the 
one-half  part  thereof  to  the  plainti6f  ^rami?i/a,  as  the  daughter  and 
sole  heir  of  the  late  Sarah ;  and  the  other  half  part  thereof  to  be 
equally  divided  among  Amelia  D^enderffer^  Michael  JHffenderfir 
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)uid  CSiarles  Rogers  Difenderffefj  as  the  children  and  heirs  of  the 
late  Catherine.     The  bill  prays  for  a  partition  of  the  estate ;  and  for 
an  account  of  the  rents  and  profits.  '  These  prayers  will  be  granted. 
Decreedj  that  there  be  a  partition  of  the  lands,  in  the  proceedings 
mentioned;  and  to  the  end,  that  this  court  may  be  enabled  to 
make  a  just  partition  thereof;  it  is  Orderedy  that  a  commission 
issue  to  James  Masher^  Benjamin  C.  Ridgatty  Henry  Didiery  Wil-, 
Uam  F.  Smally  and  Joseph  Barlingy  authorizing  them  or  any  three 
of  them  to  enter  upon,  walk  oyer  and  survey  the  said  land ;  and  to 
divide  the  same,  if  it  shall  admit  of  division,  according  to  the  rights 
and  interests  of  the  respective  parties ;  that  is  to  say,  two-thirds  of 
the  whole  of  that  which  was  devised  to  the  said  late  jjnn,  Mary  and 
Catheriney  as  in  the  proceedings  mentioned,  to  be  laid  ojQP  as  the 
portion  of  those  who  are  to  take  on  the  death  of  the  said  late  ^nn 
and  Jlfary,  without  issue ;  which  two-thirds  is  to  be  divided  into 
two  equal  parts,  one  of  which  is  to  be  allotted  to  the  plaintiff  «^ra- 
fnkda;  and  the  other  half  of  the  said  two-thirds,. togethei  with  the 
said  one-third  of  the  whole,  as  the  portion  to  which  the  children  of 
the  late  Catherine  are  entitled,  to  be  divided  into  three  equal  parts; 
one  of  which  shall  be  allotted  to  the  said  Amelia  Diffenderffety  one 
other  third  part  thereof  to  the  said  JkficAa*/  Diffenderffer\  and  the 
remaining  third  part  to  the  said  Charles  Rogers  Diffenderffer;  hav- 
ing regaid  to  quantity  and  quality ;  and  the  said  commissioners  be 
directed  in  tho  commission  to  make  out  a  plot  and  certificate  of  the 
said  land,  and  of  the  divisions  thereof,  and  an  accurate  description 
of  the  same,  and  of  the  several  parts  thereof,  and  of  the  value  of 
each ;  and  to  the  said  commission  th^re  shall  1)e  annexed,  as  usual, 
an  oath  of  office. 

And  it  is  further  Decreedy  that  the  said  John  Diffenderffer  render 
a  fiill  and  true  account  of  the  rents  and  profits  of  the  property,  in 
'Qie  proceedings  mentioned,  during  the  whole  time  the  same  has 
been,  or  may  remain  in  his  possession,  or  under  his  control.  That 
the  auditor  state  the  account  relative  thereto  from  the  evidence  in 
the  cause,  and  such  other  evidence  as  may  be  taken  by  either  party 
before  the  commissioners  Benjamin  C  Ridgate  and  WUliam  Ma- 
gruderofihe  city  of  Baltimore,  on  giving  two  days  notice  as  usual ; 
provided,  that  the  same  be  taken  and  filed  in  this  case  on  or  before 
the  fifth  day  of  July  next. 


A  commission  was  issued  as  directed  by  this  decree;  upon 
wlueh  the  conmustioners  made  a  return,  that  they  had  made  a  par- 
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tition  of  all  the  property  in  the  proceedings  mentioned  as  described; 
except  the  lot  oC  ground  at  the  comer  of  Baltimore  and  CalTert 
streets  in  the  city  of  Baltimore,  which  would  not,  in  their  opinion, 
admit  of  division ;  and  that  the  interests  of  the  parties  required, 
that  it  should  be  sold.  Whereupon  the  parties,  by  an  agreement 
in  writing,  consented  that  it  should  be  sold  as  recommended. 

26th  July^  1828.— Bland,  Chancellor.— Decreedy  that  the  lot  of 
ground  at  the  comer  of  Baltimore  and  Calvert  streets,  as  mentioned 
in  the  return  of  the  commissioners,  be  sold ;  that  John  Glenn  and 
George  Winchester  be  appointed  trustees  to  make  the  sale,  Sue.  the 
teram  of  which  shall  be,  one-fifth  part  of  the  purchase  money  to  be 
paid  in  sixty  days  from  the  day  of  sale,  the  other  four-fifths  within 
six,  ten,  fourteen,  and  eighteen  months  from  the  day  of  sale,  witk 
interest  on  each  instalment  from  the  day  of  sale,  to  be  secured  bj 
bonds  with  approved  surety,  &c* 

Under  the  decree  of  the  7th  of  April,  the  parties  took ;  and,  on 
the  2d  of  September  returned  the  depositions  of  sundry  witnesses, 
and  among  them,  that  of  the  defendant  John  D^enderffery  who 
consented  to  be  examined  as  a  witness  on  behalf  of  the  plaintifi* 
And  the  trustees,  under  the  decree  of  the  26th  of  July  r^orted, 
that  they  had  made  sale  of  the  lot  of  ground,  therein  mentioned,  to 
John  Clarke  for  the  sum  of  $27,200 ;  which  sale,  after  publication 
of  the  usual  order  unless  cause  shewn,  was  absolutely  ratified  on 
the  25th  of  November,  1828«  And  the  distribution  of  the  proceeds 
thereof,  as  stated  by  the  auditor,  was  ratified  on  the  10th  of  De- 
cember of  the  same. year. 

13th  Octobery  1828.— Bland,  Chancettor.^Decreedy  that  the 
return  of  the  commissioners  and  the  partition  by  them  made  be 
and  the  same  is  hereby  ratified  and  confirmed. 

And  it  is  further  Decreed,  that  WUliam  &  Winder  and  JlrammU 
Winder  his  wife,  in  right  of  the  said  Jlraminta  Winder,  shall  hold 
m  severalty  and  not  jointly  with  the  other  parties  to,  this  suit,  one 
third  of  the  real  and  leasehold  estate  within  the  lines  of  Gadlow 
Barrow  and  Rogers^  Inspection,  of  the  estate  of  Charles  Rogers 
deceased,  and  which  is  particularly  designated  and  described  by 
commissioners  in  their  said  return  as  follows,  &e. :  (So  in  like 
form  as  to  the  others). 

And  it  is  further  Decreed,  that  each  of  the  before  mentioned  par- 
ties, among  whom  the  property  and  estate  herein  before  mentioned, 
has  been  divided ;  and  to  whom  it  has  been  adjudged  to  be  held 
in  severalty  by  this  decree,  pay  his  or  her  own  costs,  to  be  taxed 
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by  the  register,  in  due  proportion  to  the  amount  of  property  to  him 
or  her  adjudged  and  awarded. 


The  auditor  reported  on  the  10th  of  Noremher,  1828,  that  he 
had  stated  several  accounts,  some  at  the  instance  of  the  plaintiffs ; 
and  others  according  to  the  instructions  of  the  defendant  John  Dif- 
finitrffer ;  and  had  then  stated  an  account  marked  D.  agreeably 
to  ids  own  views  of  the  justice  of  the  case ;  in  which  he  had 
aDowed  the  trustee  IHffendbrffer  a  commission  of  ten'per  cent  as 
aDo^red  to  the  former  trustee ;  but  he  had  charged  interest  on  the 
balances  in  the  trustee's  hands  at  the  end  of  each  year.  As  these 
balances  consisted  in  part  of  interest,  charged  on  former  balances 
in  hand,  the  trustee  was  thus  charged  with  compound  interest* 
But  as  this  account  might,  in  this  particular,  be  questioned,  he  had 
stated  another  account,  in  which  interest  was  not  so  charged. 
And  that  in  continuation  of  each  account  he  had  distributed  the 
balance,  in  the  trustee's  hands,  amongst  the  plainti^b  and  the  infant 
defendants;  allowing  the  complainants  one- third  of  the  balanoesi 
and  to  eadi  of  those  defendants  one*third  of  the  remaining  two- 
thirds. 

To  these  accounts  the  plaintiffs  filed  the  following  exceptions : 
They  excepted  to  account  A ;  because,  interest  is  not  properly 
charged  therein ;  because,  a  credit  is  allowed  for  various  sums  for 
which  no  credit  can,  or  ought  to  be  claimed ;  because,  a  commis- 
sion  is  therein  aDowed  to  John  Diffenderffer ;  because,  a  credit  is 
aDowed  for  rent,  not  received  otMrs.  Sparks^  fomily,  under  a  repre* 
sentation,  that  it  was  lost  by  default  of  the  complainants'  solicitor, 
when,  in  truth,  no  such  default  ever  existed,  and  no  proof  is  made 
of  it;  and  because,  in  other  respects,  the  account  is  insufficient 
and  defective  and  against  the  proof  in  the  cause.  They  excepted 
to  accoontB;  because,  interest  is  not  properly  charged  therein; 
because,  various  credits  are  there  given  which  ought  not  to  be 
aDowed  said  Difendeiffer ;  and  because,  the  account  is  defective 
and  UQsopported  by  proof.  They  excepted  to  account  -D ;  because 
the  trustee  is  allowed  a  commission  of  ten  per  cent. ;  l)eoause  inte- 
rest is  improperly  charged,  not  a  suffilcient  amount  being  aDowed 
to  the  complainants ;  and  because,  the  account  is  otherwise  defect- 
tive  and  against  evidence.  And  they  excepted  to  account  E ;  be- 
cause, the  said  John  D^enderffer  is  not  therein  charged  with  inte- 
rest enough ;  and  because,  said  account  is  otherwise  insufficient, 
defisctive  and  against  evidence. 
24  V.2 
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The  defendant  John  Diffenderffer  excepted  to  the  report  of  the 
auditor,  and  the  accounts  C^  D,  and  £,  therewith  returned ;  because 
he  is,  in  the  said  accounts,  charged  with  the  payment  of  interest, 
with  which  he  is  not  chargeable  in  law;  because,  in  the  said 
accounts,  he  is  charged  with  compound  interest,  which  is  alto- 
gether illegal  and  unjust;  because,  in  the  said  accounts,  he  is  not 
allowed  interest  on  the  sums  with  which  he  is  credited ;  because, 
in  the  account  C,  he  is  not  allowed  a  commission  or  compendatioB 
in  any  form ;  because,  in  the  said  accounts,  he  is  not  allowed  the 
credits  claimed,  and  stated  in  accounts  A  and  B ;  because^  allHhe 
said  accounts,  stated  and  reported  by  the  auditor,  except  A,  aie 
erroneous,  unjust,  and  illegal ;  and  because,  the  auditor  has  as- 
sumed the  statements  of  the  former  auditor  as  conect,  whereas 
the  same  are  erroneous  in  law  i^d  fact ;  particularly  in  regard  to 
the  sum  of  $2,578  77,  charged  as  over  payments  to  Jdrs.  Leey  Mrs* 
Martiity  and  Mr$.  Bailey. 

After  which  the  defendant  John  Diffenderffer  by  his  petition,  ac- 
companied by  an  affidavit  of  Paul  G,  Hands  in  relation  to  the  mat- 
ter of  the  petition,  stated,  that  since  the  report  of  the  auditor,  he, 
the  petitioner,  had  discovered  material  and  important  testimony, 
requiring  additional  accounts  to  be  stated,  in  order  to  bring  a  iiill 
and  perfect  view  of  the  defendant's  case  before  the  chancellor.  He 
therefore  prayed,  that  the  case  might  be  again  sent  to  the  auditor 
with  leave  to  take  further  testimony,  &c. 

21s/  February,  1829.— Bland,  Chancellor.— Ordered,  that  this 
case  be  referred  to  the  auditor  with  instructions  tO'State  such  further 
accounts  as  may  b^  required  by  the  parties  upon-  the  testimony  in 
the  case,  and  such  other  proofs  as  may  be  produced  before  him,  on 
giving  the  usual  notice:  And  either  party  may  take  testimony 
before  the  commissioners  appointed  for  Baltimore  county,  or  any 
Justice  of  the  peace  on  giving  three  days  notice  as  usual ;  provi- 
ded, that  such  testimony  be  taken  and  filed  in  the  chancery  office 
before  the  seventh  day  of  March  next. 


The  auditor  reported,  that  under  this  order  he  had  taken  the  de- 
position of  Paul  G.  Hq,nd&y  and  as  bis  testimony  related  altogether 
to  the  account  of  the  trustee  Vmcent,  he  had  corrected  that  account 
accordingly ;  and  that  he  had,  by  the  instructions  of  the  defendant 
John  Diffenderffer,  stated  another  account,  marked  F,  which  differed 
from  account  B,  returned  with  his  former  report  To  this  account 
the  plainti&  excepted.    And,  on  the  application  of  the  plaintifi> 
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the  time  allowed  for  taking  testimony  under  the  order  of  the  21st  of 
Febraary  was,  by  an  order  of  the  13th  of  April,  1829,  enlarged. 

Under  the  authority  of  this  order  the  plaintiffs  caused  the  cashier 
and  book-keeper  of  the  Mechanics'  Bank  of  Baltimore  to  be  sum-* 
moned  to  appear  before  the  commissioners  to  testify ;  and  to  pro- 
duce a  statement  of  the  account  in  the  said  bank  of  John  Diffen^ 
dtrger  from  1815  to  1829.     And  the  plaintiffs  propounded  to  them 
certain  interrogatories,  which  were  returned  by  the  commissioners 
and  6Ied  here  on  the  20th  of  April,  1829,  and  are  as  follows : 
fbti.  Do  you  know  John  Diffenderffer,  of  the  city  of  Baltimore, 
who  is  one  of  the  defendants  in  this  case ;  and  how  long  have  you 
known  him?     Second.  Are  you  now,  and  how  long  have  you  been 
an  officer  in  the  Mechanics'  Bank  of  Baltimore ;  and  what  office  in 
said  bank  do  you  hold?     Third,  Do  you  know  whether' the  said 
defendant  John  Diffenderffer  keeps  his  bank  account  in  the  said 
bank ;  and  for  what  period  he  has  so  kept  his  account  ?    Fourth* 
Do  you  know  whether  he  has,  during  the  time  his  said  account 
was  kept  in  said  bank,  kept  an  account  with  any  other  bank  in 
diis  city  or  elsewhere?    F^ih.  Have  you  recently,  and  at  what 
time,  examined  the  said  account  of  said  John  D^enderffer  with 
said  Mechanics'  Bank?    If  you  have,  what  was  the  state  of  said 
account  at  the  several  periods  from  the  year  eighteen  hundred  and 
fifteen  to  the  present  time  when  the  same  wiis  balanced  ?     State 
the  exact  account  of  the  balances  at  each  of  said  settlements,  and 
the  times  at  which  said  settlements  were  severally  made  ? 

The  cashier  appeared,  and  objected  to  be  examined  on  those 
intenogatories.  And  the  defendant  John  IHJffmderffer  also  ap- 
peared, and  objected  to  the  examination  of  the  cashier  of  the 
Mechanics'  Bank,  upon  the  interrogatories  filed  by  the  complain- 
ant firj/,  because  he  is  not  a  competent  witness  in  this  cause; 
second,  because  he  has  no  legal  right  to  exhibit  the  account  of  the 
said  defendant  with  the  bank,  during  the  period  referred  to  in  the 
interrogatory ;  and  ^Mrd,  because  he  objects  to  their  putting  the 
interrogatory  to  the  cashier,  or  any  other  officer  of  the  bank ;  or  to 
the  production  of  the  books  of  the  bank,  or  any  copy  thereof,  until 
an  order  from  the  court  has  been  obtained  for  that  purpose.  And 
the  defendant  John  Diffendefffer^  by  his  petition,  filed  with  the 
retnm  of  the  commissioners,  prayed  to  be  heard  upon  the  matter, 
4tt  Jlfoy,  1829.— Bland,  Chancellor.—  The  matter  of  the  peti- 
lion  of  Ae  defendant  John  DiffenderfftTy  standing  ready  for  hearing 
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and  tlie  solicitorB  of  the  parties  haying  been  fully  h.eard|  the  prcH 
ceedings  were  read  and  considered. 

The  execution  of  so  much  of  the  decree  of  the  7th  of  April, 
1828,  as  directs  the  defendant  John  Diffrnderffetj  to  render  a  M 
account  of  the  rents  and  profits,  is  all  that  remains  of  this  case; 
and,  consequently,  no  testimony  ought  now  to  be.  taken  which  is 
not,  in  some  way,  pertinent  to  that  matter. 

In  the  argument,  it  was  mainly  urged,  on  the  pert  of  this  defen- 
dant, that  these  interrogatories  went  to  discredit  the  testimony  he 
had  consented  to  give,  at  the  instance  of  the  plaintiffs,  in  September 
last ;  and  that  haying  been  made  a  witness  by  the  plaintiff  ob 
their  own  behalf;  they  could  not  now  discredit  their  own  witness. 
And,  in  the  next  place,  that  the  testimony  called  for  by  the  inter- 
rogatories, was  improper  and  irreleyant. 

I  haye  neyer  before  been  called  on  to  decide  upon  any  such 
objections ;  nor  haye  I  m<^t  with  any  case  where  similar  objectioDS 
haye  been  made  by  a  party,  to  the  further  progress  of  the  examina- 
tion of  witnesses,  either  in  the  English  books,  or  among  the  records 
of  this  court  Yet,  from  the  manner  in  which  this  case  has  been 
treated,  the  right  to  haye  the  responses  to  the  interrogatories  with- 
held, until  such  objections,  made  by  a  party  to  the  suit,  could  be 
decided  on  by  the  court,  seems  to  haye  beep  conceded  on  all  hapds. 
Nothing  was  said  about  the  right  of  a  party  to  make  such  objec- 
tions ;  or  as  to  their  effect  when  made ;  or  as  to  the  time  and 
manner  in  which  they  were  to  be  brought  before  the  court  and 
determined.  And  yet  these  are  platters,  which  certainly  ought  not 
to  be  oyerlooked  in  a  case  of  the  yery- first  impression.  The 
determination  called  for,  it  is  eyident,  must  be  of  great  importance^ 
as  regards  the  course,  and  practice  of  this  court.  Looking  to 
those  consequences,  I  deeqaed  it  proper  to  hold  the  matter  under 
adyi&ement  until  I  could  bestow  upon  it  a  careful  consideration. 

The  mode  of  bringing  testimony  into  a  Court  of  Chancery,  dif- 
fers from  that  by  which  it  is  brought  into  a  court  of  common  law ; 
and  the  manner  of  collecting  proofs  in  the  Maryland  Court  of 
Chancery  is,  in  many  respects,  different  from  that  piirsued  by  the 
English  court.  But  the  object  in  all  is,  or  should  be,  to  arriye  al 
the  truth,  with  the  least  possible  expense  and  delay ;  and,  conse- 
quently, all  the  established  forms  of  judicial  proceeding,  in  relation 
to  this  subject,  should  be  made  to  bend  in  subsenrience  to  this  great 
object.  When  an  issue,  as  to  any  matter  of  fact,  has  been  made 
up  in  chancery,  a  commission  may  be  obtained  to  collect  proofi  in 
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relation  to  it.  The  mode  of  obtaiAing  such  a  commission,  and  of 
seleetingtfae  commissioners,  to  whom  it  is  to  be  directed,  are,  in 
some  paitienlars,  different,  in  England,  from  those  which,  by  usage, 
the  rules  of  the  court,  and  legislative  enactments,  have  been  pre- 
scribed for  attaining  the  same  objects  here.  All  which  may, 
however,  be  passed  over  as  unimportant  as  regards  the  matter  now 
voder  consideration. 

In  England)  the  interrogatories,  intended  to  be  propounded  to 
the  witnesses,  must  accompany  the  commission,  or  be  handed  to 
tke  cosDumissionerB  before  they  acto^y  begin  to  execute  it.  (c)  And 
sccording  to  the  ancient  orders,  and  the)ong  established  practice, 
they  must  be  so  drawn  as  to  call  forth  duly  those  facts  which  may 
be  used  as  eridence  in  the  cause.  To  prevent  the  introduction  of 
impertinence  and  scandal,  it  is  directed,  that  they  shall  be  drawn 
or  8uicti(med  by  counsel ;  that  they  shall  be  penned  with  care,  so 
that  they  be  pertinent,  and  only  to  the  points  necessary ;  and  that  the 
witnesses  be  sorted  and  examined  on  those  interrogatories  only  to 
which  their  testimony  extends,  without  the  needless  interrogatories 
of  matters  unnecessary  or  immaterial ;  as  well  to  aroid  the  expoise 
of  superfluous  examinations,  as  that  apt  interrogatories,  which  are 
the  Tery  life  of  die  case,  may  be  exhibited,  (d)  The  party,  who 
appties  for  and  obtains  a  commission,  has  the  carriage  at  it ;  and  it 
is  his  duty  to  give  notice  to  the  commissioners  and  to  the  opposite 
party,  of  the  time  and  place,  when  and  where  it  is  to  be  exe- 
cuted, (e)  At  which  time  and  place,  the  witnesses  also  are  sum- 
moned to  conyene ;  and  if  they  neglect  or  refuse  to  do  so,  on  the  iact 
being  represented  to  the  court,  they  may  be  compelled  to  attend; 

When  the  commissioners  have  met,  and  they  and  their  clerk, 
have  taken  the  prescribed  oath,  which  requires  them  to  keep  the 
testimony  talcen  by  them  secret,  until  it  shall  be  legally  published, 
and  they  are  prepared  to  proceed,  they  then  exclude  every  one  else 
from  4te  apartment  in  which  they  sit,  and  call  in  only  one  witness 
at  a  time,  to  whom  they  propound  the  intertogatories  in  succession* 
And,  after  examining  the  witness  on  each  interrogatory,  they  care- 
fully take  down  in  writing  what  he  declares  in  relation  thereto.  {/) 


(c)  Fomm  Rom.  ltt,^(d)  Beam'i  Orders,  184 ;  1  Hair.  Prac.  Chan.  466, 485.— 
(e)  1  Hair.  Prac.  Chan.  441. 

(  /)  t  Blae.  Com.  449 ;  1  Harr.  Prac.  Chan.  462.  In  the  year  1707,  among  many 
ofher  complaints  made  against  the  proceedings  in  chancery,  it  was  alleged,  *that 
commisnoners  to  examine  witnesses,  and  their  clerks,  were  not  upon  oath,  which 
kli  tbtm  at  liberty  to  discover  evidence,  and  introduces  peijuiy,  new  commisaions , 
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In  doing  this,  it  is  their  duty  to  confine  themseWes  and  the  wit- 
ness to  the  substance  of  the  interrogatories ;  for,  if  they  take  down 
any  thing  impertinent,  it  may  be  suppressed,  and  the  commissioners 
themselves  made  to  pay  the  costs.  Each  witness  having  been 
fully  examined,  and  the  depositions  revised,  corrected,  and  pro- 
perly certified,  the  whole  must  be  sealed  up,  so  that  no  part  of  the 
contents  can  be  read,  and  thus  returned  to  the  court,  (g)  "Vfhesa. 
the  commissions  have  been  all  returned,  an  order  may  be  obtained 
for  their  publication,  or  in  other  words,  that  they  be  opened,  read, 
and  copies  taken  by  all  concerned,  if  required.  The  examinations 
being,  thus  brought  to  a  conclusion  and  made  public,  no  further 
testimony  can  be  taken  in  relation  to  the  matter  in  issue  between 
the  parties ;  unless  under  very  special  circumstances.  (A) 

After  the  publication,  but  not  before,  either  party  may  exhibit 
articles  against  any  witness  of  his  opponent ;  and  obtain  a  commis- 
sion to  take  testimony  in  support  of  his  articles  impeaching  the 
credibility,  or  the  competency  of  the  witness,  (i)  And  if  any  of 
the  interrogatories,  or  any  portion  of  the  testimony  bd  scandalous, 
or  impertinent,  and  irrelevant  to  the  matter  in  issue,  they  may  be 
suppressed  at  the  hearing ;  or  if  not,  still  they  must  be  totally  dis- 
regarded ;  since  it  would  be  deemed  error  in  the  court  to  ground 
its.  decree,  upon  any  such  testimony ;  and  the  party,  at  whose  m- 
stahce  such  impertinent  testimony  has  been  taken  may  be  made  to 
pay  the  costs. 

From  this  mode  in  which  the  English  Court  of  Chancery  has 
the  testimony  of  a  witness  taken,  it  is  manifest,  that  it  would  be 
utterly  impracticable,  before  publication,  to  suspend  the  examina- 
tion until  objections  to  the  competency  of  the  witness,  or  the  rele- 
vancy of  the  testimony  was  determined ;  because  a  party  cannot, 
from  the  general  notice  given  him  by  his  opponent,  that  such  and 
such  persons  will  be  called  as  witnesses,  be  prepared  to  shew  the 
incompetency,  or  to  discredit  any  one  of  them  vnthout  hearing,  or 
knowing  the  nature  of  his  testimony.    Although  the  incompetency 


Sec.'  Park's  His.  Co.  Chan.  284.  Bat  by  an  order  or  rule  of  court,  passed  in  the  yetr 
1721,  the  eommissioners  and  their  clerics  were  required  to  take  an  oath,  impartiallj 
to  examine  the  witnesses ;  and  not  to  disclose  their  depositions  until  after  publica- 
tion. Beam's  Orders,  327 ;  Forum  Rom.  148.  Nor  should  the  witnesses,  accoidii^ 
to  these  English  principles,  disclose  their  evidence  to  the  parties;  Fonim  Bom. 
141;  Cooth  V.Jackson,  6  Yes.  82. 

ig)  1  HaiT.  Prac.  Chan.  476.— (&)  1  Hanr.  Prac.  Chan.  468.— (»)  Forum  Bom. 
147 ;  1  Harr.  Prac.  Chan.  611. 
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of  a  witness  arising  from  io&my,  or  the  like,  may  be  knowa; 
yet  his  interesti  or  any  incompetency  deducible  fix)m  his  own  dis- 
closures cannot  be  known ;  and  therefore  it  is,  that  articles  of  im- 
peadmient  are  allowed  to  be  filed  after  publication,  as  all  such 
matters  are  until  then  sealed  up  in  secret,  {j)  And  besides,  even 
if  such  a  course  were  allowed  to  a  party,  the  delays  he  might  in- 
terpose, by  such  objections,  might  be  multiplied  without  end ;  and, 
fay  a  sinister  ingenuity,  a  cause  might  be  interminably  procrasti- 
nated. Hence  there  is  no  trace  to  be  found  in  the  English  books 
of  any  such  objections  ever  having  been  attempted  to  be  made. 
It  is  a  fundamental  principle  of  our  law,  in  criminal  matters, 
that  the  accused  shall  have  a  public  trial;  and  it  is  manifestly 
beneficial  to  all,  that  the  administration  of  justice,  as  well  civil  as 
criminal,  should  be  open  and  public  in  every  stage,  and  in  all  its 
branches.  It  is  one  of  the  greatest  safeguards  of  the  rights  of  the 
citizen,  that  all  judicial  officers  should  be  subjected  to  the  salutary 
influence  of  public  opinion ;  while  on  the  other  hand  publicity  is 
the  best  and  the  strongest  protection,  that  an  upright  faithful 
officer  can  have  or  desire,  (k)  This  publicity  of  judicial  proceed- 
bg  which  existed  in  all  parts  of  Europe  governed  by  the  Roman 
law; (I)  and  under  those  governments  which  arose  immediately 
out  of  the  fall  of  the  Roman  empire,  was  first  abolished,  by  the 
papal  decretals,  towards  the  close  of  thirteenth  century.  The  Pope 
believed,  that  the  secrecy  of  judicial  proceedings  would  furnish 
him  with  a  more  certain  means  of  extirpating  heretics  ;^  and  the 
civil  tribunals  adopted,  in  succession,  an  innovation  which  relieved 
them  firom  puUic  censure,  by  concealing  the  errors  they  were  liable 
to  commit ;  while  the  veil  of  mystery,  which  enveloped  their  pro- 
ceedings, was  calculated,  in  the  eyes  of  the  vulgar,  to  invest  them 
with  an  air  of  greater  importance,  (m)  The  English  Chancellors, 
■  ■  -  .      .,  .  -  — ..    ■  ■    . .,  I.      , 

U)  Poitell  9.  McNamva,  8  Yes.  826.— (ib)  Kine  v.  Daly,  1  Ves.  270.  In  the 
natter  of  Lord  Portsmouth,  Coop.  Rep.  106.  The  Chancellor's  case,  1  Bland,  681, 
note ;  4  Laing*s  His.  ScoUand,  264.  'It  is,  however,  to  publicity  more  than  to  every 
thing  else  pat  together,  that  the  £nglish  system  of  procedure  owes  its  being  the 
least  bad  system  as  yet  extant,  instead  of  being  the  worst.  It  is  for  want  of  this  essen- 
tial principle,  more  than  anything  ebe,  that  the  well  meant  labours  of  Frederick  and 
Catherine,  in  the  field  of  justice,  have  fallen  so  far  short  of  the  mark  at  which  they 
aimed,' per  Btntham,  Park.  Hut.  Co.  CSutn.  6.  <I  know  that  it  is  one  of  the  best 
•ecuiities  for  the  honest  exercise  of  a  judge's  duty,  that  he  is  to  discharge  that  duty 
in  poUic.'— Per  Eldon,  C^umceUor ;  WeUetUy  v.  Beaufort^  8  Cond.  Cffutn.  Rip.  9.— 
(I)  Adam's  Bom.  Ant.  241,  255 ;  Kennett's  Rom.  Ant.  153.— (m)  1  Hallam's  Mid. 
Ages,  cb.  7 ;  1  Lond.  Jurist,  251 
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prior  to  ibe  commenceiiieiit  of  the  ^eyente^ith  centmy,  were 
almost  always  appointed  from  among  the  dignitaries  of  the  then 
established  catholic  church  of  England ;  and  those  ecolesiaatkal 
Chancellors  gave  to  the  Chancery  Court,  as  «  court  of  equity,  its 
general  outline  and  substantially  Cushioned  its  modes  of  proceed* 
ihg.(n) 

Hence  it  is  fair  to  conclude,  that  this  mode  of  collecting  testi- 
mony; under  a  solemn  injunction  of  secrecy,  was  an  ecclesiastical 
contrirancie ;  and  that  it  may  be  regarded  as  one  of  the  papal  per- 
versions of  the  mode  of  administering  justice,  (o)  A  sligbt  review 
of  the  English  authorities  upon  this  subject  will  be  sufficient  to 
show,  that  this  rigid  obligation  of  secrecy  in  taking  testimony  is 
always  inconvenient,  and  often  attended  with  great  expense  and 
dday,  besides  being  sometimes  made  the  instrument  of  the  most 
grievous  fraud,  {p)  > 

The  mode  of  collecting  testimony  in  the  Court  of  Chanceiy  of 
Maryland'  has  been  altered  and  materially  improved.  The  whde 
proceedings  under  a  commission  to  take  testimony  have  been 
thrown  open;  all  secrecy  has  been  abolished;  and  each  party 
is  required  to  be  notified,  and  has  a  right  to  be  present,  and  to 
have  his  interrogatories  publicly  propounded  to  the  witnesses,  (q) 

(n)  8  B!ac.  Com.  64 ;  Park's  His.  Co.  Cham  29, 49.— (o)  1  Bro.  Civ.  Law,  478;  Tkt 
WiUiam  and  Maiy,  4  Rob.  Ad.  fiep.881.— (p)  Cooth  v.  Jaekton,  6  Vea.  12.— (f)  la 
Maiyland,  aa  in  England,  in  aU  cases  where  evidence  was  proposed  to  be  collected, 
under  an  ordinary  commission  for  that  purpose,  the  commissioners  and  clerks  oath, 
sent  with  the  commission,  required  them  to  swear,  that  they  woaH  not  pubUsb,  db- 
eloee,  or  make  known  to  any  person  the  eontenti  of  any  of  the  depoattiDiia  notil  poh- 
Ucation  should  be  passed ;  KnU  v,  Emory,  22d  May,  1769,  Chanctry  Proetedmgtf 
lib.  W.  K.  No,  1,  Jbl.  832 ;  MadcaU  v.  MoneU,  6th  March  1770 ;  ibid,  fiL  224; 
Codcey  v.  Hammond,  2Sth  Jugutt,  1774,  ibid,  fit,  382 ;  HoweUv,  FeU,  21sf  May,  1783, 
Ctumeery  Proceedings,  No.  2,  fol.  17 ;  Ueher  «.  Brown,  28(A  Febrwmft  1786,  iM.  591. 
And  the  oath  directed  to  be  taken  by  the  register  of  the  High  Court  of  Chanceiy  of 
Maryland  in  the  year  1670,  required  him  also  to  swear,  that  he  would  not  publish 
or  shew,  directly  or  indirectly,  the  depositions  to  any  person,  before  publicatioDy 
without  warrant  from  the  court,  Oumcery  Proceedingt,  lib,  C.  D.  fii.  84.  In  flie 
year  1824,  an  eminent  London  solicitor,  in  speaking  of  the  course  of  chanceiy  pro- 
ceedings in  England,  in  this  respect,  declared,  *  that  no  real  remedy  for  the  present 
evils  of  the  equity  jurisdiction  existed,  but  in  the  general  substitution' of  public  vmi 
voce  testimony  for  the  present  system  of  secret  written  evidence,'  Park't  Hit.  Co. 
CKun.  453,  661,  666.  But,  in  Maryland,  under  a  commission  to  audit  and  settie  ac- 
counts, neither  the  commissioners  nor  their  clerks  were  sworn  to  secrecy ;  and  there- 
fore, in  such  cases,  the  depositions  of  witnesses  brought  before  such  commissioneis 
were  always  taken  publicly  in  presence  of  the  parties  if  they  chose  to  attend ;  Clap- 
ham  9.  7%omp$on,  1  Bland,  128,  note ;  Doruy  «.  Dulany,  1  Bhmd,  466,  noU.  Nor, 
as  it  would  seem,  was  there  any  injunction  of  secrecy  in  taking  testimony  under  a 
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And  in  fact  the  mode  now  of  examining  a  witness,  under  a  com- 
mission from  this  court,  except  that  it  is  all  in  writing,  is  similar 
in  every  respect  to  an  examination  in  a  court  of  common  law.  He 
on  whose  part  the  witness  is  called  examines  him  first,  and  then  he 
id  cross-examined  by  the  opposite  party ;  and  so  on  until  the  whole 
testimony  is  taken.  The  benefit  of  which  cross-examination,  strictly 
and  properly  so  called,  and  as  here  understood,  cannot  be  had,  un- 
der the  £nglish  secret  mode  of  proceeding,  (r)  If  any  thing  should 
be  developed,  in  the  course  of  the  examination,  from  which  it 
appears,  that,  by  other  testimony,  the  incompetency  or  incredibility 
of  a  witness  may  be  shewn,  it  is  not  necessary,  as  in  England,  to 
wait  for  the  return  of  the  commission,  and  for  the  haying  of  it 
opened  by  an  order  of  the  court,  and  then  to  exhibit  articles 
against  the  witness ;  and  to  take  out  another  commission  to  bring 
in  proof  in  support  of  such  articles ;  (i )  but  the  party  may  require 
the  commissioners  to  adjourn  their*  session  to  another  day,  and  so 
from  time  to  time,  not  extending  to  unreasonable  delay,  until  all 
the  testimony  within  their  reach  can  be  taken ;  (t)  or  another  com- 
mission, for  any  such  purpose,  may  be  at  once  obtained  to  any 
other  place,  where  the  requisite  testimony  may  be  had.  (u) 


coiBinlnion  from  the  Prerogative,  now  Orpbani'  Court.  VaUeUe't  Dip.  Cbm.  Guidt^ 
213.  And  so  too  as  far  back  as  1729,  in  all  cases,  where  the  parties  were  allowed 
bj  a  special  interlocutoiy  order  to  taJce  testimony  before  a  justice  of  the  peace,  the 
depositions  were  always  taken  pablicly  as  at  present,  Tbumskend  v  Ihmcan,  ante,  81. 
Bat  by  the  act  of  17S5,  ch.  72,  s.  14,  which  was  passed  end  became  a  law  on  the  l<Hh 
ef  Mareh,  1786,  the  secret  mode  of  taking  testimony  was  totally  aboUshed,  and  the 
parties  are  now  allowed  to  attend  at  a  public  examination  before  the  commissioners, 
and  to  propound  to  the  witnesses  such  interrogatories  as  they  may  think  proper. — 
(r)  IfuorboQse  «.  De  Passou,  19  Ves.  488.— («)  Purcell  v.  McNamara,  8  Yes.  826; 
Wood  V.  Hammeiton,  9  Yes.  146 ;  MUl  v.  MiU,  12  Yes.  40S^-(f )  Forum  Rom.  129; 
1785,  ch.  72,  s.  14.— («)  These  observations  may  seem  to  be  at  variance  with  that 
general  rule  of  law,  by  which  all  our  courts  of  justice  are  governed,  in  all  cases,  by 
which  each  party  has  thrown  upon  him  the  burthen  of  supporting  his  own  case,  and 
of  meeting  that  of  his  adversary  without  knowing,  before  hand,  by  what  evidence  the 
case  of  his  adversaty  was  to  be  established,  or  his  own  opposed.  Wigram  on  Dtscopcry, 
93;  FiUaa  v.  WiUan,  19  Ves.  691 ;  The  King  v.  Holland,  4  T.  R.  691.  That  rule 
however,  operates  only  so  far  as  to  protect  a -patfty  from  being  compelled  to  set  forth 
the  proofs  and  circumstances  he  means  to  o£fe'r  in  support  of  his  own  case  at  the  trial. 
But  in  courts  of  common  law  nothing  is  more  frequent,  than,  after  a  witness  has 
been  examined,  to  call  another  to  discredit  or  contradict  what  the  previous  witness 
had  testified.  The  only  difference  between  that  mode  of  procfeeding,  and  this,  under 
a  commission,  is,  that,  under  a  commission,  time  may  be  allowed  to  send  for  and  take 
the  opposing  testimony;  but,  thai,  in  a  court  of  common  law,  such  testimony  must 
be  introduced  during  the  trial  and  without  delay.  It  might  seem,  that  the  removal  of 
the  mischief  of  surprise,  by  a  public  examination,  would  be  more  than  counterba- 
25  T.2 
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But  althoughi  as  in  Englandi  the  commissionerB  are,  in  some 
respects,  to  be  regarded  as  the  court  itself;  (to)  yet  there  is  nothing 
in  our  practice,  or  acts  of  assembly,  ^hich  has  clothed  them 
with  any  thing  more  than  mere  ministerial  powers,  for  the  purpose 
of  taking  the  examination  under  the  commission.  It  is  their  duty 
to  propound  the  interrogatories  as  written  and  handed  to  them  by 
the  respective  parties,  or  their  solicitors ;  and  to  take  down  all  that 
the  witness  declares  in  answer  thereto,  rejecting  every  thing  iirele- 
Vant  to  the  interrogatory ;  but  nothing  more.  They  have  no  autho- 
rity whatever  to  decide  finally  upon  the  competency  or  credibility 
of  any  witness  presented  to  them  for  examination ;  nor  can  they 
undertake  absolutely  to  determine  upon  the  relevancy  of  any  inters 
rogatory,  or  the  pertinency  of  any  testimony  to  the  points  in  issue 
between  the  parties ;  because,  although  the  commissioners  are  not 
bound  to  divest  themselves  entirely  of  all  discretion,  as  to  what  is, 
or  is  not  legal  evidence ;  it  is  yet  finally  and  exclusively  the  pro- 
vince of  the  court  to  pass  judgment  upon  all  such  matters,  (jr) 

It  is  evidently  as  a  consequence  of  the  rule  which  requires  the 
testimony  of  the  witnesses  to  be  taken  in  secret,  that  the  .English 
practice  has  rendered  it  necessaiy  to  have  all  the  interrogatories 
delivered  to  the  commissioners  before  the  examination  is  begun ; 
and  hence,  it  is  almost  impossible  to  avoid,  that  senseless  and 
unnecessary  verbosity,  tautology,  and  scandal,  the  introduction  of 
which  the  ancient  orders,  regulating  the  English  practice,  so  ear- 
nestly and  repeatedly  endeavour  to  prevent,  {y)  By  our  public 
mode  of  proceeding,  we  have  ^een,  relieved  firom  all  such  embai^ 
rassments.  It  is  wholly  unnecessary,  in  any  case,  to  file  a  long 
formal  set  of  interrogatories  to  be  sent  with  the  commission ;  unless 
it  should  be  sent  to  a  distance,  or  into  a  foreign  country,  where  the 
party,  or  his  solicitor  cannot  attend.  But  where  the  party,  or  his 
solicitor,  who  understands  the  nature  of  the  matters  in  issue,  to 
which  the  proofs  are  to  be  directed,  can  be  present  at  the  examinar 
tion  of  the  witnesses,  as  he  always  ought  to  be,  the  better  and  more 
correct  mode,  instead  of  sorting  the  witnesses  to  whom  the  respec- 
tive interrogatories  apply,  as  directed  by  the  English  practice,  (z) 


lanced  by  the  danger  of  peijmy ;  bat  no  instance  has  occurred,  within  mj  recoliec- 
tion,  in  which  it  has  been  intimated,  that  the  proofs  had  been  falsified,  or  even  dis- 
coloured by  any  party  who  had  been  thus,  by  a  public  examination,  folly  informed 
of  the  testimony  of  his  antagonist, 

(10)  Gooth  0.  Jackson,  6  Yes.  80 — (x)  Whitelocke  v.  Baker,  18  Yes.  618.— 
(y)  Bea{Q*8  Orders,  26,  71,  184,  272,  811,  492.-(2>  Whitelocke  v.  Baker,  18 
Yes.  616. 
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is  to  propound  to  each  one  of  them  exactly  stich  interrogatories 
only,  as  are  most  likely  to  draw  forth  the  testimony  he  is  capable 
of  giYing;  and  then  to  place  each  answer  immediately  under  the 
interrogatory  to  ix^ch  it  is  a  response.  In, this  way  all  unneces- 
saiy  repetitions  would  be  avoided ;  and  the  proofs  would  be  placed 
in  an  orderly  form,  best  calculated  to  prevent  confusion,  and  to 
facilitate  the  perusal  and  consideration  of  them,  (a) 

It  would  seem  to  be  by  no  means  impracticable,  under  our  public 
mode  of  examination,  to  allow  «  party  to  the  suit  to  make  objec- 
tions to  the  competency  of  witnesses,  or  to  the  relevancy  of  their 
testimony;  and  to  have  the  examination  suspended  until  the  court 
should  decide  upon  their  'validity.  In  a  court  of  common  law  this 
course  of  proceeding  is  attended  with  Kttle  delay  and  no  incon- 
venience ;  because  the  parties  and  witnesses  being  before  the  judge 
who  is  to  decide;  the  point  may  be  instantly  discussed,  judg- 
ment immediately  pronounced,  and  the  examination  proceed  or 
otherwise,  at  once.  But  according  to  the  mode  of  taking  testi- 
mony in  chancery,  similar  despatch  could  not  possibly  be  had. 
The  examination  must  stop,  the  commissioners,  parties  and  wit- 
nesses, who  had  been  assembled,  at  much  trouble  and  expense, 
must  disperse ;  the  commission,  with  all  the  proceedings  under  it, 
shewing  the  objection,  must  be  returned  to  the  court ;  and  then  the 
parties  must  have  a  day  to  be  heard  ;•  without  which  it  would  be 
unfair  to  pronounce  judgment  upon  any  such  objection.  Now  it  is 
perfectly  manifest,  that  such  a  course  would  be  open  to  the  greatest 
abuse.  The  parties  might  multiply,  and  in  various  forms  reiterate 
objections  of  this  kind,  so  as  not  only  to  delay ;  but  actually  to 
render  it  almost  impossible  to  bring  the  examiAation  of  the  wit- 
nesses to  a  conclusion ;  and  the  expenses  might  be  redujdicated 
and  increased  to  an  enormous  amount.  (6)  But,  besides,  I  am  not 
satisfied,  even  if  such  a  course  were  allowed,  that  it  would  be,  in 
an  cases,  practicable,  understandirigly,  and  correctly  to  decide  upon 
such  objections,  proceeding  from  a  party,  because  some  other  testi- 
mony, upon  which  the  validity  of  such  an  objection  might  mainly 
depend,  might  not  then  have  been  taken  and  brought  before  the 
court. 

For  these  reasons,  therefore,  as  in  England,  where  an  order  has 
been  passed,  which  is  granted  as  of  course,  for  the  examination  xA 
a  co-defendant  as  a  witness,  his  examination  cannot  be  suspended 


(a)  Liogao  v.  Henderson,  1  Blaod,  241.— (()  1  Harr.  Pnc.  Chan.  4V8. 
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by  an  objection  to  his  competency,  which  must  be  raised  at  the 
hearing,  when  hisd^Kisition  is  offered  to  be  read  in  evidence ;  (c) 
so  here,  I  shall  for  the  future  regard  it  as  a  settled  principle, 
governing  the  practice  of  this  court,  that  no  objection,  coming  from 
a  party  to  the  suit,  to  the  competency  of  a  witness,  or  to  the  rele- 
vancy of  any  interrogatory,  or  of  any  testimony  shall  be  allowed  to 
suspend  or  impede  the  taking  of  the  proofs.  Such  objections  may, 
however,  be  noted  by  the. commissioners  in  their  proceedings,  as 
has  been  the  practice  heretofore ;  (d)  and  whether  so  noted  or  not, 
they  may  be  made,  heard,  and  determined  upon  at  the  final  hear- 
ing, (e) 

But  if  it  appears,  that  such  an  objection  has  been  made,  at  any 
time,  previous  to  the  hearing,  either  before  the  commissioners,  the 
auditor,  or  a  justice  of  the  peace,  authorized  by  a  special  order  to 
take  testimony,  it  must  be  considered  as  sufficient  notice  to  put  the 
opposite  party  upon  bis  guard  to  meet  and  repel  it,  either  by  a 
rdease  at  the  time,  so  as  then,  as  in  cases  at  coAimon  law,  imme- 
diately to  remove  the  influence  of  interest  from. the  mind  of  the 
witness ;  or  to  overcome  the  objection  if  he  can  by  other  proof.  But 
if  no  such  release  be  then  given,  nor  other  proof  be  then  taken ; 
and  it  should  appear,  at  the  hearing,  that  the  witness  was  interested 
the  objection  must  be  sustained,  and  he  cannot  be  then  released 
and  re-examined ;  nor  can  the  hearing  of  the  case  be  postponed  for 
the  purpose  of  taking  any  other  proof,  of  which  the  party  had  been 
thus  apprised,  might  be  called  for ;  and  which  it  had  been  in  his 
power  to  have  taken  and  brought  in ;  as  it  must  be  presumed,  that 
he  had  waived  the  benefit  of  that  of  which  he  had  failed  to  avail  him- 
self, and  of  which  he  had  had  full  knowledge.  {/)    It  is,  in  general. 


(e)  Lee  v.  AtkintoD,  2  Cox.  418 ;  Mumy  v.  Shadwell,  2  Yes.  tnd  Bea.  405. 

(d)  CocKKY  9.  HAMM0irD.-*2M  ofJamuaryt  1775.— The  plaintiff's  second  inter- 
rogatory to  be  asked  of  Lancelot  Todd,  is ;  <Are  you  to  gain  or  lose  any  thing  in 
case  the  decree  in  chancery  is  ibr,  or  against  the  complainant  John  Cockey  ?'  And 
then  just  previous  to  the  heading  of  the  commissioners'  return  is  the  following 
entiy,  *Mr.  Hammond  flie  defendant,  objects  to  the  testimony  of  Lancelot  Todd,  as 
being  interested  in  the  event  of  the  cause ;  and,  therefore,  desires  he  may  not  be 
examined  on  his  interrogatories.'  After  which,  follows  Todd's  deposition,  in  which 
he  answers  thus,  <secpndly,  that  he  was  not  to  gain  or  lose  anything  by  a  decree  in 
chancery  in  favour  of  the  complainant.'  Nothing  fiirther  appears  in  the  case,  as  to 
this  objection.— Okoncery  Proaedingi^  Ub.  W,  K.  No.  1,  fd.  829. 

(ff )  Strike's  Case,  1  Bland  96 ;  Harwood  v.  Harwood,  1806,  per  Kilty,  Chancellor, 
M.  S.;  Johnson  v.  Berry,  1810,  per  Kilty,  Chancellor,  M.  S.— (/)  Callaghan  «. 
Roehfort,  8  Atk.  648;  Vaughaav.  Worrall,  2  Swan,  400. 
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true  that  a  party>  cannot  discredit  his  own  witness ;  {g)  and,  there- 
fore, if  it  should  appear,  at  the  hearing,  as  has  been  objected  by 
this  defendant  John  D^enderffer^  that  the  plaintifi  have,  in  truth, 
taken  testimony  to  discredit  any  one  of  their  own  witnesses,  such 
testimony  must  be  rejected.     But  as  the  ^camination  cannot  be 
suspended  for  the  purpose  of  determining  the -bearing  of  any  testi- 
mony, in  this  respect,  or  of  ascertaining  the  competency  of  a  wit- 
ness, the  cross-examination,  by  the  party  who  then  makes  the 
objection,  cannot  be  deemed,  at  the  hearing,  a  waiver  of  it ;  because 
a  party  cannot  be  presuftied  to  have  waived  any  ground  of  claim, 
or  defence,  which  it  was  not  in  his  power  to  have  insisted  upon, 
with  effect,  at  an  earlier  stage  of  the  case.  (A)    No  injmy  or  dis- 
advantage to  any  suitor  can  arise  from  this  course  of  proceeding, 
since  the  court  cannot,  in  any  respect,  found  its  decree  upon  incom- 
petent Gt  irrelevant  testimony ;  and  if  it  should  do  so,  it  would  be 
deemed  error,  and  ihe  decree  might,  on  appeal,  be  for  that  cause 
reversed.  (») 

I  shaO,  upon  the  received  principles  of  the  English  practice,  hold 
the  party  or  his  solicitor  strictly  responsible  for  the  propriety  and 
pertinency  of  the  interrogatories  propounded  by  him  to  the  wit- 
nesses. And  although  commissioners  should  not  confine  them- 
selves strictly  to  the  letter  of  the  interrogatories ;  but  ought  so  to 
take  down  every  thing,  that  the  whole  truth  may  plainly  appear ; 
yet,  they  should  not  insert  any  matter  from  a  witness,  not  properly 
and  substantially  pertinent  to  the  interrogatory  propounded,  (j) 
Any  scandalous,  impertinent  or  irrelevant  matter  returned  under  a 
commission  may  be  suppressed  and  taken  off  the  file ;  and  the  party 
solicitor,  or  commissioner  on  being  convicted  of  the  irregurarity  may 
be  made  to  pay  the  costs  or  otherwise  punished ;  since  it  is  indis- 
pensably necessary,  that  the  court  should  be  enabled  to  vindicate 
the  regularity  and  purity  of  its  proceedings,  and  prevent  its  records 
from  being  made  thQ  depository  of  tiny  foul  or  scandalous  matter 
foreign  from  the  point  in  controversy,  (ft) 


(g)  Fenton  v.  Hugbe«,  7  Ves.  290 ;  Purcell  v.  McKanwra,  8  Ves.  826 ;  Wood  •. 
HunmertoD,  9  Yes.  140;  Qaeen  v.  The  State,  6  H.  and  J.  282;  1  Bro.  Civ.  Law, 
478;  said  to  be  otherwise  in  criminal  cases;  State  v.  Norris,  I  Hayw.  Hep.  488.— 
(Jk)  Moorbonse  ».  De  Passau,  19  Ves.  483 ;  S.  C.  Coop.  800 ;  Harrison  v.  Courtauid, 
4  CoDd.  Chan.  Rep.  499.— (i)  Clarke  v.  Turton,  11  Ves.  240.— (i)  4  Inst.  278 ; 
Whitelocke  v.  Baker,  13  Vei.  616.— (fc)  Sandford  r.  Remington,  2  Ves.  jun.  189; 
Cooth  V.  Jackson,  6  Ves.  41 ;  Eastham  r.  Liddell,  12  Ves.  201 ;  MiU  v.  Mill,  12 
Ves.  408 ;  1  Hair.  Pra.  Chan.  466. 
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I  have  SO  far  only  considered  and  dii^osed  of  the  objections  pro- 
ceeding from  the  party  to  the  snit ;  but,  in  this  case,  the  witnest 
himself  has  refused  to  answer.  According  to  our  law,  no  man  can 
be  compelled  to  criminate  himself;  and  no  attorney  can  be  allowed 
to  dirulge  the  secrets  of  his  client  In  these  and  some  other  simi* 
lar  instances  the  law  affords  to  the  witness,  or  his  client  a  protec* 
tion  of  which  he  must  not  be  deprived ;  and  hence  he  cannot  be 
compelled  to  give  any  answer  before  the  commissioners  which 
would  go  to  admit  his  criminality,  or  to  divulge  the  secrets  of  his 
client.  (Z)  When  the  witness  himself  makes  an  objection  of  this 
kind,  it  becomes  indispensably  necessary  to  suspend  the  examina- 
tion until  it  is  determined  upon ;  because,  there  is  no  other  possible 
mode  of  sustaining  his  protection,,  should  he  be  entitled  to  it 
But  then  the  situation  of  the  witness  must  be  so  described  as  to 
shew  how  he,  or  his  client  is  ent;itled  to  the  protection  claimed,  to 
enable  this  court,  in  like  mamner  as  a  court  of  common  law,  to 
judge  of  its  validity.  In  this,  as  in  the  English  court  of  chanceiy, 
the  only  way  in  which  a  witness  can  protect  himself,  is  to  state 
bis  objection  before  the  commissioners,  who  return  the  commission 
with,  what  is  called,  the  witnesses'  demuirer;  and  the  question  is 
brought  before  the  court  by  letting  it  down  for  argument.  Cer- 
tainly it  is  not,  strictly  speaking,  a  demurrer,  which  is  an  instra- 
ment,  that  admits  facts  stated  for  the  puipose  of  taking  the  opinion 
of^  the  court ;  but  by  an  abuse  of  the  term,  the  witness*  objection 
to  answer  is  called  a  demurrer  in  the  popular  sense.  And  there 
must  be  a  way  by  which  the  court  can  judicially  determine  its  vali- 
dity. If  the  demurrer  of  the  witness  be  overruled  he  may  be  made 
to  pay  the  costs,  (m) 

This  witness  has  assigned  no  reason  for  his  refusal  to  answer; 
and  his  situation  is  no  otherwise  described  than  by  his  being 
designated  as  the  cashier  of  the  Mechanics'  Bank.  It  is  neither 
expressly  declared,  nor  to  be  inferred  from  any  thing  which 
does  appear,  that  the  witness  has  rested  his  refusal  to  answer 
upon  any  one  of  the  established  legal  protections.  It  is  clear, 
that  he  cannot   demur,  because  the  questions  asked  him   are 


(I)  Bolton  V.  Corporatioo  Liverpool,  6  Cond.  Chan.  Rep.  516 ;  Oreenongh  v.  Gas- 
kell,  6  Cond.  Ch&n.  Rep.  618 ;  Falmouth  v.  Moss,  5  Ezch.  Rep.  168.— (m)  Smith- 
son  V.  HardcasUe,  1  Dick.  96 ;  Wardel  v.  Dent,  1  Dick.  884;  Vaillant  v.  Dodemead, 
2Atk.  6^;  Nightingale  v.  Dodd,  Amh.  688;  Parkbutat  v.  Lowten,  8  Swan.  194; 
Dayla  v.  Raid,  7  Cond.  Chan.  Rep.  488 ;  McKenzie  v.  Towson,  1806,  per  Kilty,  Chan* 
ceUor,  M.  S. ;  Singleton  v.  Edmondaon,  1806,  per  Kiitj,  Chancellor,  M.  S, 
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not  pertinent  to  the  matter  in  issue,  (n)  It  surely  cannot  be 
pretended,  that  an  individua],  because  it  happens  to  be  convenient 
to  withhold  a  statement  of  his  deafings  with  a  party  to  the  suit, 
pertinent  to  the  matter  in  issue,  from  being  used  as  evidence  in  that 
suit,  should,  therefore,  be  permitted  to  do  so  at  his  pleasure.  A 
bank,  as  a  body  politic,  is  endowed  with  many  attributes  of  perso- 
nality; and  acts  as  an  individual  in  its  dealings  with  all  persons ; 
consequently  it  can  have  no  pretension  to  any  greater  right,  arising 
from  its  mere  character  as  a  body  politic,  than  any  individual 
whatever  to  withhold  any  legal  evidence,  that  may  be  in  its  pos- 
session. It  is  the  duty  of  an  executor  or  trustee  to  keep  distinct 
accounts  of  the  property  which  he  himself  b  bound  to  administer. 
But  if  he  blends  them  in  accounts  with  others,  and  puts  the  ac- 
counts of  his  testator  or  the  cesiue  qui  trust  into  his  banking  or  any 
other  books,  with  the  knowledge  and  approbation  of  those  who 
may  have  a  separate  interest  in  such  books,  the  cestue  qui  trust 
will  have  a  right  to  see  every  part  of  such  original  books  which 
contain  any  thing  in  relation  to  the  transaction  in  which,  he  has  an 
interest  (o) 

The  act  of  Assembly  upon  this  subject  relates  to  the  documen- 
tary evidence  in  possession  of  a  party  to  a  suit ;  (p)  and  as  regards 
this  court,  has  been  truly  considered  as  merely  an  affirmance  of  its  €. 
powers,  {q)  But  where  certain  specified  books  and  papers  are  in 
the  hands  of  third  persons,  and  the  evidence  they  contain,  mate- 
rially bearing  on  the  matter  in  issue,  is  distinctly  designated,  as 
in  this  instance,  it  is  clear  that  a  court  of  equity,  as  well  as  a  court 
of  common  law,  may  resort  to  competent  means  to  compel  the 
production  of  such  specified  written  testimony^  as  well  as  verbal 
proof;  since  the  power  to  do  so  is  essential  to  its  constitution  as  a 
court,  without  which  it  could  not  possibly  proceed  with  due 
effect,  (r)  I  shall,  therefore,  overrule  the  objection  of  this  witness ; 
and  Older  him  to  testify  as  required  by  the  interrogatories. 

In  this  case,  the  examination  has  not  been  attempted  to  be  taken 

(fi)  Aflhton  V.  Asbton,  1  Vern.  165.— Eari  of  Salisbniy  v,  CecU,  1  Cox.  277; 
Bnce  V.  OimoDd,  I  Meriv.  409 ;  Freeman  v,  Fairlie,  8  Merir.  48 ;  Bolton  v.  Coipo- 
ntkmof  LiTeipool,  6  Cond.  Chan.  Rep.  518.— (p)  1798,  ch.  84.— (9)  Hall  v.  Wirt, 
1S06,  per  KQty,  Chancellor,  M.  S.^(r)  Amey  v.  Long,  9  East.  484 ;  Earl  of  Salia- 
baiy  V.  Cecil,  1  Cox,  277;  The  Princess  ofWalest.  The  Earl  of  Liverpool,  1 
Swan,  114;  Walbnm  v.  Ingilhy,  6  Cond.  Chan.  Rep.  608 ;  Bolton  0.  Corporation 
of  Liverpool,  6  Cond.  Chan.  Rep.  518;  8  Blac.  Com.  882;  1  Karr.  Prac.  Chan. 
459, 474 ;  Ringgold  v.  Jones,  1  Bland,  90,  note. 
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under  a  regular  commisston.  But  the  mode  of  proceeding  autho- 
rized by  the  order  of  the  21st  of  February,  1829,  under  which  it 
WHS  proposed  to  act,  amounts  substantiaUy  to  a  commission.  That 
order  authorized  an  examination  before  the  commissioners  ap- 
pointed for  Baltimore  county ;  or  any  justice  of  the  peace*  The 
commissions^  having  been  regularly  appointed  according  to  the 
act  of  assembly ;  (s)  must,  therefore,  for  this  purpose,  be  con- 
sidered as  much  the  ministerial  officers  of  the  court,  as  if  they  had 
beenoiominated  as  commissioners  in  a  commission  specially  directed 
to  them  in  the  ancient  form. 

In  regard  to  the  authority  given  by  the  order  of  the  21st  of 
February,  1829,  to  take  the  depositions  of  witnesses  before  a  jus- 
tice of  the  peace,  I  am  aware  that  there  has  been  some  doubt  and 
difference  of  opinion  as  to  the  mode  of  requiring  a  witness  to  attend 
and  testify  in  such  cases;  but  nevertheless  a  witness  has  been  com- 
pelled to  attend  before  a  justice  of  the  peace  and  to  have  bis  depo- 
position  taken  in  a  case  depending  in  this  court,  under  an  order 
giving  the  justice  authority  thus  to  act  as  a  commissioner,  {t)  Of 
late  years  there  have  been  a  great  multitude  of  instances  of  such 
orders;  and  the  convenience  and  economy  of  taking  testimony  in 
that  mode  has  been  felt  to  a  great  extent.  It  has,  in  my  time, 
given  rise  to  no  complaint }  and  it  has  been  sanctioned  and  approred 
by  a  wide  range  of  experience,  (u)  <  I  therefore  feel  myself  autho- 
rized to  place  it  upon  a  footing,  in  all  respects,  with  the  mode  of 
taking  testimony  under  a  regular  commission.  And,  consequently, 
whether  the  order,  under  which  this  testimony  is  proposed  to  be 
taken,  be  considered  as  amounting  to,  or  in  &ct  as  a  commission 
directed  to  the  officers  of  the  court ;  or  as  analogous  to  an  exami- 
nation before  the  auditor,  under  a  decree  or  order  to  account;  or  as 
being  nothing  more  than  an  order  authorizing  a  justice  of  the  peace 
to  take  testimony,  I  shall  sanction,  aid,  and  protect  the  proceed- 
ings under  them,  in  like  manner  as  if  the  authority  had  been  con- 
ferred by  a  regular  commission,  {w)  A  late  act  of  assembly  affirms 
the  power  of  this  court  to  enforce  the  attendance  of  witnesses 
before  commissioners,  or  the  auditor ;  and  gives  a  new  and  addi- 
tional mode  of  compelling  the  witness  to  attend,  (:t)  which,  in 

(«)  182S,  ch.  222 ;  1S29,  ch«  159;  Park.  His.  Co.  Chan.  361.— (0  Onion  v.  McO»- 
mas,  ante  88;  Porvince  v.  Ogden,  Cbanceiy  Proceedings,  1804,  fol.  49. — (u)  Tovrns- 
hend  v.  Duncan,  ante  81. — (to)  Wardel  v.  Dent.  1  Dick,  884 ;  Hennegal  v.  Evance, 
12  Yea.  201 ,  Bradshaw  v.  Bradsbaw,  6  Cond.  Cban.  Rep.  122 ;  Bryton  v.  Petty,  I 
Bland,  182,  note ;  Fonim  Rom.  118 ;  1  Harr.  Prac.  Cban.  447.->(x)  1824,  cb.  13S. 
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some  reipeetf,  is  not  so  dear,  or  so  energetic  as  the  ancient  course 
of  proceeding. 

Whereupon  it  is  Ordendy  that  the  time  allowed  for  taking  tes- 
timony imder  the  order  of  the  2l8t  of  February  last,  be  and  the 
same  is  hereby  enlarged ;  provided,  that  the  testimony  so  taken 
be  returned  and  filed  in  the  chancery  office,  on  or  before  the  19th 
instant  And  it  is  further  Ordered^  that  the  said  objection  of  the 
said  witness ;  and  also  those  of  the  defendant  John  D^enderffhr^ 
be  and  the  same  are  hereby  overruled ;  and  the  said  witnesses  are 
hereby  required  to  answer  forthwith  and  fully  to  the  said  interro- 
gatoiies  propounded  to  them,  or  either  of  them. 


Under  this  order  the  witnesses  were  again  called  before  the 
commissioners,  and  answered  the  interrogatories.  And  extracts 
from  the  books  of  the  Mechanics'  Bauk,  of  the  account  of  the 
defendant  JbA^  Diffenderffer^  were  produced  as  required;  all  which 
were  returned  by  the  commissioners  on  the  10th  of  June,  1829. 

7/A  October,  1829.— Blakd,  Chancellar.-^-^Hhis  case  standing 
ready  for  hearing,  on  the  exceptions  to  the  auditor's  report,  and 
for  final  hearing  on  the  decree  to  account,  the  solicitors  of  the  par- 
ties were  fully  heard,  and  the  proceedings  read  and  considered. 

I  take  it  to  have  been  finally  settled  by  the  judgment  of  the 
court,  in  the  case  of  Rogers  v*  Merryman,  to  which  the  widow  and 
the  four  daughters  of  the  late  Charles  Rogers,  were  all  parties ; 
first  J  that  the  debts  of  the  testator  had  been  all  properly  and  cor- 
rectly paid  by  the  trustee  Vincent,  and  that  a  share  of  the  surplus 
left,  after  their  payment,  having. been  ordered  to  be  paid  to  Cathe^ 
ruie  Diffenderffer,  who  had  been  a  party  to  that  suit,  before  her 
marriage,  is  conclusive  upon  her,  and  those  claiming  under  her ; 
because,  so  long  as  those  orders  of  the  12th  of  September,  and 
l&th  of  December,  1820,  remain  in  full  force,  and  they  are  not 
DOW  revisable,  she,  or  any  one  claiming  under  her,  cannot  be 
permitted,  in  any  way,  to  question  the  correctness  of  the  manner 
in  which  the  debts  of  Charles  Rogers,  deceased,  were  paid,  which 
had  been  so  distinctly  noticed,  considered,  and  confirmed  by  those 
judgments  of  the  court.  And  in  the  next  place,  that  it  has  been 
finally  determined  by  the  judgment  of  this  court,  as  indicated  by 
the  orders  of  the  25^  of  March,  1815 ;  the  8th  of  July,  1616,  and 
the  18th  of  October,  1819,  that  this  defendant,  John  Diffenderffer, 
26  V.2 


196  WINDER  V.  DIFFENDERFFEfl. 

was  to  be  considered  thenceforward,  as  a  trustee  charged  with  the 
execution  of  the  will  of  Charles  Rogers^  deceased ;  and  that  he  had 
succeeded  to  that  trust,  under  the  authority  of  this  court,  imme- 
diately after  the  resignation  of  the  late  SaimMl  Vincent^  on  the  23d 
of  November,  1814. 

These  positions,  which*  have  been  established  in  that  case^ 
appear  to  me  to  furnish  a  very  satisfactory  answer  to  the  claim  df 
the  representatives  of  QUharine  Diffendeiffer  deceased^  to  be  sub* 
stituted  for  and  allowed  to  take  the  place  of  the  creditors  of  Ouxrki 
Rogers  deceased,  on  the  ground  of  their  having  been  impropeilj 
paid  with  their  funds  ;  and  upon  that  ground  to  have  certain  sums 
withheld  for  their  use  from  the  distribution  now  about  to  be  made; 
and  also  to  the  objection,  that  John  JDiffenderfer  is  here  claiming 
only  as  the  natural  guardian  of  his  own  children  and  in  opposition 
to  the  plaintiffs ;  since  those  proceedings  shew,  that  he  stands  here 
as  a  trustee,  so  constituted  by  the  authority  of  this  court,  for  the 
benefit  of  all  the  devisees  under  the  will  of  Charles  Rogers  de- 
ceased. 

But,  passing  over  all  the  proceedings  and  final  adjudications  in 
the  case  of  Rogers  v.  Merrymauy  let  us  return  to  the  decree,  in  this 
case  of  the  7th  April,  1828,  by  which  the  defendant  John  D^en- 
derffer  has  been  called  Upon  to  account  for  the  rents  and  profits  for 
the  whole  time  the  property  has  been,  or  may  remain  in  his  posses- 
sion. The  statements  reported  by  the  auditor,  and  the  exceptions 
of  the  parties  present  two  distinct  subjects  for  consideration;  Jirslf 
the  claims  and  pretensions  of  the  representatives  of  the  late  Cap- 
rine: and  fecondy  the  liabilities  of  and  allowances  to  this  defendant 
John  Bjffenderffer. 

It  has  been  urged,  that  the  debts  of  the  late  Charles  Rogers  were 
paid,  contrary  to  the  directions  of  his  will,  by  the  trustee  Vinceni, 
out  of  rents  and  profits  which  ought  to  have  gone  to  the  late 
Catharine;  and,  consequently,  that  she  or  her  representative,  to 
the  extent  of  the  rents  and  profits  to  which  she  was  entitled,  and 
which  had  been  so  misapplied,  ought  now  to  be  allowed  to  take 
the  place  of  those  creditors  as  against  these  funds  in  the  hands  of 
this  trustee,  and  which  are  now  about  to  be  distributed. 

This  stand  is  taken  upon  the  ground  of  substitution ;  and  it  can 
only  be  maintained  by  means  of  those  principles  by  which  a  surety, 
or  one  who  has  been  placed  in  the  condition  of  a  surety  is  allowed 
to  take  the  place  of  the  creditor  against  the  principal  debtor ;  or  by 
the  help  of  those  prmciples  by  which  securities  or  assets  are  mar- 


WniBER  ».  DIFFEfa>£RFFER.  901 

such  a  creditor  is  entitled,  (d)  These  principles,  b  regard 
to  those  who  stand  properly  in  the  rdation  to  each  other  of  prin- 
cipal debtor  and  saretj,  have  been  extended,  for  the  benefit  of  an 
executor  or  administrator,  iirtio  may  have  been  induced  through  mis- 
take, to  pay  debts  of  the  deceased  beyond  the  amount  of  the  assets 
which  came  to  his  hands;  in  whieh  case  he  has  always  been  aOowed, 
in  this  comt,  as  in  England,  to  take  the  {dace  of  the  ereditora, 
and  obtain  reimbursement  out  of  the  real  assets  of  the  deceased,  so 
hi  as  they  were  liable;  or  if  the  debt  so  overpaid  was  on  a  judg- 
ment against  the  deceased,  operating  as  a  subsiding  Ken  upon  his 
fnhy,  the  executor  or  administrator  is  permitted  to  take  the  place 
of  such  judgment  creditor,  and  to  have  a  preference  in  the  distribu- 
tion of  the  real  assets  over  creditors  of  an  inferior  grade,  (e) 

The  doctrine  of  substitution  embraces  only  those  cases  where 
there  is  a  principal  debtor  and  a  surety  by  express  or  implied  con- 
tract; or  where,  for  the  benefit  of  commerce,  a  man  is  allowed 
ofEciouriy  to  place  himself  in  the  condition  of  a  surety ;  or  where 
he  has  by  mistake,  as  in  the  case  of  an  executor,  made  payment  as 
if  he  had  stood  in  that  situation.  Now  before  any  of  the  principles, 
upon  this  subject,  can  be  brought  to  bear  upon  the  case  under  con- 
sidenition,  it  must  appear,  that  the  plaintiff  jframin/a,  or  those  un- 
der whom  she  claims  were  the  principal  debtors;  or  that  the  trustee 
Vwxnt  was  the  principal ;  and  that  Catharine^  or  those  claiming 
under  her,  were  their  sureties ;  and  that  those  claiming  under  Oatha^ 
rme  are  now  here  asking  to  be  reimbursed,  as  such,  out  of  the  fiinds 
of  their  principal  now  in  the  hands  of  the  court* 

Bat  tfie  assumption  of  any  such  statement  would  be  in  direct 
opposition  to  all  the  proofr  in  the  case.  Vtnceni  was  a  trustee 
appointed  by  this  court  for  the  benefit  of  all  concerned  in  the  estate 
<^the  late  OuorUs  Rogers;  and  if  he  misapplied  the  rents  and  pro- 


aeconnttliied.  If  the  putiet  thill  ebooee  to  come  helbre  the  auditor,  befiiro  the 
nid  diy,  to  hanra  tiie  Mid  •ecoont  itttBd,  the  auditor  may  prdeeed  aceoidiiii^j;  oc 
if  the  Mid  paifiea,  by  writing  to  be  herefiled,  ihali  agree  to  the  appeintment  of  any 
penoa  crpenons  more  eonTenient  to  them  than  the  auditor,  an  account  by  theiaid 
person  or  penons  stated,  will  be  receired  by  tfae  Chancellor  as  an  account  stated  by 
the  auditor ;  prorided  the  said  perMm  or  persons  proceed  on  or  before  the  ISth  of 
June  next 


Onlfae  ISIh  ef  June,  1804,  flie  parties  not  hsTing  appeared  before  the  auditor, 
flie  foregoing  Older  was  aanuUed,  and  the  trustee  ordered  to  seO,fce.    • 

(d.)  MicUe  9.  Taylor,  1806,  per  Kiltt,  Chancellor,  M.  8.  Theob.  Prin.  and 
Bur.  260.— (e.)  Robinson  v.  Tonge»  8  P.  WiU;  400.    Theob.  Prin.  and  8ur.  28S 
fsporfc.  Street,  1  Blauly  688,  note. 
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who  bad  paid  the  whole  debt/to  take  the  place  of  the  government; 
and  thus  secure  to  himself  the  high,  and  oyerruling  preference  to 


and  had  in  laet  paid.  Prajer,  that  the  mill,  Su.  might  be  eold  lo  reimbnne  the 
plaintiff,  be. 

On  the  12th  of  Fehraary,  1804,  the  infiint  hein  of  James  Cooper  answered  by  their 
g^anfian  ad  lUnn:  and  the  trustee,  Sherwood,  also  put  in  his  answer,  by  which  they 
admitted  the  tnith  of  the  allegations  of  the  bllL  Upon  which  the  case  was  mibnut- 
ted ;  and  on  the  18th  of  Febrttary,  1804,  a  decree  was  passed  that  the  properly  be 
sold,  2cc.  After  which  t!^e  infi^nt  defendants,  by  William  Atldoson,  their  giiaidiiB« 
petitioned  that  the  decree  might  be  opened,  and  that  they  might  have  leave  to  amend 
their  answer. 

Ut  March,  1804.— Haksok,  ObMettor.— Not  even  tn  iffidavit  of  the  trafh  of  fbe 
matters  stated  in,  or  annexed  to  the  petition.  The  CyhanceUor,  theneibre»  cannot  at 
present  comply  with  the  prayer  of  the  petition. 

On  the  2d  of  April,  1804,  a  similar  petition,  with  an  affidavit  of  the  truth  annexed, 
was  filed ;  and  the  plaintifl^  Meluy,  afterwards  filed  a  coiwter  petitioD,  upon  which 
the  case  was  again  submitted. 

lit  May,  1S04. — Hansow,  OianeeUor, — ^The  Chancellor  has  considered  the  ssid 
petitions.  The  former,  although  intended  to  prevent  the  execution  of  a  decree,  is 
neither  an  i4>plication  for  rehearing  a  cause,  nor  a  bill  of  review.  It  is  a  request 
that  a  decree  may  be  opened,  and  that  another  answer  may  be  admitted,,  and  fresh 
proceedings  be  had.  In  fact  it  was  an  application  to  set  aside  a  decree,  regulaily 
passed  on  the  bin,  answers,  and  proof,  without  suggesting  any  error  in  judgment, 
or  discovery  of  facts ;  and  that,  too,  is  expected  to  be  done  without  hearing  the 
other  party  or  calling  on  him  to  answer.  A  similar  q>plication  the  Chancellor  does 
not  recollect  ever  before  to  have  received  or  heard  of.  If  it  should  succeed,  the 
precedent  thereby  established,  might  render  decrees  of  little  value  indeed ;  as  a  de- 
fhndant,  against  whom  a  decree  should  be  )>assed,  might  obtain  an  order  for  atmul- 
ling  the  proceedings ;  or,  at  least,  in^t  defendants  might  have  that  advantage. 

When  a  decree  is  passed,  the  parties  are  no  longer  in  court.  Suppoae  the  Chan- 
cellor  to  pass  an  order  for  opening  the  decree,  as  is  prayed,  what  are  to  be  the  sub- 
sequent proceedings  ?  It  may  be  said,  the  Chancellor  is  to  act  according  to  his  dis- 
cretion, to  prescribe  the  time  fi»r  putting  in  an  answer  by  another  gaaidtan,  kc.  fee. 
But  under  what  law,  usage,  or  practice,  ahould  he  act?  On  .a  bill  of  review,  per- 
mitted to  be  filed,  or  an  order  for  rehearing,  the  practice  is  established.  But  the 
present  application,  ss  has  already  been  observed,  is  neither  a  bill  of  review  nor  a 
petition  for  rehearing.  In  a  word,  it  appears  wholly  anprecedettted,  as  well  as  im- 
proper. 

Mr.  Meluy,  however,  hearing  of  the  application,  has  filed  a  petition  agamst  it 
Perhaps  this  petition  may  be  considered  as  a  voluntaiy  answer  to  the  petition  of  Mr. 
and  Miss  Cooper  by  Mr.  Atkinson,  calling  himself  tl|eir  guardian.  Mr.  Meluy  has, 
in  his  petition^  made  a  proposition  which  appears  roasonable,  via.  to  have  anaeconi^ 
stated  by  the  auditor. 

And  it  is,  therefore,  adjudged  and  ordered,  that  the  auditor  of  this  court,  on  the 
15th  day  of  June  next,  proceed  to  state  an  account  between  the  deceased,  fitther  of 
the  petitioners,  Thomas  and  Ann  Cooper;  provided  the  said  Atidnson  shall  come 
before  the  auditor  for  that  puqiose ;  and  that  the  said  trustee,  appointed  to  sell  the 
said  property,  shall  not  proceed  to  a  sale  until  further  order. 

The  Chancellor  thinks  proper  to  dieclare,  that  he  passes  thistuder  merely  because 
the  said  Meluy  has,  by  his  petition,  offered  to  have  the  sale  postponed,  and  toharean 
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irhich  such  a  creditor  is  entitled,  (d)  These  principles,  in  regard 
to  those  who  stand  properly  in  the  relation  to  eatsh  other  of  prin- 
cipal debtor  and  surety,  have  been  extended,  for  the  benefit  of  an 
executor  or  administrator,  who  may  have  been  induced  through  mis* 
tdce,  to  pay  debts  of  the  deceased  beyond  the  amount  of  the  assets 
which  came  to  his  hands ;  in  which  case  he  has  always  been  allowed, 
in  this  court,  as  in  England,  to  take  tiie  place  of  the  creditors, 
and  obtain  reimbursement  out  of  the  real  assets  of  the  deceased,  so 
&r  as  they  were  liable;  or  if  the  debt  so  overpaid  was  on  a  judg« 
mcnt  against  the  deceased,  operating  as  a  subsisting  lien  upon  his 
real^,  the  executor  or  administrator  is  permitted  to  take  the  place 
of  SDch  judgment  creditor,  and  to  have  a  preference  in  the  distribu- 
tion of  the  real  assets  over  creditors  of  an  inferior  grade,  {e) 

The  doctrine  of  substitution  embraces  only  those  cases  where 
tiiere  is  a  principal  debtor  and  a  surety  by  eiqpress  or  implied  con- 
tract; or  where,  for  the  benefit  of  commerce,  a  man  is  allowed 
officiously  to  place  himself  in  the  condition  of  a  surety ;  or  where 
he  Jias  by  mistake,  as  in  the  case  of  an  executor,  made  payment  as 
if  he  had  stood  in  that  situation.  Now  before  any  of  the  principles, 
upon  this  subject,  can  be  brought  to  bear  upon  the  case  under  con- 
sideration, it  must  appear,  that  the  plaintiff  Arawianiay  or  those  un- 
der whom  she  claims  were  the  principal  debtors;  or  that  the  trustee 
Vtncent  was  the  principal ;  and  that  Caiharme^  or  those  claiming 
under  her,  were  their  sureties ;  and  that  those  claiming  under  QUha^ 
fine  are  now  here  asking  to  be  reimbursed,  as  such,  out  of  the  fimds 
of  their  principal  now  in  the  hands  of  the  courts 

But  the  assumption  of  any  such  statement  would  be  in  direct 
opposition  to  all  the  proo&  in  the  case.'  FtncenI  was  a  trustee 
appointed  by  this  court  for  the  benefit  of  dl  concerned  in  the  estate 
of  the  late  Charkt  Rogers;  and  if  he  misapplied  the  rents  and  pro*- 


Mcoimt  itifted.  If  the  partiet  ihall  ehooae  to  come  befiire  the  auditor,  befbro  the 
niddaf,  to  haire  the  nid  seeotint  stated,  the  auditor  nay  prOeted  aeeoidiii|^y ;  ok 
if  tbenidpnties,  bj  writing  to  be  here  filed,  shall  agree  to  the  appeintment  of  any 
penon  orpenons  more  eonvemeDt  to  them  than  the  auditor,  an  account  by  the  said 
penon  or  pcnons  stated,  wiU  be  received  by  the  Chancellor  as  an  account  stated  by 
theandifor;  prorided  the  add  person  or  persons  proceed  on  or  before  the  16th  of 
Jaaeneit 


Ob  the  IStti  of  June,  1804,  ihe  paities  not  haring  appeared  before  the  auditor, 
the  fiirefDing  osder  was  annulled,  simI  the  trustee  ofdered  to  seU,  Sms.    • 

(d.)  MicUe  «.  Taylor,  1806,  per  Kiltt,  Chancellor,  M.  8.  Theob.  Prin*  and 
Sor.  2fiS.— (s.)  Robinson  v.  Tonge,  8  P.  Will.  400.  Theob.  Prin.  and  Sur.  288. 
JBxporft,  Street,  1  Bland,  882,  note. 
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fits  which  came  to  his  hands,  he  alone  is  responsible.  If  this  court 
were  to  make  good  to  (kitiiarmift  repre^entatiTes  any  amount  of 
the  rents  and  profits  which  had  been  misapplied  by  Vinotwt  to  llidr 
prejudice,  out  of  the  proportion  of  the  funds  now  about  to  be  distri- 
buted, to  which  the  plaintiff  ./framJnfo  is  entitled,  it  would  be,  in 
eflbct,  to  treat  her  as  the  principal  debtor^  for  whose  benefit,  among 
others,  Vmcmt  was  not  merely  a  trustee,  subject  only  to  the  cider 
of  this  court ;  but,  who  tvas,  in  fiict,  her  own  proper  agent ;  or  it 
would  be  to  consider  .^rammto  as  the  surety  of  the  trustee  VvnceiiiL 
But.  there  is  nothing  in  the  case  to  warrant  the  placing  of  .^faifitnAi 
in  any  such  conditioii  of  responsibility;  and  therefore  the  represea- 
tatives  of  the  late  CuiAorine' cannot  sustain  themselyes  on  the  stand 
they  have  taken  by  any  principles  derivable  from  the  case  of  a 
principal  debtor  and  surety. 

But  the  representatives  of  the  late  Catherine^  insbt  on  having 
the  securities,  or  these  assets,  now  about  to  be  distributed,  lo 
marshalled  as  to  reimburse  them  to  the  amount  of  their  share  of  the 
rents  and  profits  which  had  been  misapplied  by  the  former  trustee, 
Vincent. 

The  marshalling  of  securities  is  only  made  where  the  debt  is 
so  secured  as  to  give  to  the  creditor  the  means  of  obtaining  pay* 
ment  out  of  two  fjunds,  and  others  can  teach  only  one  of  them.  In 
such  caise  the  court  wiU  compel  the  creditor  who  holds  the  more 
comprehensive  security  to  obtain  payment,  as  fiur  as  practicable, 
out  of  the  fund  which  the  other  creditors  cannot  reach ;  so  as  to 
leave  the  other  fund  to  be  distributed  among  the  creditors  holding 
more  limited  securities,  (f)  But  there  is  no  sort  of  analogy 
between  the  case  of  creditors,  whose  securities  may  be  thus  mar- 
shalled, for  the  benefit  of  all,  and  without  injury  to  any,  and  the 
case  now  under  consideration.  The  plaintiff  jfromtnto,  and  the 
representatives  of  the  late  Caihefinej  stand  precisely  in  the  same 
situation ;  not  as  creditors  seeking  payment,  by  way  of  preference, 
or  otherwise,  from  the  assets  of  a  debtor;  but  claiming  the  distri- 
bution of  a  fund  to  which  they  are  alike  entitled. 

Marshalling  of  assets  respects  two  difibrent  funds,  and  two  diffe- 
rent sets  of  parties,  where  one  set  can  resort  to  either  fund,  and  the 
other  only  to  one.  As  where  there  are  real  and  personal  assets, 
and  judgment  and  simple  contract  creditors ;  the  real  assets  will  be 
applied  to  the  satisfaction  of  the  judgment  creditors ;  so  as  to  leave 


(/)  1  Mad.  Chan.  160. 


WINDER  V.  DIFFENDEBFFER.  203 

die  personalty  to  ntisfy  the  debts  due  by  simple  contract,  (g)  But 
here  there  19  but  one  fiind  and  one  set  of  claimants,  who  all  deduce 
th^  titles  60m  the  same  fountain.  There  is,  then,  nothing  to  be 
drawn  from  the  piindples  of  eqnity  in  relation  to  the  marshalling  of 
securities  or  of  assets  which  can,  in  any  manner,  aid  the  represen- 
tatiTCs  of  the  late  daihermey  in  maintaining  the  stand  they  have 
takeiL 

It  has,  however,  been  argued,  that  the  amount  misapplied  by 
the  trastee  Vmcenij  came  to  the  use  of  those  under  whom  ,Sr€h 
nmta  claims ;  And,  therefore,  that  it  ought  to  be  deducted  from 
the  share  now  about  to  be  awarded  to  her. 

If  it  had  been  shewn,  that  the  trustee  VSnceni  had  fraudulently 
misapplied  the  funds,  and  that  .^amtnto,  or  those  under  whom  she 
didms,  had  participated  in  the  fraud;  or  that  Vincent  had  paid 
money,  propeily  belonging  to  the  late  Caiheriney  or  her  representa* 
tiyes,  to  Jkaminiaj  or  those  under  whom  she  claims,  who  had 
received  it,  knowing  it  to  be  such,  then  there  would  have  been  a 
strong  equitable  ground  f<»r  deducting  the  amount  so  received,  for 
the  benefit  of  the  representatives  of  the  late  Caihtrmty  from  the 
amount  now  about  to  be  awarded  to  Jlraminta.  But  there  is  no 
proof  whatever  of  any  fraud  in  Vmceniy  or  of  any  participation  in  it 
by  AramntOj  or  those  under  whom  she  claims ;  or  of  their  having 
received  any  sums  of  money,  knowing  it  to  be  the  money  of  the 
late  Oaiheritte;  or  that  it  vras.  money  to  which  they  were  not  justly 
entitled. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  no  deduction 
whatever  can  be  made  from  the  share  to  which  the  plaintiff  Ara- 
fniata  is  entitled ;  because,  of  any  misapplication  of  the  rents  and 
profits  in  payment  of  the  debts  of  the  late  Charles  Rogers^  or  on 
account  of  any  other  misapplication  of  them  by  the  former  trustee 
Samuel  Vincent. 

Having  thus  disposed  of  the  claims  of  the  representatives  of 
Catherine  D^enderffefy  deceased,  it  only  remains  to  detennine  the 
extent  of  the  liabilities  and  allowances  of  the  defendant  John  Bif" 
finderfftf. 

It  has  been  urged,  on  his  beh3]f,  that  he  cannot  be  considered 
as  a  trustee ;  because  he  took  possession  of  this  property  in  no 
other  character,  than  as  the  natural  guardian  of  his  children. 
Admitting  that  he  did  so.     He  himself  states,  that  he  held  their 


(£r)  1  Mad.  Chui.  615. 
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rigbt  onder  the  mil  of  their  grandfiither;  and  so  fiir,  according  toi 
his  own  shewing,  he  took  possession  of  this  property  in  the  charac- 
ter of  a  trustee ;  and  as  such  he  undertook,  at  bis  peril,  -with  the  ' 
title  deeds  of  his  chiklren  before  him,  to  claim  and  bold,  on  thdr  ; 
behalf,  a  much  larger  interest  than  that  which  belonged  to  them. 
He  had  thus  confessedly  assumed  no  higher  character  than  that  of  ^ 
trustee  for  those  who  had  the  rigbt ;  and  now,  that  it  clearly  appean, 
and  has  been  determined  by  a  decree  of  this  court,  that  the  whole 
right  wfA  not  in  his  children,  he  certainly  cannot  be  allowed  to 
assume  a  new  character,  and  to  retain  Tents  and  profits  which  he 
does  not  pretend  to  have  received  as  his  own  ;  but  for  the  use  of 
others,  who,  it  has  been  determined,  have  no  right  to  them,  and 
who  cannot  be  allowed  to  receive  them,  or  be  held  accountable  fu 
them.    The  decree  of  the  7th  of  Ajuril,  1828,  is,  however,  condu- 
sive  upon  this  subject.    Under  that  decree  he  has  been  called 
upon  to  account  for  the.  benefit  of  those,  the  extent  of  whose  inte- 
rests have  been  determined  by  it. 

It  has  been  contended  on  behalf  ctjokn  D^endtrfftr^  that  he  k 
not  chargeable  with  interest  at  all ;  while  on  the  other  hand,  com- 
pound interest  is  claimed  of  him. 

Legal  interest  is  the  measure  of  damages  which  the  law  allows 
in  aU  cases  for  the  detention  of  money;  which  the  holder  it 
made  to  pay  where  he  is  in  any  de&uk  in  not  paying,  or  applying 
the  money  in  his  hands  as  he  was  bound  to  do.  (A)  Thcgenecil 
rule  is,  however,  that  interest  is  not  given  upon  interest ;  ami 
therefore,  on  a  bill  for  an  account,  for  die  recoveiy  of  a  legacy,  or 
the  like,  where  interest  is  allowed,  it  is  computed  by  the  auditor 
fipom  the  time  the  money  became  due  up  to  the  time  of  stadng  the 
account,  with  interest  on  the  principal  sum  only  fit>m  that  time 
until  paid.  By  which,  mode  of  computation  and  decree  compound 
interest  is  excluded;  and  this  appears  to  be  the  rule  in  Virgi- 
nia, (f)  It  has  long  been  the  estaUished  eourse  of  this  court,  ac- 
cording to  the  rule  laid  down  by  the  Court  of  Appeals,  in  taking 
an  account  of  rents  and  profits  to  charge  the  party  with  mtoeat 
thereon  from  the  respective  times  they  were  received,  {j) 

In  this  case,  one  of  the  accounts  of  the  rents  and  profits  has 
been  stated  with  annual  rests,  at  the  instances  of  the  plaintifi: 
and  the  statement  has  not  been  objected  to.    It  is  more  fiivourabk 

(A)  a  Fonb.  428*— (<)  Hammond  «.  Hammond,  pott.;  Shepptvd  v.  Starke,  S 
Mud.  41.— (/)  DftYif  v.  Walsh,  S  H.  8c  J.  S44 
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to  tke  defendant  John  Diffenderffer  than  to  charge  him  with  in- 
tsresty  according  to  the  rule  of  the  court,  from  the  time  each  sum 
was  received;  and  therefore,  the  computation  of  interest  bom  the 
rests  wiB  in  this  case  be  approved. 

Bat  it  is  objected,  that  interest  should  not  be  chained  on  the  in- 
terest computed  as  a  portion  of  the  balances  at  each  of  those  rests. 

From  all  that  has  been  said  upon  this  subject,  I  take  it,  that 
interest  upon  interest,  or  compound  interest  may  be  charged  in 
three  lands  of  cases;  Jinty  where  with  the  knowledge  and  permis- 
sion or  the  debtor  his  whole  debt,  principal  and  interest,  has  been 
paid  by  a  third  person  or  his  surety ;  because,  as  to  such  third  per- 
son or  surety  the  interest  is  the  same  as  the  principal  sum  lent.  (A;) 
Seeondj  where  a  trustee  or  holder  of  money  has  been  directed,  or 
undertakes  to  invest  the  sum  placed  in  his  hands  in  a  way  to  make 
it  productive,  and  fails  or  refuses  to  do  so,  he  shall  be  charged  with 
compound  interest  As  where  a  trustee  was  ordered  to  invest  a 
certain  sum  of  money,  then  in  his  hands,  in  bank-stock ;  and  that 
he  should,  in  like  manner,  invest  the  dividends  arising  from  such 
investment ;  on  his  failing  and  refusing  to  do  so  he  may  be  charged 
with  interest  upon  the  sums  so  directed  to  be  invested,  and  interest 
upon  that  interest  until  the  whole  sum  shall  be  invested  or  brought 
into  court  (/)  And  iMrdj  where  a  trustee  has  received  rents  and 
profits  which  he  should  have  applied  so  as  to  be  productive,  or 
towards  the  maintenance  of  devisees ;  but  failing  or  refusing  to 
do  so,  retains  imd  uses  the  money  as  his  own,  in  a  manner  to 
derive  profit  from  it;  there  also  he  shall  be  charged  with  the 
whole  profits  he  has  made  from  the  use  of  it ;  or  on  his  failing 
clearly  to  shew  what  those  profits  were,  it  will  be  presumed,  that 
the  annual  amount  of  interest  had  yielded  him  interest ;  and  he 
must^Jb^'^'^arged  with  interest  thereon  accordingly;  considering 
each  year's  interest  as  an  addition  to  the  capital  sum  lent  or 
wilhhdd.  (m) 

The  equity  of  the  last  rule  is  founded  upon  the  fact  of  the  benefi- 
cial api^ication  of  the  money  to  the  trustee's  own  use  in  violation 
of  his  tiust,  and  to  the  prejudice  of  the  cestui  que  trust;  and  there- 
fore, it  qrast  appear,  that  the  nature  of  the  trust  required  the  trustee 
to  make  the  funds  which  came  to  his  hands  productive  as  soon,  and 
to  as  large  an  amount  «s  pr^ticable  in  the  mode  prescribed,  or  in 
- J^^ — 

{k)  2  Fonb.  48S.— ({)  Sammas  v.  Rickman,  2  Yes.  jun.  87;  Binggold  v.  Ringgold, 
1 H.  fli  6. 12;  Latimer  v.  Hanson,  1  Bland,  61.— (m)  Co.  Litt.  172,  a. 
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some  other  reasonable  way,  at  his  discretion ;  or  that  be  was  re- 
quired to  apply  them  to  the  maintenance  or  education  of  the  ce$bd 
qwe  trust;  and  it  must  also  appear,  that  he  not  only  failed  to  do  so, 
but  applied  the  money  to  his  own  use,  or  put  it  to  hazard  in  a  man- 
ner in  whidi  he  had,  or  might  have  derived  a  profit  from  it.  That 
the  trustee  was  required  to  invest,  or  make  a  beneficial  application 
of  the  money  may  be  shewn  by  the  terms  in  which  the  trust  was 
created.  But,  whether  he  has  applied  it  to  his  own  use  or  not, 
must  be  shewn  by  proof.  Whether  the  pecuniaiy  ability  of  the 
trustee  was  such  as  to  enable  him  to  pay  at  any  time,  when  called 
on,  is  a  matter  of  no  consequence,  as  regards  the  question  of  inter 
rest.  The  making  of  a  deposite  of  the  money  at  a  bank  as  his  own; 
or  making  purchases  with  it ;  or  using  it  in  the  course  of  his  trade, 
has  been  deemed  sufficient  evidence  of  his  deriving  such  a  profit 
from  it  as  to  authorize  the  court  to  charge  him  with  interest  upon 
each  annual  amount  of  interest,  (n) 

In  the  cade  under  consideration,  it  very  satisfactorily  appears  to 
have  been  the  duty  of  the  defendant  John  Diffenderffer  to  have  ap- 
plied the  rents  and  profits,  received  by  him,  for  the  benefit  of  all  the 
devisees  of  the  late  Charles  Rogers;  and  that,  instead  of  doing  so, 
he  deposited  them,  as  received,  in  bank  as  his  own,  drew  them 
out,  made  purchases,  and  used  them  for  his  own  use  and  benefit 
eicclusively.  What  advantages  he  derived  from  diose  rents  and 
profits,  thus  mingled  with  his  own  money,  firom  the  time  of  their 
being  deposited  in  bank,  has  not  been  shewn ;  but  such  a  manage- 
ment must  have  been  veiy  beneficial  to  himself,  and  greatly  in- 
jurious  to  the  devisees.  Such  a  course  of  conduct  by  any  one, 
standing  as  this  defendant  John  Diffenderffer  did,  bound  to  make 
the  funds  received  by  him  productive,  or  constantly  useful  to  those 
entitled  to  them,  cannot  be  tolerated  by  this  court.  I  am  therefore, 
of  opinion,  that  he  has  been  correctly  charged  with  interest  on  the 
whole  amount  including  principal  and  interest  found  to  be  b  his 
hands  at  each  rest. 

The  next  inquiry  is  as  to  the  allowances  which  should  be  made 
to  the  defendant  John  Diffenderffer.  In  England,  trustees  are 
never  allpwed  anything  as  a  compensation  for  their  trouble ;  (o) 
here  it  is  otherwise ;  executors,  and  all  persons,  standing  in  die 

(n)  Newton  v.  Bennet,  1  Bro.  C .  C.  869 ;  Rocke  v.  Hart,  11  Ves.  6S ;  Raphael  w. 
Boehm,  11  Ves.  92,  S.  C.  18,  Ves.  406  &  691 ;  Tebbe  v,  Gavpenter,  1  Mad.  fiep.  ISO ; 
Attorney-General  o.  Solly,  2  Gond.  Gban.  Rep.  62S ;  Riagig^  v.  Ringgold,  1 H. 
&  G.  12.— (0)  Sykes  v.  Hastingi,  11  Ves.  863. 
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situation  of  trustees,  charged  with  the  care  and  management  of  an 
estate,  are  allowed  a  compensation  for  their  trouble,  in  the  form  of 
a  commission,  of  so  much  per  cent  upon  the  amount  collected  and 
disbursed  by  them.  In  many  cases,  the  commission  is  limited  by 
positive  law ;  (p)  but  in  all  cases  its  allowance,  within  the  pre- 
scribed limits,  seems  to  be  considered  as  an  exercise  of  a  discretion- 
aiy  power  which  rests  so  exclusively  with  the  court  of  original 
jurisdiction,  that  it  cannot  be  revised  or  controlled  in  any  way 
whatever.  (9) 

The  Court  of  Chancery  is  peculiaily  and  absolutely  civil  in  its 
institution,  and  in  all  its  modes  of  procedure.     It  is  confined  to 
cases  of  distributive  and  commutative  justice  alone,  and  has  no 
jurisdiction  whatever  over  torts  or  crimes.     It  dispenses  no  favours, 
nor  does  it  administer  vindictive  ju]9tice  in  any  form,  (r)      The 
principle  upon  which  it  awards  simple  or  compound  interest  to  a 
party  whose  money  has  been  unjustly  withheld,  or  misapplied,  is 
that  of  commutative  justice,  considering  (be  interest  as  a  full  compen- 
sation for  the  injustice  done,  and  as  the  proper,  or  only  remuneration 
which  the  court  can  award  in  such  cases ;  {s)  and,  consequently, 
to  lessen  or  altogether  to  withhold  from  a  trustee  any  allowance  to 
which  he  may  be  justiy  entitled,  4ipon  the  same  ground  on  which 
he  had  been  charged  with  simple  or  compound ,  interest  would  be, 
in  eSedj  to  impose  upon  him  a  fine  or  forfeiture  upon  the  principles 
of  vindictive  justice  ;  and  to  punish  him  for  an  offence  which  the 
court  itself  had  declared  would  be  sufficiently  expiated  by  the  pay- 
ment of  simple  or  compound  interest.     The  duties  performed  by  a 
trustee,  may  have  been  so  light,  or  may  have  been  performed  in  so 
negligent  or  unskilful  a  manner  as,  on  that  ground,  to  entitle  him  to 
small,  or  periiaps  to  no  commissions  at  all ;  but  to  whatever  (Com- 
missions he  may  be  entitied,  they  certainly  should  not  be  lessened, 
or  altogether  withheld,  upon  the  ground  of  his  having  done,  or 
onutted  to  do  anything  for  which  the  payment  of  simple  or  com- 
pound interest  had  been  awarded  as  a  compensation;  because 
every  single  transaction  must  be  considered  by  itself,  (t)    Recol- 
lecting, however,  that  a  trustee  cannot  be  allowed  to  retain  or 

(p)  17D6,  ch.  101,  sub  ch.  10,  t.  2.— (9)  NicboHs  0.  Hod^,  I  Peten,  SS2.— 
(r)  1  Fonb.  2 ;  Peake  v.  Highfield,  1  Rubs.  600 ;  Nash  v.  Nash,  4  Ecdesi.  Rep. 
S57;  Singery  0.  Attoraey-Grenenl,  2  H.  &  J.  497;  FornshiU  v.  Murray,  1  Bland, 
484. — (<)  1  Fonb.  3 ;  2  Fonb.  423. — (0  Sanunes  v.  Ricknutn,  2  Yes.  jun.  87;  Adye 
9.  FeoiMeteaa,  3  Swan.  87,  note. 


206  WINDER  V.  DIFFENDERFFER. 

receive  anything,  as  a  compensation,  until  he  has  paid  all  he  owes 
to  the  plaintiffs,  or  cestui  que  trust 

It  is  clear  that  this  trustee,  John  Diffinderffery  is  entitled  to  some 
commission,  and  as  his  claim  to  such  compensation  cannot  be 
affected  by  a  reference  to  those  circumstances,  upon  which  he  has 
been  charged  with  compound  interest,  it  follows,  that  the  amount 
of  his  commissions  can  only  be  determined  by  a  consideration  of 
all  other  circumstances  connected  with  the  discharge  of  his  duty  as 
trustee.     It  appears  from  the  proceedings,  that  he  has  had,  in  all 
respects,  as  complicated  and  troublesome  an  estate  to  deal  with, 
as  ever  was  committed  id  the  management  of  a  trustee  of  any 
denomination.     His  receipts  have  been  very  numerous,  many  of 
them  small ;  and  the  collections  and  disbursements,  it  is  evident, 
must  have  been  attended  with  much  trouble  ;  and,  therefore,  upon 
every  principle  of  analogy,  apart  from  considering  him  as  the  suc- 
cessor of  the  trustee  Vincent^  to  whom  ten  per  cent,  had  been 
allowed,  I  am  of  opinion,  that  ten  per  cent,  commission  is  a  reason- 
able compensation,  and  shall  therefore  ratify  the  statement  of  the 
auditor,  which  makes  that  allowance. 

Whereupon,  it  is  Decreed,  that  the  statement  D,  making  a  part 
of  the  auditor's  report,  filed  on  the  10th  of  November,  1828,  be 
and  the  same  is  hereby  ratified  and  confirmed  ;  and  all  other  state- 
ments at  the  same  lime  reported  by  the  auditor,  together  with  his 
report  of  the  26th  of  March  last,  be  and  the  same  are  hereby 
rejected ;  and  all  the  exceptions  of  the  parties  at  variance  with  the 
statement  D,  are  hereby  overruled. 

And  it  is  further  Decreed^  that  the  defendant  John  Dyffflsnderffer, 
pay  unto  the  plaintiffs  William  S.  Winder  and  Jlramintaj  his  wife, 
or  bring  into  this  court  to  be  paid  to  them,  the  sum  of  $]  3,060  58, 
with  legal  interest  thereon,  from  the  8th  day  of  November,  1828, 
until  paid  or  brought  into  court. 

And  it  is  further  Decreed,  that  the  defendant  John  Diffenderfftr, 
pay  unto  the  defendant  Amelia  Diffenderffer,  or  bring  into  this 
court  to  be  paid  to  her,  the  sum  of  $8,707  05,  with  legal  interest 
thereon,  from  the  8th  day  of  November,  1828,  until  paid  or 
brought  in. 

And  it  is  further  Decreed,  that  the  defendant  John  Diffenderffefj 
pay  unto  the  defendant  Michael  Diffenderffer,  or  bring  into  this 
court  to  be  paid  to  him,  the  sum  of  $8,707  05,  with  legal  inte- 
rest thereon,  from  the  8th  day  of  November,  1828,  until  paid  or 
brought  in. 
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And  it  is  further  Decreedy  that  the  defendant  John  Diffenderffery 
pay  unto  the  defendant  Charles  R.  Diffenderffery  or  bring  into  this 
court  to  be  paid  to  him,  the  sum  of  $8,707  05,  with  legal  inte- 
rest thereon,  from  the  8th  day  of  November,  1828,  until  paid  or 
brought  in. 

And  it  is  further  Decreedy  that  the  defendant  John  Diffenderffery 
pay  unto  the  plaintiffs,  and  to  each  one  of  the  other  parties,  their 
costs  in  this  suit  arising  under  the  said  decree  to  account  to  be 
taxed  by  the  Register. 

See  the  report  of  this  case  as  disposed  of  by  the  Court  of  Ap- 
peals, 3  G.  &  J.  311. 
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Wbcfe  an  tstate  has  been  devised  to  be  sold  to  pay  debts,  the  trustee  who  has  ac- 
cepted the  trust,  may  be  ordered  to  proceed  accordiogly,  and  to  sell,  as  directed 
by  the  will,  real  estate  Ijing  out  of  this  state. — ^Trustees,  on  failing  to  give  bond 
as  required,  may  be  removed,  and  another  trustee  appointed. 

On  pefitioo  and  affidavit  a  writ  de  kuuUieo  inqvirendo  may  be  issued.—It  should  be 
directed  to  the  county  in  which  the  person  alleged  to  be  insaoe  resides ;  but  if  he 
be  not  within  the  state,  it  should  be  directed  to  the  county  in  which  he  last  re- 
sided; and  in  some  cases,  his  appearance  before  the  inquest  may  be  dispensed 


In  a  creditor's  suit  the  case  may  be  submitted,  to  obtain  a  decree  for  a  sale,  without 
having  been  regularly  set  down  for  hearing. — Formerly  the  estate  of  a  lunatic 
might  be  saved  as  far  as  practicable ;  and  as  regarded  infant  heirs  and  devisees, 
the  parol  might  demur ;  but  now,  on  the  answer  of  a  lunatic  by  his  committee,  or 
an  inftnt  by  his  guardian  ad  UUm,  in  a  creditor's  suit,  a  sale  of  the  realty  may  be 
at  once  decreed  to  pay  debts. — AU  devises  to  the  prejudice  of  creditors  are  de- 
clared to  be  void;  but  if  not  materially  so,  the  creditors  can'  only  take  the  estate 
devised  for  their  satis&ction. 

In  England,  private  acts  of  parliament  have  only  been  passed  in  cases  where  the 
parties  could  be  reUeved  in  no  other  way. — Such  acts  are  considered  only  as  con- 
veyances, binding  on  those  alone  who  are  parties ;  and  if  tainted  with  fraud,  may 
be  set  aside. — ^Although  the  ftcts  set  forth  in  a  bill  of  attainder  cannot  be  ques- 
tioned, yet  the  truth  of  a  fiict  stated  in  a  private  act  of  parliament  cannot  be  as- 
sumed to  the  prejudice  of  any  private  right. — Here,  as  well  as  in  England,  apart 
irora  any  constitutional  objection,  a  statute,  because  of  its  being  inexpUcable, 
contradictory,  or  altogether  absurd,  may  be  declared  void. — ^Here,  as  the  sove- 
reignty belongs  to  the  people  only,  our  government  is  limited,  as  well  by  its  na- 
ture as  by  special  constitutional  restrictions. — The  general  assembly  can  pass 
no  law  impairing  the  obligation  of  contracts,  or  injuriously  aifecting  the  right  of 
private  property ;  or  exercise  any  authority  whatever  beyond  its  own  sphere  as  a 
legislature. — ^Private  acts  of  assembly  operate  here  Uke  conveyances,  binding  only 
cu  the  parties,  and  are  valid  only  in  so  far  as  they  do  not  conflict  with  the  con- 
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itittttioD.*-A  marriagB  between  then  Imng  puties,  tttfaough  held  to  be  a 
tract,  may  be  annulled. — An  act  giving  authority  to  mortgage  the  real  estate  oft 
deceased  person  for  the  payment  of  his  debts,  may  bind  his  heirs  and  deyiseei 
who  applied  for  it,  but  it  cannot  affect  the  rights  of  his  creditors. 
Although  bond  and  simple  contract  creditors,  as' such,  have  no  lien  on  the  real  estiit 
of  their  debtor,  yet  no  alienation  of  the  heir  or  devisee  to  their  prejudice,  after  t 
creditor's  suit  has-been  commenced,  can  be  sustained . — Several  suits,  the  objecti 
of  which  are  to  have  the  same  estate  applied  in  satisfaction  of  the  same  set  of  cre- 
ditors, may  be  consolidated. 

This  bill  was  filed  on  the  22d  of  January,  1824,  by  Edwari 
Campbelly  Randolph  Campbell^  James  Cunninghaniy  and  Calherini 
his  wife,  against  John  McHenry.  It  states,  that  WUliam  Camp- 
belly  the  father  of  these  plaintiils,  Edward^  Randolph^  and  Caihermt^ 
being  seized,  and  possessed  of  a  large  real  and  personal  estate,  on 
the  8th  of  September,  1,821,  made  his  will,  by  which  he  gave  the 
whole  of  his  property  to  the  plaintiff,  Edwardy  and  the  defendant,  in 
trust,  as  follows  : 

^All  my  lands  in  Bdtimore  county  to  be  sold  for  the  pajrment  of 
my  debts ;  and  if  the  proceeds  thereof,  together  with  the  debta  due 
me  should  not  be  sufficient  to  discharge  die  same,  then  my  square 
in  Fredericktown,  my  Tontiiie  shares,  and  my  ten  Potomac  shares 
to  be  sold  for  that  purpose,  or  so  much  thereof  as  may  be  necessa- 
ry :  and  if  there  should  still  be  a  deficiency,  then  as  much  of  my 
property  in  the  city  of  Washington  as  may  be  necessary  to  supply 
that  deficiency.  My  debts  being  paid,  then  the  residue  of  my  pro- 
perty to  be  held  for  the  use  of  my  children,  mz.  Catherine  Cun- 
ninghamy  Charles  Campbelly  Randolph  Campbelly  and  Edward 
Campbelly  in  the  manner  and  proportions  following.'  The  testator 
then  goes  on  to  specify  the  portions  which  each  one  was  to  have; 
and  declares,  that  it  shall  be  held  in  trust  for  the  use  of  each  one 
during  his  or  her  life,  and  afterwards  to  be  equally  divided  among 
his  or  her  children.  And  then  the  testator  appoints  the  plaintiff 
Edwardy  and  the  defendant,  to  be  his  executors. 

The  bill  further  states,  that  WUliam  Campbell  soon  after  having 
thus  made  his  will  died,  leaving  the  four  children  therein  named, 
one  of  whom,  Charlesy  was  then  and  still  continued  to  be  non  com- 
pos mentis ;  that  the  executors  qualified  as  such,  and  undertook  to 
act  as  trustees  according  to  the  trusts  reposed  in  them  by  the  will ; 
that  the  testator,  at  the  time  of  his  death,  was  largely  indebted  to 
sundry  persons,  which  debts  yet  remain  unpaid ;  that  the  plaintiff 
Edwardy  as  trustee,  sold  one  part  of  the  lands  in  Baltimore  county 
to  Warner  Warfieldy  and  another  part  of  the  same  tract  to  James 
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Hoody  and  had  received  a  payment,  in  part,  from  Warfidiy  to  whom 
he  had  delivered  possession ;  but  that  WarJUld  had  refused  to  pay 
any  more,  and  Hood  had  refused  to  pay  any  thing,  although  they 
nierebotfa  of  them  able  and  wUling  to  comply  with  the  tenns  of  their 
bargain,  until  they  could  obtain  a  good  title  by  a  joint  conveyance 
from  the  trustees,  the  plaintiff  JSdtoord  and  the  defendant ;  that  some 
of  the  creditors  of  the  testator  had  sued  and  obtained  judgments 
against  his  executors,  and  others  were  pressing  for  payment ;  and 
that  the  testator's  personal  estate  was  wholly  insufficient  to  pay  his 
debts.  Whereupon  the  plaintiffs  prayed  that  the  sales  made  by  the 
trustee  Edward^  might  be  affirmed,  and  that  the  defendant  might 
be  ordered  to  join  in  making  sales,  without  delay,  to  satisfy  the 
claims  against  the  estate,  so  as  to  relieve  so  much  of  it  as  had  been 
devised  to  their  use  from  that  incumbrance. 

The  defendant  put  in  his  ainswer,  in  which  he  admitted  that  he 
had  been  appointed  a  trustee  as  stated,  and  that  the  plaintiff  Ed" 
Vfordy  had  contracted  for  the  scde  of  the  lands  in  Baltimore  county 
as  set  forth ;  but  that  the  defendant  had  heard,  that  he  had  not  ap- 
plied so  much  of  the  purchase  money  as  he  had  received  from  War' 
field  to  the  satisfaction  of  his  testator^s  debts ;  and  that  the  pro- 
posed sale  to  Hoody  was  for  less  than  what  the  defendant  conceived 
to  be  a  friir  price,  and  was  also  of  such  a  part  of  the  land  as  would 
make  the 'residue  very  unsaleable;  and,  therefore,  this  defendant 
had  withhdd  his  assent  to  the  proposed  sales. 

lA  October^  1825. — ^Bland,  Chancellor. — ^This  case  standing 
ready  for  hearing,  and  having  been  submitted,  the  proceedings  were 
lead  and  considered. 

Whereupon  it  is  Decreed^  that  for  the  payment  of  the  debts,  and 
the  execution  of  the  trusts  as  specified  in  the  last  will  and  testament 
of  the  said  late  WUUam  Oampbelly  the  said  John  McHenry  and  Ed- 
wmd  GtmpbeUy  the  trustees  named  and  appointed  by  the  said  testa«* 
tor,  forthwith  proceed  to  make  sale  of  the  property  and  estate  of  the 
testator,  according  to  the  directions  of  his  last  will  and  testament, 
in  such  manner,  and  upon  such  terms  as  they  may  deem  most 
advantageous  to  all  parties  concerned  therein.  And  if  the  sale  of 
all  the  lands  of  the  testator  lying  in  Baltimore  county  should  not 
produce  a  sufficient  amount,  together  with  the  debts  due  to  him,  to 
satisfy  all  the  debts  due  by  the  testator,  that  then  the  trustees,  for 
that  purpose,  forthwith  proceed  to  make  sale  of  the  square  in 
Fredeiicktown,  the  Tontine  shares,  and  the  ten  Potomac  shares,  as 
specified  in  the  testament  of  the  deceased,  or  so  much  thereof  as 
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may  be  necessary ;  and  if  there  should  still  be  a  deficiency,  that 
then  as  much  of  the  testator's  property  lying  in  the  ci^  of  Wash- 
ington be  sold  as  may  be  necessary  to  supply  the  deficiency.  And 
the  money  arising  from  the  sales  shall  be  applied  by  the  trustees  to 
the  payment  of  the  debts  due  by  the  testator,  and  according  to  the 
uses  and  trusts  specified  in  his  last  will  and  testament.  And  the 
sales  of  the  testator's  estate,  which  were  made  unto  Warner  War- 
field  and  unto  JatMs  Hoody  as  S6t  forth  in  the  proceedings,  are 
hereby  approved,  and  each  of  the  said  contracts  is  hereby  directed 
to  be  executed  and  completed  upon  the  terms  expressed  in  the 
proceedings.  And  it  is  further  Orderedy  that  Edward  Caaqbdly 
one  of  the  said  trustees,  shall,  as  soon  as  conveniently  may  be, 
return  to  this  court  a  full  and  particular  account  oif  his  proceedings 
relative  to  the  sales  stated  to  have  been  made  by  him,  and  of  the 
amount  of  the  purchase  money  received  by  him,  and  whether  he 
has  the  same  now  in  hand ;  and  if  not,  how  and  in  what  manner 
he  has  disposed  of  or  distributed  the  same  in  execution  of  the 
trusts  reposed  in  him,  with  an  affidavit  of  the  truth  thereof. 


The  plaintiffs  (hnnifkgham  and  wife,  by  their  petition,  founded 
on  the  act  of  assembly  in  regard  to  such  matters,  (a)  represented, 
that  the  estate  of  the  late  WiUiam  Campbelly  which  by  the  decree 
of  the  7th  of  October,  had  been  ordered  to  be  sold  by  these  testa- 
mentary trustees,  was  very  large  and  valuable;  and  that  it  was 
neciessary  for  the  safety  of  those  interested,  that  the  trustees  should 
give  bond  with  surety  for  the  faithful  performance  of  the  trust; 
whereupon  they  prayed,  that  the  trustees  might  be  ordered  to  give 
bond,  &c. 

3d  July y  1826. — Bland,  Chancellor. — Ordered^  that  the  trustees 
Edward  Ckm/pbdl  and  John  McHenryy  on  or  bdbre  the  twenty-first 
day  of  August  next,  execute  and  file  with  the  register,  their  bond 
to  the  state  in  the  penalty  of  $100,000,  with  surety  or  sureties 
to  be  approved  by  the  Chancellor,  for  the  due  execution  of  the 
trust  reposed  in  them,  or  shew  good  cause  to  the  contrary;  provided, 
that  a  copy  of  this  order,  together  with  a  copy  of  the  foregoing 
petition  be  served  on  them,  on  or  before  the  twenty-fourth  instant 

A  copy  having  been  served  as  required,  and  no  cause  having 
been  shewn,  the  matter  was  again  submitted  to  the  court 

(a)  1786>  ch.  72, 8. 10. 
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30ih  Stptemb&r^  1826. — Bland^  CSumceUor. — It  appearing  that 
the  order  of  the  third  of  July  last  hid  been  served,  and  no  cause 
having  been  sheivn  or  security  given  as  required, — and  it  thus 
appearing  to  be  necessary  for  the  safety  of  those  interested  in  the 
execution  of  the  trusts  mentioned  in  the  last  will  and  testament  of 
the  late  IKOiam  Campbdl^  that  the  trustees  should  give  bond  with 
surety  ibr  the  due  execution  of  the  same, — It  is  therefore  Ordered^ 
that  the  trustees,  John  McHenry  and  Eduxird  Campbell^  be  and  they 
are  hereby  removed  and  displaced  so  soon  as  the  trustee  hereinafter 
named,  shall  have  given  bond  as  required;  And  it  is  further 
Orderedy  that  John  L  Donaldson  be  and  he  is  hereby  appointed 
trustee  under  the  last  will  and  testament  of  the  late  WiUiam  Camp^ 
UUj  in  the  place  of  John  McHenry  and  Edward  Campbell;  but, 
before  the  said  Donaldson  shall  act  as  such,  he  shall  give  bond 
with  surety  to  be  approved  by  the  Chancellor  for  the  due  execution 
of  the  said  trust  in  the  penalty  of  $100,000,  which  bond  shall  be 
made  payable  to  the  state,  and  filed  by  the  register  and  recorded  as 
required,  by  the  act  in  such  case  made  and  provided,  (b) 

After  the  trustee,  appointed  by  this  order,  had  given  bond  as 
required,  he  brought  the  case  again  before  the  court,  for  the  pur- 
pose of  obtaining  an  account  and  possession  of  the  estate  which 
had  been  thus  conmiitted  to  his  administration. 

lOth  October y  1826. — Bland,  Chancellor.— Orderedy  that  John 
McHenry  and  Edward  CampbeU^  the  trustees  who  have  been  dis- 
placed by  the  order  of  the  30th  of  September  last,  be  and  they  are 
hereby  directed,  on  or  before  the  1st  day  of  Januaiy  next,  to  make 
a  report  to  this  court  of  all  and  singular  the  money  or  property 
which,  by  virtue  of  the  trust  reposed  in  them,  by  the  last  will  and 
testament  of  the  late  WiUiam  Campbell^  may  be  now  in  their  hands 
or  possession,  or  have  been  in  their  hands  or  possession,  or  either 
ot  them ;  or  which  has  been  disposed  of  by  them  or  either  of  them ; 
with  a  M  and  particular  account  of  all  sales,  receipts  and  disburse- 
ments, made  in  their  joint  or  respective  capacities  of  trustees. 
And  it  is  further  Ordered^  that  they  and  each  of  them,  be  and  are 
hereby  directed. and  required  forthwith  to  pay  and  deliver  over 
auto  the  said  trustee  John  L  Donaldson^  all  money  and  property 
which  they  or  either  of  them  may  have  in  their  or  either  of  their 
bands  or  possession,  by  virtue  of  the  said  trust.  Provided,  that  a 
—  -  -  ^_^_^^^^^_^^^^^^  _    . . 

(6)  1786,  cb.  73,  s.  10.  , 
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copy  of  this  order  be  served  on  the  said  John  McHenrpj  and  on  the 
said  Edward  Campbell^  on  or  before  the  1st  day  of  November  next. 


For  the  purpose  of  enabling  the  court  to  make  a  just  and  equit- 
able distribution  of  the  assets  of  the  testator,  among  his  creditmt, 
on  motion  of  the  trustee,  the  case  was  submitted  to  obtaia  an  order 
for  giving  them  notice  to  bring  in  their  claims,  the  vouchers  of 
some  of  whose  claims  had  been  filed  on  the  22d  of  Januaiy,  1884, 
with  the  original  bill. 

24ih  January y  1827. — Bland,  Chancellor. — Ordered^  that  the 
creditors  of  WUliafn  CampbeUj  late  of  Frederick  county,  deceased, 
file  the  vouchers  of  their  claims  in  the  chancery  office,  within  four 
months  from  this  date ;  and  that  a  copy  of  this  order  be  inserted  once 
in  each  of  three  successive  weeks  in  one  of  the  Annapolis,  Balti- 
more, and  Fredericktown  newspapers,  before  the  10th  day  of 
March  next.  . 

This  order  was  publidied  as  directed ;  and  JoAn  BaUzell^  on  the 
16th  of  Febuary,  1827;  E.  H.  Rockwelly  on  the  6th  of  March, 
1827 ;  and  George  Bowles^  on  the  12th  of  May,  1827,  filed  the 
vouchers  of  their  claims  as  creditors  of  the  testator. 

The  trustee,  Donaldson^  by  his  several  reports,  stated,  that  he 
had  received  from  the  Washington  Tontine  company,  $1,566  27, 
being  the  amount  of  a  dividend  of  $20  75  per  share,  on  seventy- 
five  shares  of  that  stock,  held  by  the  testator ;  upon  which  he  was 
allowed  a  commission  of  $78  74.  And  he  further  reported,  that 
he  had  sold  two  of  the  lots  in  the  city  of  Washington,  for  the  sqid 
of  $686  37,  which  sales  were  finally  ratified,  on  the  i4th  of  Sq>- 
tember,  1827.  And  he  further  reported,  that  he  had  received  of 
Benjamin  Dorsei/y  $422 15,  being  the  balance  of  the  purchase  mcocj 
of  the  land  sold  to  him ;  for  which  he  had  executed  to  him  a  deed: 
from  Warner  Warfieldy  $800,  on  account  of  his  purchase :  fitMn 
Joseph  Forrestj  $102 :  and  from  Col.  Beaty^  $198  20,  on  account 
of  rent  of  property  in  the  city  of  Washington ;  amounting  in  all  to 
$1,522  35 ;  upon  which  he  was  allowed  a  commission  of  $74  SO. 
And  he  further  reported,  that  he  had  received  of  Warner  WarfSM^ 
for  the  lands  sold  to  him,  the  sum  of  $2,600 ;  upon  which  he  was 
allowed  a  commission  of  $100. 

The  auditor  reported  on  the  4th  of  August,  1827,  that  he  had, 
at  the  instance  of  the  trustee,  made  a  statement  of  the  claims 
of  creditors  against  the  estate  of  the  deceased,  amounting  to 
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$50,860  65 ;  but,  as  it  appeared,  that  some  payments  had  been 
made  by  thq  former  trustees,  no  distribution  could  be. made  until 
the  eyidence  of  those  payments  should  be  produced. 

The  pbintifiEs,  Edward  Campbell  and  Cunningham  and  wife,  by 
th^r  petition,  filed  on  the  11th  of  December,  1827,  stated,  that  on 
the  petition  of  the  devisees  and  heirs  of  the  late  William  Camp- 
kfl,  the  (xeneral  Assembly  had,  on  the  1st  of  March,  1826,  passed 
a  private  act  authorizing  the  Chancellor,  on  the  application  of  any 
person  interested,  and  on  being  satisfied  that  it  would  be  benefi- 
cial to  the  creditors  and  others  interested  in  the  estate,  to  appoint 
a  trustee  with  power  to  mortgage  the  real  estate  of  which  the  late 
IRSiiifii  CampbeU  died  seized,  or  any  part  of  it,  for  such  sums,  and 
on  such  terms  as  he  might  deem  most  advantageous  to  all  con- 
cerned ;  and  that  the  trustee  so  appointed,  should  give  bond  with 
surety  for  the  faithful  performance  of  his  duty,  (c)  And  these 
petitioners  further  state,  that  the  plaintiff  Randolph  Campbell^  was 
then  dead  intestate,  and  without  issue ;  that  Oiarles  CamjAeU  still 
continued  to  be  of  unsound  mind,  and  was  then  in  the  hospital  in 
Philadelphia,  without  hope  of  recovery ;  and  the  petitioner  Cathc" 

(e)  An  act  to  authorize  the  appointment  of  a  trustee  or  tnisteei,  with  powers  to 
moctgafe  certain  real  estate,  for  the  porpoaea  therein  mentioned. 

WkirmM,  it  18  represented  to  this  Greneral  Assembly  that  William  Campbell,  lata 
of  Frederick  eoanty,  deceased,  was,  atthe  time  of  his  death,  seized  and  possessed  of 
eonaideraUe  real  and  personal  estate,  and  was  indebted  to  a  very  large  amount ;  that 
the  estate  which  he  left  is  greatly  more  than  sufficient  to  pay  his  debts.  If  a  sale  of 
said  property  could  be  effected  on  reasonable  tenns ;  but  at  this  time,  it  cannot  be 
sold  without  a  cmisiderable  sacrifice.  And,  whereas,  the  devisees  and  heirs  at  law 
of  the  said  William  Campbell  have  petitioned  this  General  Assembly  for  a  law  to 
authorize  them,  or  some  person  for  them,  to  raise  a  sufficient  sum  of  money  to  pay 
the  debts  doe  by  the  said  William  Campbell,  by  mortgaging  the  real  estate  of  which 
the  aaid  Campbell  died  seized.    Therefore, 

B€  U  tnaeUd  by  the  General  jiuembly  ofMah/landf  That  the  Chancellor  of  Maiy- 
tatndtupon  the  application  of  any  person  or  persons  interested  in  the  said  estate,  and 
«pQii  being  aatiafied  that  it  will  be  beneficial  to  the  creditors  and  other  persons  inte- 
lested  IB  tiie  said  estate,  be,  and  he  is  hereby  authorized  to  appoint  a  trustee  or 
trustees,  with  power  and  authority  to  mortgage  the  rtoal  estate  of  which  William 
CampbeU,  late  oif  Frederick  coun^,  died  aeized,  or  any  part  thereof,  to  such  person 
or  penoos,  sad  for  such  sum  or  sums,  and  on  such  terms  and  conditions  as  he,  she, 
or  they  us^  deem  most  advantageous  to  all  the  penons  interested  as  aforesaid  in  the 
estata  of  tiie  said  William  Campbell.  Provided,  That  the  trustee  or  trustees,  so 
sppointed,  before  he,  she,  or  they  proceed  to  the  execution  of  the  trust,  shall  execute 
a  bond  to  the  state  of  Maryland,  with  such  security  as  the  Chancellor  shall  require, 
coaditMoed  for  the  performance  of  said  tmst,  and  for  the  fidthfhl  application  of  the 
sua  or  sums  of  money  which  may  be  received  firom  the  mortgage  of  said  estate,  to 
the  payment  of  the  debts  due  by  the  said  William  Campbell  previous  to  his  decea8e.r— 
1826,  di.  115. 
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tine  J  as  the  devisee,  who,  by  the  will  of  her  father,  was  to  take  on 
his  behalf  and  after  him,  considered  this  petition  filed  as  well  on 
his  behalf  as  her  own ;  that  these  petitioners  had,  in  pursuance  of 
the  intention  of  the  testator,  been  put  into  possession  of  the  real 
and  personal  estate  devised  in  trust  for  their  use;  and  that  the 
creditors  were  so  pressing,  that  the  petitioners  were  apprehensire 
that  the  estate  in  their  hands  might  be  taken  from  them ;  and  tist 
they  might  thus  be  left  without  the  means  of  support  Upon 
which  they  prayed,  that  a  trustee  might  be  appointed  as  authorized 
by  the  act  of  Assembly,  &c. 

With  this  petition  the  trustee  Donaldson  filed  his  affidavit,  in 
which  he  states,  that  he  had  advertised  two  public  sales  of  At 
estate ;  and  had  only  been  able  to  effect  a  sale  of  the  two  lots  in 
Washington  as  before  reported  by  him ;  that  he  believed  no  sales 
could  now  be  effected,  except  at  ruinous  sacrifices ;  and  that  Ij 
the  statement  of  the  auditor  there  were  debts  due  to  the  amount  of 
$50,860  65,  which,  he  understood,  might  have  been  reduced  $8,000 
or  $10,000  by  payments  which  had  been  made. 

12th  December^  1827.— Bland,  Chancellor.— ^Decreedy  that  John 
/.<  Donaldson  be  and  he  is  hereby  appointed  trustee  with  full  power 
and  authority  to  mortgage  the  real  estate  of  which  the  said  IRifiam 
Campbell  died  seized,  or  jany  part  thereof  to  such  person  or  persoDS 
and  for  such  sum  or  sums,  and  on  such  terms  and  conditions  as  he 
may  deem  most  advantageous  to  all  persons  interested  in  the  estate; 
provided,  that  the  said  trustee  before  he  proceeds  to  the  execution 
of  his  trust,  shall  give  bond  with  surety  in  the  penalty  of  Mtj  thou- 
sand dollars,  &c. 

James  Canningham  and  Catherine  his  wife,  two  of  the  plaintifi 
in  this  case,  by  their  petition  to  the  Chancellor,  set  forth,  that 
Charles  Campbell^  of  Frederick  county,  had  been  for  some  years, 
and  then  was  in  a  state  of  great  mental  wealoiess  and  unsoundnefls 
o£  mind ;  rendering  him  incapable  of  managing  himself  or  his  pro- 
perty ;  that  he  never  had  been  married ;  and  that  the  petitioner 
Catherine  his  sister,  and  Edward  Casiq^beU  his  brother,  were  bis 
next  of  kin.  Upon  which  it  was  prayed  that  a  writ  de  lunaiko 
inquirendo  might  be  issued.  With  this  petition  there  was  filed  an 
affidavit,  made  on  the  I5th  of  December,  1827,  before  the  mayor, 
and  certified  under  the  seal  of  the  city  of  Philadelphia,  by  the  at- 
tending physician  of  tfie  Hospital  of  Philadelphia  stating,  that 
Charles  Campbell  had  been  for  several  years,  and  then  was  in  that 
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hospital  in  a  state  of  insanity,  and  incompetent  to  the  management 
of  his  affiiirs. 

26C4  December  J  1827. — Bland,  Chancelhr. — Of  the  sufficiency 
of  the  evidence  of  insanity,  on  this  application,  there  can  be  no 
doubt ;  and  there  seems  to  be  as  little  room  to  doubt  the  iden- 
tity of  the  person,  particularly  vrhen  this  petition  and  affidavit  are 
taken  in  connexion  with  the  proceedings  which  have  been  had  in 
relation  to  the  estate  of  the  late  William  Campbell.  There  is  then 
sufficient  ground  upon  which  to  award  the  writ  as  prajed. 

With  regard  to  the  county  to  which  it  must  be  directed ;  it  is, 
in  general,  proper,  and  may,  in  some  cases,  be  indispensably  neces- 
sary, that  the  person  aUeged  to  be  of  unsound  mind  should  be 
brought  before  the  jury  who  are  convened  by  the  sheriff  to  ascer- 
tain hk  intellectual  condition.  And  for  that  reason  the  writ  is 
almost  always  directed  to  the  sheriff  of  the  county  in  which  the 
person  said  to  be  insane  resides,  or  may  at  the  time  be  placed. 
But  if  he  is  out  of  the  state  at  the  time,  or  it  is  impracticable,  or, 
as  in  this  instance,  it  would  be  attended  with  great  inconvenience 
and  injury  to  the  afflicted  person,  to  have  him  brought  before  tiie 
jury,  his  actual  presence  may  be  dispensed  with,  and  the  writ  may 
be  directed  to  the  sheriff  of  the  county  in  which  he  last  actually 
resided,  or  in  which  the  principal  part  of  his  estate  lies,  (d) 

Therefore,  in  this  case,  let  the  writ  de  lunaHco  inquirendo  issue 
as  prayed,  directed  to  the  sheriff  of  Frederick  county. 


The  writ  was  issued  accordingly,  and  an  inquisition  was  taken  in 
the  usual  manner,  and  returned  on  the  8th  of  January,  1828,  by 
nhich  the  jury  found,  that  Charles  Campbell  was  a  lunatic  on  the 
l&A  of  December,  1827,  and  was  then  in  the  hospital  at  Philadel- 
phia; and  did  not  enjoy  lucid  intervals,  so  that  he  was  not  suffi- 
cient for  tiie  government  of  himself  and  p)roperty ;  that  he  had  been 
in  the  same  state  of  lunacy  from  the  19th  of  March,  1819 ;  and 
Aat  Eimard  Campbell  and  Catherine  the  wife  of  James  Cunning' 
ham  were  his  brother  and  sister,  and  nearest  of  kin,  &c. 

IttA  Jmmanfj  1828. — >Blahd,  Chancellor. — Orderedy  that  the 
said  return  be  and  the  same  is  hereby  ratified  and  confirmed.  And 
it  is  Auther  Ordered^  that  the  care,  custody  and  charge  of  the  per- 
son, and  ai  the  estate  of  the  said  Charles  Campbell  be  and  the 
same  \a  hereby  committed  to  James  Ckmninghamy  of  Frederick 

id)  Ex  parte,  Southcot,  2  Yes.  402. 
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county :  Provided,  that  before  he  acts  ad  such  coi^mittee  he  shall 
file  with  the  register  a  bond  to  the  state,  executed  by  himself 
and  a  surety  or  sureties  to  be  approved  by  the  Chancellor,  in  Ae 
penalty  of  two  thousand  dollars  conditioned  for  the  fedthiiil  pe^ 
fonnance  of  the  trust  reposed  in  him  by  this  or  any  future  opder  in 
the  premises ;  and  to  account  for  and  deUver  up  the  estate  and 
property  of  the  said  Charles  CampbeU  when  lawfully  requiredL 

The  committee  appointed  by  this  order  accepted  the  trust 
and.  soon  after  gave  bond  accordingly,  which  was  filed  and 
approved,  (e) 

The  trustee  Donaldson  reported,  that  he  had  sold  a  square  in  the 
city  of  Washington  for  the  sum  of  $3,000,  one-fourth  of  the  pur* 
chase  money  to  be  paid  in  cai^h,  and  the  residue  in  one,  two  and 
three  years ;  which  sale  was  finally  ratified  on  the  4th  of  Septem- 
ber, 1828.  And  he  further  reported,  that  he.  had  contracted  to 
mortgage  a  part  of  the  estate  of  the  testator,  upon  the  terms  speci- 
fied in  the  deed  then  exhibited,  which  he  submitted  for  the  oon- 
firmation  of  the  Chancellor. 

15th  June^  1830.^-Bland,  Chancellor. — Ordered^  that  the  pro- 
posed terms  as  specified  in  ihe  deed  exhibited  by  the  trustee  be 
approved,  and  that  he  execute  a  mortgage  accordingly. 


On  the  14th  of  February,  1829,  Richard  Harwood  of  JTumuUy 
and  Henry  H,  Harwood^  administrators  of  Benjamin  Harwood  de- 
ceased, for  themselves  and  in  behalf  of  the  other  creditors  of  the 
late  William  Campbelly  filed  their  bill  in  this  court  against  Ed»ari 
CampbeUj  John  McHenry^  James  Qmningham  and  Catherine  his 
wife,  William  C  Cunningham^  James  Cunningham  junr.^  RAee* 
ca  Cunningham^  Charles  E.  Cunningham^  George  Cunmngkanty 
Charles  Campbell  and  John  L  Donaldson. 

This  bill  after  setting  forth,  in  substance,  all  the  circumstances 
as  herein  before  detailed,  states,  that  the  late  William  Camp- 
beU was,  at  the  time  of  his  death,  indebted  to  the  amount  stated  to 
the  intestate  of  the  plaintiffs,  which  debt  yet  remains  unsatisfied; 
that  the  trustees  and  executors,  these  defendants  Edward  Campbell 
and  John  McHenry^  made  sale  of  large  portions  of  the  estate  of 


(c)  This  proceeding  is  not  introduced  here,  because  of  its  properly  fbnDing  lay 
pert  of  this  case ;  but  because  it  has  been  referred  to  as  an  exhibit  and  because  it  is 
intimately  connected  with  this  case  \  and  may  be  useful  in  other  respecti. 
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iheir  testator ;  the  proceeds  of  which  they  have  not  applied  in  satis- 
faction of  his  debts ;  that  the  trustee,  the  defendant  DanaUsany  had 
not  yet  accounted  for  the  sums  received  by  him ;  and  that  the  per- 
sonal estate  together  with  so  much  of  the  real  estate  as  had  been 
derised  to  be  sold  was  wholly  insufficient  to  pay  the  debts  of  the 
testator.  Whereupon  it  was  prayed,  that  the  executors,  and  the 
scTeral  trustees  might  be  ordered  to  account  for  the  property  and  the 
several  sums  of  money  disposed  of  and  received  by  them;  and  that 
80  much  of  the  real  estate  of  the  testator  as  had  been  devised  to 
these  defendants,  his  children  and  grand-chQdren,  as  would  be 
sufficient  /or  the  payment  of  his  debts  might  be  sold  for  that  pur- 
pose, &c. 

The  defendant  CSuarles  OunpheU^  by  his  committee,  James 
Ounmnghamj  answered  and  admitted  the  matters  as  set  forth,  so 
fiir  as  ftey  were  within  his  own  knowledge ;  but  he  insisted,  that 
aU  the  lands  devised  to  be  sold  should  be  first  disposed  of 
before  any  other  portions  of  the  real  estate  should  be  ordered  to  be 
sold;  and  also,  that  no  part  of  that  which  had  been  devised  to  him 
the  lunatic,  and  which  constituted  his  only  means  of  support 
should  be  sold,  until  a  foil  account  had  been  taken  of  the  fiinds 
which  had  passed  into  the  hands  of  the  trustees. 

The  in&nt  defendants,  children  of  the  defendant  Cdtherim^  an- 
swered by  their  guardian  ad  litenif  and  admitted  the  circumstances 
as  set  forth  in  the  bill ;  but  they  insisted,  that  the  lands  devised  to 
be  sold,  should  be  first  applied  in  satisfoction  of  the  debts ;  and 
diey  also  insisted,  that  the  act  authorizing  the  Chancellor  to  appoint 
a  trustee  to  mortgage  the  estate  of  the  testatbr,  and  the  proceedings 
under  it,  having  passed  with  the  full  knowledge  of  the  plaintiCfe, 
and  without  any  opposition  from  them  or  any  other  of  the  testator's 
creditors,  this  court  had  no  power  to  set  aside  and  disregard  that 
law,  and  the  decree  under  it ;  and  to  order  a  sale  of  the  estate  as  if 
no  such  proceedings  had  been  had. 

The  trustee,  DonaUsony  put  in  his  answer,  in  which  he  admitted 
all  the  matters  set  forth  so  far  as  he  was  concerned.  The  other 
defendants  having  been  summoned,  and  haying  foiled  to  answer,  an 
interlocutory  decree  was  passed  against  them,  under  the  act  of 
Assembly ;  {/)  and  a  commission  to  take  evidence  was  issued  and 
returned  in  the  usual  manner. 

(/)  1820,  ch.  161, 8. 1. 
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The  solicitors  of  the  parties,  on  the  26th  of  July,  1829,  filed  an 
agreement  in  the  following  words :  ^It  is  agreed,  that  this  cause 
shall  remain  in  its  present  state  until  September  term ;  and  unka 
some  other  agreement  shall  be  entered  into  before  that  time,  tbat 
such  decree  shall  then  be  entered  as  may  appear  agreeable  to  the 
course  of  the  court,  upon  the  case  made  by  the  bill  and  answer  nov 
filed,'  No  other  agreement  having  been  entered  into,  the  case  wm 
submitted,  with  a  consent  by  the  solicitors  of  the  parties,  except 
the  defendant  McHenry^  that  a  decree,  as  proposed,  should  be 
passed. 

Z\st  October^  1829. — ^Blanp,  Chancellor, — The  agreement  under 
which  this  case  has  been  submitted,  is  conclusive  upon  all  the  adult 
parties  to  the  suit,  except  the  defendant  John  McHenry^  who  is 
not  a  party  to  it ;  but  he,  being  in  default  for  not  answering,  may  on 
the  proceedings  and  proofs,  be  considered  as  having  waived  aO 
objections  to  the  plaintiff's. obtaining  the  relief  asked  by  the  bill. 

In  regard  to  the  lunatic  and  the  infant  defendants,  it  is  clear, 
that  their  interests  cannot  be  bound  by  any  special  agreement; 
and,  therefore,  although  a  committee  or  guardian  ad  litems  of  a 
lunatic  or  infant  may,  in  a  regular  course  of  proceeding,  in  some 
cases,  consent  to  a  decree ;  (g)  yet  as  to  them,  in  this  instance,  the 
court  must  found  its  decree  upon  other  and  better  ground  than  that 
of  a  peculiar  agreement  by  which  adult  and  sane  persons  alone  are 
competent  to  bind  themselves. 

According  to  the  general  course  of  the  court,  aU  cases  must  be 
regularly  set  down  for  hearing  before  either  party  is  allowed  to  caO 
for  a  decree.  But  in  creditors'  suits  the  course  is  somewhat  dif- 
ferent. In  such  cases,  to  prevent  delay,  and  as  so  much  is  to  be 
done  after  the  funds  have  been  brought  into  court,  and  eveiy  thing 
may  be  so  easily  set  right,  by  further  directions,  it  has  long  been 
the  established  practice  here,  as  well  as  in  England,  in  all  such 
cases,  where  the  whole,  or  a  part  of  the  plaintiff's  claim,  as  desig- 
nated in  the  bill,  has  been  distinctly  established  or  admitted,  as 
specified ;  and  it  is  shewn  or  confessed,  that  the  personal  estate  has 
been  exhausted,  or  is  insufficient,  at  once  to  pass  a  decree,  direct- 
ing the  real  estate  to  be  sold,  without  waiting  for  the  case  to  be 
fully  prepared  for  a  final  close,  or  to  be  regularly  set  down  for  hea^ 
ing.  {h)    And  this  being  a  creditor's  suit,  a  decree  for  a  sale  may. 


(g)  Hammond  v.  Hammond,  post. 

(A)  Holme  V.  Stanley,  8  Yes.  I.— Lloyd  v.  Johnea,  9  Yes.  65.^Birch  v.  Glorer, 
4  Mad.  876. 
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iherefoTe,  be  passed  before  the  ease  has  been  regolaily  set  down 
for  bearing,  jmnrided  there  be  no  other  impediment  to  the  passing 
of  SBch  a  decree. 


Chakbxblazji  v.  Bbowv.— This  wn  a  creditor'a  bill,  filed  on  the  24Ui  of  Jane* 
1794^  to  have  the  lands  oT  Rob^  Brown*  a  deceased  debtor,  sold  to  pay  his  debts, 
on  the  groiiDd  that  his  peiaonal  estate  was  insnificient  for  that  povpoae.  The  heirs» 
who  were  aJI  inftnts,  answeifd  by  their  guardian  ad  tUewi^  that  their  said  &thtt  was 
indebted  to  a  mnch  greater  amount  than  the  yalne  of  bis  personal  estate,  and  which 
debts  could  only  be  satisfied  by  the  aid  of  the  real  estate,  which  they  had  no  objec- 
tion to  being  ^plied  under  the  authority  of  this  court,  to  whose  care  and  protection, 
as  in&ttts,  they  begged  leave  to  submit  themselves.  William  Richmond,  the  admi- 
nistrator, by  his  answer,  admitted  that  Robert  Brown,  late  of  Queen  Anne  county, 
died  largdy  indebted  to  the  complainants,  on  judgments  obtained  in  the  lifetime  of 
the  said  Bobeit  Brown,  as  in  their  said  bill  was  alleged,  &c. ;  and  that  this  deiendant 
has  not  assets  sufficient  to  pay  the  debts  of  the  said  John  Lloyd,  as  stated  in  the  said 
btU. 

VUkJ^prU,  1797.^HA]f80H,  Ctoice/lor.— The  Chancellor  has  perused  these  pa- 
pers on  submission,  and  finds  the  case  not  ready.  There  is  no  claim  established  to 
his  satisfaction ;  and  if  there  were,  there  is  no  pfoof  of  the  insufficiency  of  the  per- 
sonslestite. 


On  the  31st  of  July,  1797,  a  settlement  of  an  account  by  the  administrator  of  the 
deceased  with  the  Orphans  Court,  shewing  a  deficiency  of  the  personal  estate  to  pay 
the  debts  was  filed,  and  the  case  was  again  submitted. 

nth  .Aigwi,  1797.— Hanson,  ChanceUor.—This  case  standing  ready  ka  deciiion 
on  the  bill,  answer,  and  exhibits ;  and  the  justice  of  the  claim  of  one  of  the  com- 
ptainants,  and  the  insufficiency  of  the  personal  estate  of  the  deceased  to  dischaige  it, 
being  fully  established  to  the  satisfaction  of  the  Chancellor,  it  is  Decresd,  that  the 
land  be  sold,  &c. 

A  sale  having  been  made  and  ratified,  and  a  report  having  been  made  by  the  au- 
ditor, the  case  was  thereupon  brought  t>efore  the  court. 

IStt  Jime,  1808. — Hanson,  ChanceUor. — Ordered,  that  the  auditor's  report  be  ap- 
psoved  and  ratified ;  that  is  to  say,  that  that  statement  which  does  not  allow  Hanbuiy 
aad  Lloyd  interest  during  the  war,  is  approved  and  ratified.  In  no  case  bas  the 
Chancellor  allowed  interest  to  a  British  creditor  during  the  war.  In  no  instance,  as 
he  understands,  has  the  General  Court  allowed  interest  during  the  war.  The  said 
Hanbuiy  and  Lloyd,  it  seems,  have  lecovered  judgments  against  the  said  Brown,  to 
Im  released  on  payment  of  principal,  with  interest  to  the  time  of  payment  generally. 
The  ChanceUor  conceives  the  fair  meaning  of  Uiis  to  be,  such  interest  as  is  legal, 
jost,  and  usual.  Besides,  not  the  pltdntiflb  and  Brown  only  were  interested  on  the 
occasloii ;  fbb  other  creditors  were  interested.  In  short,  the  Chancellor  is  decidedly 
of  opinioo,  that  interest  during  the  war  ought  to  be  suspended.  However,  he  is 
willing  to  receive  any  remarks  in  writing,  or  even  hear  an  argument,  between  those 
conceined,  at  the  next  term. 

•Alter  some  time  the  case  was  again  brought  before  the  court,  in  relation  to  this 
natler,  and  the  solicitors  of  the  parties  heard. 

IJihJhiguttj  1808.— Hanson,  CSUmcf Oor.— The  complainant  Jonas  Chapman,  as 
adfflinistiator  of  a  British  subject,  obtained  judgment  in  the  General  Court  against 
Robert  Brown^  late  of  Queen  Anne's  county,  ^m  a  bond  axecuted  by  the  said  Brown 
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Although  the  property  of  a  lunatic  cannot,  either  by  a  court  of 
common  law  or  equity,  be  removed  beyond  the  reach  of  his  credi- 


to  the  89id  British  subject  before  the  war.  No  defence  was  made,  but  judgment 
entered  up  in  the  usual  way,  to  be  released  upon  payment,  say  of  £400,  with  inte- 
rest from  the  date  of  the  bond  and  costs.  Since  Brown's  death,  some  of  his  cre- 
ditors have  obtained  a  decree,  in  this  court,  for  the  sale  of  his  lands  for  the  payment 
of  his  debts.  The  land  hath  actually  been  sold  by  William  Richmond,  trustee. 
And  now  the  said  Jonafi  Chapman,  not  only  claims  a  preference  on  account  of  his 
judgment,  but  insists  that  there  shall  be  no  suspension  of  interest  for  the  time  duriji^ 
which  the  war  between  the  United  States  ^d  Great  Britain  wan  carried  oo.  On 
the  part  of  the  other  creditors  it  is  insisted,  that  interest  is  due  on  the  said  judgment 

only  irom  the  date  of  the  bond  to  the  commencement  of  the  war,  vizJ  to  the 

^ay  of 177S  tO  the  end  of  the  war,  viz.  from  the  —day  of  September,  178S. 

In  various  cases  of  claims  exhibited  in  this  court  by  British  creditors  against  dti- 
ssens  of  this  state,  the  Chancellor  has  directed  a  suspension  of  interest  during  tiit 
said  war;  and  indeed  the  parties  have  never  claimed  it.  This  Is  the  only  case  in 
which  the  point  has  been  made ;  and  as  it  is  a  question  of  law,  which  probably  may 
come  before  the  General  Court  in  some  other  case,  be  takes  the  liberty  of  requesting 
the  honourable  the  judges  of  the  said  court  to  fiivour  him  with  their  opinion  en  the 
subject. 

On  the  7th  of  October,  1803,  the  Chancellor  again,  by  an  oider,  asked  the  epiaioD 
of  the  judges  of  the  General  Court ;  but  nothing  further  appears  to  have  been  done 
in  the  matter.  By  the  act  of  180€;,  ch.  66,  s.  2,  the  Chancellor  may  require  the 
opinion  of  the  chief  judge  of  the  third  judicial  district  on  any  queption  of  lav,lcc. 

BoucHSR  V,  Bbapfohd. — ^This  bill  was  filed  on  the  I8th  of  February,  1189,  by 
John  T.  Boucher  and  others  against  Eleanor  Bradford  and  others,  the  adtaunisbatriz 
and  the  infant  heirs  of  Henry  Bradford,  deceased.  It  states,  that  the  deceased  was 
indebted  to  the  plaintii&  as  therein  specified ;  that  his  personal  estate  was  insufident 
to  pay  his  debts ;  and  that  he  left  real  estate  which  could  not  be  made  answenUe 
for  the  satisfaction  of  the  said  claims  during  the  minority  of  the  said  infants,  but  by 
the  aid  of  this  court,  he.  Prayer  that  the  realty  might  be  sold,  &c.  The  defendaali 
answered,  after  which  the  case  was  brought  before  the  court. 

20ih  JufUf  179S.— Hansqn,  ChanceUar. -^Decreed,  that  the  real  estate  of  the  said 
Henry  Bradford,  deceased,  which  hath  descended  from  him,  or  by  him  been  deriied 
to  the  defendants,  his  heirs,  be  sold  for  the  payment  of  his  just  debts ;  it  appearing  fa> 
the  Chancellor,  that  his  personal  estate  is  insufficient  for  that  purpose;  and  several 
of  the  claims  of  the  plaintiffs  being  established  to  the  Chancellor's  satisfaction,  &e. 
Ice,  the  purchaser  giving  bond  with  good  security  to  the  trustee  as  such,  &c.  kc. 


KiLTV  0.  Brown.— This  was  a  creditor*s  bill,  filed  on  the  7th  of  January,  1807— 
William  Kilty,  the  then  Chancellor,  being  the  only  plaintiff  and  originally  saiDg 
creditor,  the  bill  was,  according  to  the  act  of  1805,  ch.  65»  s.  19,  addressed  to  the 
chief  judge  of  the  third  judicial  district.  The  bill  stated  that  John  Brown,  deceased, 
was  indebted  to  the  plaintiff  on  several  claims,  one  of  which  was  'on  a  note  executed 
by  the  said  John  Brown,  with  Rinaldo  Johnson  as  his  security,  to  NathuDiel  Wash- 
ingion,  for  the  sum  of  sixty-seven  pounds,  ctnreht  money,  bearing  date  the  fifteesth 
day  of  December,  seventeen  hundred  and  ninety-eight ;  which  note  was  assignfld  by 
the  said  Nathaniel  Washington  to  this  plaintiff;'  and  that  the  penonal  estate  of  the 
deceased  was  iosuilcient  to  pay  his  dsbts^whereupon  it  ^as  prayed  that  ttM  iwl 
e«t«to  might  be  sold,  fcc« 
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tors;  or  be  prevented  from  being  taken  and  applied  in  satis&ction 
of  his  debts;  yet  in  moat  cases,  where  a  creditor  of  a  lunatic 

One  of  (he  hein,  a  defendant,  answered  and  said,  that  he  admitted  the  note,  buit 
belieTed  *tfa«t  the  said  Johnson  was  not  solely  the  secnrity ;  bat  that  both  him  and 
the  frtfaer  of  this  defendant  were  both  jointly  indebted  in  the  sum  for  which  the 
said  note  was  given.' 

After  which  the  plaintifi*  by  his  petition,  without  oath,  prayed  fliat  he  might  be 
pcnaitted  to  proceed  against  the  defendant  Who  had  appeared  as  the  heir  at  common 
law  of  the  deceased,  and  by  an  order  pf  publication  against  bis  other  heirs,  under  the 
actof  1797,  ch.  114. 

IStk  Jwuy  1807.^^.  T.  Chase,  Chief  Judge.— The  object  of  the  bill  in  this  case 
is  to  compel  the  defendants,  &c.  be.  It  is  stated  by  the  plaintiff,  being  the  Chan- 
cellor of  ttie  State  and  interested  in  the  soit,  to  the  chief  judge  of  the  third  judicial 
ftishrict,  &at  John  H.  Brown,  one  of  the  defendants,  who  is  the  eldest  son  of  John 
Brown,  deceased,  therein  mentioned,  and  would  have  been  his  sole  heir  if  the  act 
to  direct  descents  had  not  taken  phice,  has  appeared  to  the  said  bill  and  his  appear- 
anee  baring  been  entered  on  the  docket— it  is  thereupon  Ordered^  that  the  plaintiff 
caase  a  copy  of  this  order  to  be  inserted  at  least  three  weeks  successively  in  the 
Maryland  Gazette  before  the  twentieth  day  of  July  next,  to  the  end  that  each  of  the 
heirs  of  the  said  John  Brown,  who  are  defendants,  may  have  notice  of  the  said  bill, 
and  of  its  substance  and  object,  and  maybe  warned  to  appear  in  the  Chancery  Court 
oa  or  befcre  the  thirtieth  day  of  November  next,  in  person  or  by  solicitor,  to  shew 
canse,  if  any  they  have,  wherefore  a  decree  should  not  pass  as  prayed* 

On  the  10th  of  February,  1809,  the  plaintiff  William  £ilty,  the  then  Chancellor, 

in  his  notes  addressed  to  tiie  chief  judge,  says :  'The  papers  in  this  case  are  sent  to 

the  chief  judge  of  the  third  judicial  district,  on  the  supposition  that  they  are  ready 

for  a  decree.    It  was  the  practice  of  the  late  Chancellor,  on  bills  for  the  sale  of 

real  estates,  to  decree,  without  having  tiie  case  set  down  for  hearing,  whenever  a 

saffieient  gnmnd  appeared  in  the  proceedings.    In  this'  suit,  a  petition  was  filed  in 

June,  1807,  under  the  act  of  1797,  ch.  114 ;  and  an  order  thereon,  which  is  certified 

fo  have  been  duly  published.    The  object  of  this  bill  is,  that  the  suit  may  be  carried 

on  between  the  cotnplainant  and  the  defendant  who  appeared,  and  that  tiiere  should 

be  the  same  decree  as  if  the  heirs  had  appeared,  and  against  them  the  bill  may  be 

either  taken  pro  €onft»9o,  or  a  commission  may  be  directed.     According  to  the 

practice,  as  above  mentioned,  the  ofllce-copies  of  judgments  have  been  considered 

snftdeatjif  not  conteeted  by  the  answer ;  and  the  whole  of  the  claims  exhibited 

hate  not  been  required  to  be  proved  as  stated  before  a'decree ;  but  they  have  been  laid 

before  the  auditor  with  fiirther  proof,  together  with  any  other  claims.    This  much 

is  intended  to  apply  to  that  part  of  the  answer  which  states,  that  R.  Johnson  was 

not  asMre  surety,  tmt  was  equally  indebted  with  John  Brown.    But  tiiere  is  snfli- 

cient  evidence  of  the  other  claim  and  of  the  personal  estate  being  deficient. 

tMkFdnmy,  1809.— J.  T.  Chasb,  Odef  Judge,— The  bill  in  this  case,  which 
aeeovdingto  the  act  of  1806,  ch.  66,  s.  19,  was  addressed  to  the  chief  judge  of  the 
thini  jadieiel  district,  being  ready  for  decision,  and  tlie  claims  of  the  smog 
creditor,  and  the  insnfliciency  of  the  personal  estate  being  sufficiently  established; 
and  the  publication  having  been  duly  made,  alter  the  appearance  of  John  H.  Brown, 
who  woald  have  been  the  sole  heir  of  John  Brown,  deceased,  if  the  act  to  direct 
descents  had  not  taken  place,  against  the  other  heirs, — 

It  is  thereupon  Decreed^  that  the  bill  as  to  the  said  other  heuns  be  taken  pro 
€mifem ;  and  that  the  real  estate  of  ifohn  Brown,  deceased,  not  heretofore  sold,  or 
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applies  to  a  court  of  equity  for  relief,  the  estate  of  the  lunatic  wSi 
be  preserved  for  his  support  if  practicable,  so  as  to  prevent  tbe 
burthen  of  maintaining  him  from  being  thro\vn  upon  the  public,  and 
the  rents  and  profits  only  applied  in  satisfaction  of  his  debts,  so  as 
to  leave  to  the  unfortunate  person  a  maintenance  out  of  his  own 
estate,  at  least  during  his  lunacy,  postponing  the  debts  as  an 
incumbrance, upon  his  estate  to  be  satisfied  after  his  death  or  re- 
covery, (i)     In  England,  though  land  is  not  generaUy  liable  for 
debt,  yet  where  on  application  by  the  creditor  of  a  lunatic,  it  is 
shewn  to  be  necessary  to  make  sale  of  some  of  his  property  for  tbe 
payment  of  his  debts ;  and  it  appears,  that  his  maintenance  woold 
be  better  provided  for,  and  his  advantage  promoted,  by  disposing 
of  a  real  estate  inconvenient,  ill  conditioned,  &c.;  that  it  would  be 
for  his  benefit  so  to  pay  his  debts,  and  keep  together  his  personal 
estate,  the  court  has  no  difficulty  in  ordering  a  sale  of  sucb 
realty,  (j)    But  here  lands  being  in  all  cases  liable  for  the  payment 
of  debts,  without  denying  to  the  Chancellor  here,  as  in  England, 
the  power  to  consider  the  advantage  of  the  lunatic,  as  far  as  practi- 
cable, it  is  made  the  duty  of  the  court,  on  application,,  to  order  tbe 
lunatic's  real  or  personal  estate,  to  be  sold  for  the  payment  of  bis 
debts.  (A;) 

In  the  case  of  in£uicy,  however,  it  was  a  general  rule  of  tbe 
common  law,  affirmed  and  enlarged  by  legislative  enactment,  that 
yrhere  the  right  to  the  real  estate  of  ap  infant  was  attempted  to  be 
questioned  or  charged,  that  the  parol  should  demur,  or,  in  other 


80  much  thereof  as  may  be  necessary  to  pay  such  claiins  of  the  crediton  of  tbe  said 
John  Brown  which  still  remain  unpaid,  be  sold:  that  T.  T.  be  and  he  is  hoAj 
appointed  trustee  to  make  the  said  sale,  &c.  tu. 


Under  this  decree,  a  sale  was  made,  reported  and  ratified;  after  which  the  aodilBr 
on  the  18th  of  July,  1809,  among  other  things  reported,  that  accounts  No.  1  audi; 
exhibited  by  the  complainant  in  this  cause,  were  not  proved ;  and  that  No.  S  was  a 
joint  note  of  John  Brown  and  Rinaldo  Johnson ;  and  if  proved  without  ahewiogi 
that  Rinaldo  Johnson  was  surety  only,  the  claimant  would  not  be  entiUed  to  moie 
than  a  moiety  of  the  debt 

After  which,  on  the  24th  of  July,  1810,  Nathaniel  Washington,  the  assignor,  Dsds 
oaUi,  that  the  consideration  of  the  note  was  for  articles  purchased  by  Brown,— that 
no  part  of  the  money  was  due  from  Johnson ;  but  that  he  was  considered  u  tbe 
surety  of  Brown;— upon  which,  on  the  22d  of  December,  1814,  the  whole  amooot 
was  ordered  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  deceased's  estate. 

(i)  Ex  jMric,  Dikes,  8  Yes.  79;  Shelibid  on  JLnnacy,  857.— (i)  PhiUps,  Expartif 
19  Yes.  128;  1800,  ch.  67;  1828,  ch.  26.— (ilc)  1786,  ch.  72,  s.  6;  1829,  ch.  212  > 
1888,  ch.  160 ;  In  the  matter  of  Brand,  6  Cond.  Chan.  Rep.  642. 
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wofds,  that  the  judicial  proceedings  should  be  stayed  until  be 
attamed  his  full  age.  (l) 

But  it  must  be  recollected,  that  this  is  a  (^editor's  suit,  as  to 
'which  it  is  expressly  declared,  that  where  any  person  dies  without 
leaving  personal  estate  sufficient  to  discharge  his  debts,  and  shall 
leave  to  descend,  or  shall  devise  real  estate  to  a  minor  or  lunatic, 
the  Chancellor  shall  have  full  power  upon  application  of  any  credi- 
tor of  the  deceased,  and  after  summoning  and  hearing  the  infant  or 
lunatic,  by  guardian  or  committee ;  and  the  claim  of  the  creditor 
has  been  fidly  estabUshed,  to  order  the  real  estate  of  the  deceased 
to  be  sold  for  the  payment  of  his  debts,  (m) 

In  &is  instance,  the  claim  of  these  plaintiffii,  as  designated,  has 
been  admitted,  and  the  insufficiency  of  the  personal  assets  for 
the  payment  of  that  claim  has  also  been  distinctly  admitted ;  and, 
therefoie,  upon  tiiiese  admissions,  which  the  committee  of  the  luna- 
tic, and  the  guardian  ad  lUem^  of  the  infant  were  competent  to 
make ;  smce  die  answer  of  a  lunatic  by  his  committee  may  be  read 
against  him,  as  an  answer  of  one  of  fuU  age  and  sound  mind,  (n) 
And  the  answer  of  an  infant  by  his  guardian  ad  liUmy  at  least  in 
cases  of  this  Idnd,  may  be  read  against  him  also,  as  if  made  by 
him  when  of  full  age ;  (o)  there  can  be  no  doubt  as  to  the  power 
and  duty  of  the  Chancellor  immediately  to  decree  a  sale  of  the  real 
estate  for  the  payment  of  the  debts  of  the  deceased,  without  regard 
to  any  postponement  or  delay  to  which  a  lunatic  or  in&nt  was  for^ 
meiiy  entifled,  or  with  which  they  might  otherwise  have  been 
indulged. 

All  real  estate  in  Maryland  has  been  made  subject  to  be  taken 
and  sold  for  the  satisfaction  of  the  debts  of  its  owner ;  yet  that  has 
not  in  any  manner  affected  the  debtor's  right  to  alien,  or  devise  it 
ftoiM  jEde,  in  any  way  he  may  think  proper.  It  has,  however,  been 
declared  by  statute,  that  all  devises  in  fraud  of  creditors,  shall  be 
deemed  void ;  (p)  that  is,  where  the  debtor  devises  his  real  estate 
to  any  one,  without  leaving  a  sufficiency  in  the  hands  of  his  heir, 
or  executor,  to  pay  his  debts.  Yet,  if  a  testator  devises  real 
estate  tor  the  payment  of  his  debts,  in  2^  way  that  may  be  sufficient 
^d  effietual  for  that  purpose,  it  will  not  be  affected  by  this  statute. 


(0  1721,  ch.  14»  s.  2 ;  1729,  eh.  24,  s.  16 ;  Taylor  v.  PhUips,  2  Yes.  28 ;  PUsket 
f.  Beeby,  4  £ast  4S6.— (»)  1780,  cb.  72,  s.  6.--(n)  LeTing  v.  Cayeily,  Free. 
(te.  229;  WUson  v,  Grace,  14  Vei.  172.— (o)  Hammoiid  v.  Hammond,  post.— 
(P)  8  W.  and  M.  c.  14. 
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But,  if  the  real  estate  set  apart  bj  the  testator  for  the  poyiittDtrf 
his  debts  be  msufficient^  or  be  given  in  such  a  manner  as  to  be  »• 
effectual,  then  it  will  be  considered  as  coming  'within  the  meuing 
of  this  statdte,  and  be  deemed  roid.  Otherwise  the  creditors  mint 
take  that  real  estate  of  the  deceased  debtor  which  he  has  devised  ioi 
their  benefit,'  and  none  other,  (q) 

Here  it  is  alleged  and  admitted,  that  the  whole  of  the  perBon%} 
together  with  the  real  estate,  devised  by  this  testator  to  be  sold  fa 
the  payment  of  his  debts,  is  wholly  inadequate  for  that  puipost 
There  being,  then,  an  admitted  deficiency  of  the  devise  for  the  pty- 
ment  of  debts,  it  falls  within  the  operation  of  the  statute,  and  mint 
be  deemed,  as  against  creditors,  absolutely  null  and  void.  The  ok 
being  &us  cleared  of  all  embarrassment  by  reason  of  that  deTifle^it 
follows  that  the  real  estate  of  this  deceased  debtor  must  be  dak 
with,  in  all  respects,  as  if  he  had  made  no  provision  whatever  iir 
the  payment  of  his  debts,  since  an  inadequate  or  inefifectual  pron- 
sion  is  as  if  none  had  been  made. 

But,  in  behalf  of  the  infants,  their  guardian  object$,  that  die  be- 
fore mentioned  private  act  of  assembly  has  prescribed  a  mode 
whereby  the  debts  of  their  ancestor  are  to  be  satisfied  fit)m  tlie  estate 
devised  to  them ;  and,  therefore,  that  these  creditors  cannot  be  pe^ 
mitted  to  obtain  satisfaction  in  any  other  manner. 

This  objection  seems  to  have  been  thrown  into  the  answer  i 
these  infants,  rather  by  way  of  an  appeal  to  the  indulgence  of  tbe 
court,  than  with  any  great  degree  of  confidence  in  its  validity  tft 
bar  to  the  relief  claimed  by  the  bill.  But  when  it  is  recolleded 
how  many  private  acts  of  this  description  the  general  assembly  bave 
passed,  and  how  often  they  have  been  tempted  or  urged,  by  gene- 
rous feelings  or  by  considerations  of  the  difficulty  andhardsl^tf<i' 
the  case,  by  such  enactments,  apparently  to  step  beyond  the  limiti 
assigned  to  them  by  the  constitution,  or  to  trench  upon  the  coofisei 
of  tbe  judiciary,  it  may  be  well  to  investigate  this  matter  someiM 
more  attentively  than  might  otherwise  be  deemed  necessary. 

This  mode  of  granting  relief  in  particular  and  anomalous  cases 
by  legislative  enactments,  is  said  to  have  prevailed  in  England  as 
fiir  back  as  the  beginning  of  the  fifteenth  century,  (r)  But  ereo 
in  the  earliest  times,  and  always  since,  when  the  matter  was  of  sock 

(q)  Hughes  v.  Dottlben,  2  Bro.  C.  C.  614. ;  S.  C.  2  Cox,  170 ;  Bootle  v.  BlnodeH 
19  Yes.  028 ;  Ashby  v.  Palmer,  I  Meriy.  296;  Pow.  Mort.  by  Coveo,  69,  M" 
(r)  Hallam  Mid.  Ages,  yol.  2,  c.  8,  pt.  S,  page  184. 
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k  natere  as  that  idief  could  obviously  be  had  in  the  ordinary  courUi 
of  justice,  pariiament  has  refused  to  interfere,  and  left  the  parties  to 
apply  to  the  regular  tribunals.  But  where  the  petitioner  could  have 
BO  relief}  without  a  special  enactment  in  that  particular  case,  or 
without  a  general  kw  comprehending  it,  then  the  individual  ap- 
plicati(»  has  been  considered,  and  such  a  private  or  public  act  has 
been  passed  as  seemed  most  proper ;  and,  in  some  instances,  a  pri- 
vate chuse  has  been  inserted  in  a  public  statute  to  suit  the  particu- 
lar case,  so  that  the  statute  has  been,  in  fiact,  both  public  and  pri- 
vate in  its  several  provisions.  It  appears,  too,  that  the  fees  for 
obUioing  relief  in  this  way,  in  England,  are  taxed  Jike  the  costs  of 
a  suit  in  the  ordinaiy  courts  of  justice,  (g) 

A  private  act  of  parliament,  although  strictly  and  literally  fol- 
lowed, as  regards  the  authority  and  jurisdiction  conferred,  (t)  is  in 
many  respects  considered  and  construed  as  a  mere  legal  convey- 
ance, in  general,  binding  only  on  those  who  are  parties  to  it ;  that 
is,  those  vho  petition  for  it,  or  are  named  in  the  act  itself,  and 
those  claiming  under  them,  (u)     It  is  never  permitted  to  affect  the 


(t)  Spelman  v.  Woodbine,  1  Cox,  40;  Wheeler  Ex  parte,  8  Yes.  and  Bea.  21 ; 
Botaei  9,  Higgms,  S  Com.  Law  Rep.  27 ;  Dwanis  on  Statutes,  628. 

Tile  enk  of  thifi  private  l^gulatioo,  it  is  said,  in  an  able  English  Reyiew,  consists 
in  fhe  imposrihility  of  giving  proper  attention  to  more  bnsiness  of  the  sort,  which  w 
ahcad^  loo  abmidant,  and  distracts  the  attention  of  legislators  from  the  larger  and 
■01*  oaiTcnil  matters  of  «tate  to  the  smaller  and  particular  afiain  of  districts ;  a 
rice,  ID  a  national  assembly,  of  which  few  can  conceive  the  magnitude,  who  are  not 
swe  of  ttit  universal  force  of  gravitation  towards  self,  and  one's  own  l^in  and 
fcOowB,  which,  in  the  most  intelligent,  will  oHen  sacrifice  to  a  class  the  good  of  the 
coBBiuuty.  What  would  not  be  given  to  bribery  in  other  forms,  is  given  in  this 
The  bad  legislator  wins  the  hearts  of  his  constituents,  by  attending  to  their  private 
ud  local  affairs ;  at  least  this  is  always  found,  in  commercial  communities,  to  be  an 
effeetaal  compensation  for  the  want  of  statesmanship.  The  justice  and  propriety  of 
ftrewing  the  expense  upon  individuals  desirous  of  obtaining  particular  advantagee 
hy  neias  of  acts  of  pariiament,  can  only  be  judged  of,  by  ascertaining  whether  a 
distioctbn  is  always  made  between  a  personal  and  a  general  object.  But  it  is  more 
than  to  be  inspected,  that  the  reference  to  the  legislature  at  all,  on  many  matters, 
'csqHb  ln»  the  deficiency  of  other  institutions ;  and  therefore,  whether  the  objects 
he  indifiduj  or  national,  there  is  a  wrong  done  by  continuing  the  system.  The 
pmhabUity  is,  that  in  one  shape  or  other,  in  the  greater  cost  of  the  object,  or  in  the 
hek  of  its  more  expensive  use,  the  nation  pays  fiist  or  last.  An  instance  is  mentioned 
of  I  case  where  a  bill  was  withdrawn,  on  account  of  the  cost  arising  fit>m  th^se 
"cs;  and  the  writer  knows  another  instance,  where  the  public  bodies  and  inhabitants 
^  ^  h>wn  were  deterred  by  the  same  reason.  From  all  of  which  it  is  to  be  inferredy 
^  there  are  other  instances  of  the  same  kind.  In  all  of  which  the  legialatore  com- 
^  «  wrong.— ITesMiisier  Beview,  Jamary,  1834,  No.  39,  page  88. 

(0  Ex  parte.  King  2,  Bro.  C.  C.  168 ;  £z  parte,  BoHon  School,  2  Bro.  C.  C.  602, 
2  Mad.  ChaD.719^(u)  The  case  of  the  Chancellor  of  Oxford^  10  Co.  67;  Heaketli 
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mterests  of  strangen,  or  to  defeat  the  rights  of  bonaJUk  pnrchaien 
for  a  valuable  consideration;  because,  as  to  strangers,  a  printe 
act  is  considered  only  in  the  light  of  a  private  conveyance ;  (to)  ai 
where  an  act  gave  the  lands  of  Priory's  alien  to  the  king,  it  wu 
held,  that  it  did  not  extinguish  an  annuity  of  a  Prior,  which  he  had 
out  of  a  rectory;  although  there  was  not  any  saving  in  the  act; 
and  so  too,  where  a  statute  makes  a  conveyance  good  against  the 
king,  or  any  certain  person,  it  is  not  allowed  to  take  away  the 
rights  of  any  others  although  there  be  not  any  saving  in  the  act(i) 
But  where  there  is  an  estate  in  remainder,  which  the  party  mqf 
bar  by  a  fine  and  common  recovery,  in  such  case,  the  claimant  of 
such  outstanding  estate  may  be  bound  by  a  private  act  of  pailia- 
ment,  although  not  named  in  it ;  because  the  legislative  enactment 
is  only  another  form  of  effecting  that  which  might  have  been  done 
by  an  ordinary  course  of  judicial  proceeding,  (y) 

In  a  case  however,  where  a  private  act  of  parliament  waa  passed 
authorizing  the  sale  of  a  real  estate,  during  the  infiuicy  of  the  heir, 
to  pay  debts,  which  directed,  that  the  niortgage  should  be  jM 
paid ;  and  it  afterwards  appeared,  that  there  were  judgmenti  bj 
which  the  estate  was  bound  prior  to  the  mortgage ;  it  was  oe▼e^ 
theless  held,  that  the  act  must  be  obeyed,  find  the  mortgage  JM 
paid.  But  it  seemed  to  be  admitted,  that,  by  virtue  of  the  general 
saving  in  the  act,  the  judgment  creditors  might  make  use  of  thor 
incumbrances  as  they  could  at  law.  This  determination  appein 
to  have  been  pronounced  with  some  hesitation  and  reluctance,  (z) 
The  parliament,  by  thus  arbitrarily  altering  the  rights  of  the  parties, 
and  ordering  the  mortgage  to  be  Jirst  paid  to  the  prejudice  of  ffior 
judgment  creditors,  exerted  a  kind  of  supreme  power,  which  it  has 
been  declared,  should  never  be  exercised  upon  any  occasion,  and 
was  too  dangerous  to  be  entrusted  even  to  that  body,  (a)  No  couit 
of  justice,  of  England,  has  ever  ventured  to  assume  such  a  power, 
in  any  form ;  for  as  it  has  been  said,  men's  deeds  and  wilb,  bj 

■  -  ■     ■  ■ 

9.  Lee,  2  Saand.  96,  a. ;  Bonlton  v.  Ball,  2  H.  Blac.  499 ;  Perchaid  v.  He7wood,8  T. 
R.  472 ;  Wallwyn  v.  Lee,  9  Ves.  26 ;  BuUoek  v.  Fladgate,  1  Yes.  &  Bee.  471;  Yin- 
hall  Bridge  Company  v.Eail  Spencer,  2  Mad.  Rep.  856;  8.  C.  4  Cond.  Chan.  Rep.0; 
Edwards  v.  The  Grand  Junction  Railway  Company,  10  Cond.  Chan.  Rep.  8B; 
Moore  v.  Usher,  10  Cond.  Chan.  Rep.  107;  2  Blac.  Com.  344;  6  Cruise  Dig. 
tit.  88.— <t0)  Pomfret  v,  Windsor,  2  Ves.  4S0.^(x)  Sir  Francis  Barringtoo's  cue, 
8  Co.  271 ;  PiOTOst  of  Eton  v.  Bishop  of  Winton,  8  Wils.  496 ;  Townley  v,  Oibws, 
2  T.  R.  706;  Riddell  9.  White,  Anstr.  281;  Dwairis'  Statutes,  686 ;  6  Cniiit 
Dig.  tit.  88.^(y)  Westby  v.  Kienian,  Amb.  697.— <r)  Waid  v.  Cecil,  2  Yen,  711.^ 
(•)  Kames*  Pri.  Eg.  b.  1,  p.  1,  s.  4. 
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wbicbthej  dispose  of  their  estates,  are  laws  which  they  are  allowed 
to  make,  and  which  are  not  to  be  altered  even  by  the  king  in  his 
courts  of  law  or  conscience.  (6) 

It  has  been  held  in  England,  that  a  private  act  of  parliament 
which  had  been  obtained  by  fraudulent  suggestions,  or  by  a  sup-* 
pression  of  the  truth,  might,  on  that  ground  alone,  be  relieved 
against  by  any  court  of  law  or  equity  in  which  the  fraud  eould  be 
fiilly  and  clearly  shewn.  As  was  done  in  a  case  in  the  High 
Cooit  of  Chanceiy  of  England,  before  our  revolution,  in  which  an 
act  (tf  the  Icigislature  of  the  then  province  of  Pennsylvania  was,. 
about  the  year  1725,  set  aside  on  the  ground  of  its  having  been 
obtained  by  fraudulent  suggestions,  (c)  And  so  too,  in  some  other 
cases,  where  private  acts  had  been  passed  by  the  parliament  of 
England,  upon  false  suggestions,  they  were,  upon  that  ground 
alone,  vacated  by  the  Court  of  Chancery  on  a  bill  filed  by  the 
pally  grieved,  (d) 

It  seems  to  be  generally  admitted,  in  England,  that  the  rehearsal 
or  recital  of  general  and  public  facts  and  circumstances  in  a  statute 
cannot  be  denied ;  such  as  the  rehearsal  in  the  statute  de  donis  of 
what  was  the  common  law  before  the  passing  of  that  act,  {e)  or  the 
recital  m  a  statute,  that  great  outrages  had  been  committed  in  a 
certain  part  of  the  country ;   and  that  therefore  the  statute  was 


(h)  Ctaj  9.  Bertie,  2  Vera.  887;  Wrif^t  v.  Simpeon,  6  Yes.  781 ;  Kendall,  Est 
pifkj  17  Vet.  828;  Sumner  v,  Powell,  IMeriT.  80. 

(4  Pena  «.  Baltimore,  1  Yee.  454;  8  Cniise  Dig.  tit  88^  8,  80.— JVonof  FmUp 
tmmd  to  tbe  bond  of  trade,  in  ids  opinion  giren  to  that  boud,  on  the  8d  oTMarcfa, 
1718,  leqieeting  an  act  paaaed  by  the  General  Ajaembly  of  Jamaiea  to  ibiecloae  % 
■orfgage,  nja:  'I  think,  in  general,  tibat  such  kwa  would  be  greatly  dangeioofy 
lad  ttit  the  legialatoie  ahoold  rarely  interfere  in  matters  of  private  right,  without  Qw 
ptifart  neceMilj ;  bat,  I  eanaoteee  any  great  ineonvenieneie  in  this  ease,  bat  rather 
a  necMBtf  indeed,  fat  peHing  the  law,'  8cc.  After  which  he  piroeeeds  further  to 
■7,ttit  'Mr.  West,  in  his  i^eport  upon  this  matter.is  of  opinioD,  that  all  fiicts alleged 
in  the  cology  bills  most  be  taken  to  be  true.  This  rule  may,  generaUy,  be  troe ;  bat 
Ithmk,  iaaArersary  biDs  of  this  nature,  which  are  only  the  party's  own  state  offbe 
case,  this i«le  shoold  not  be  extended  farther  than  the  particular  ftcts  mentioned; 
bat;  I  tf/ptAeai,  it  ought  not  to  be  presumed,  that  erciy  thing  iM  folly  stated,  and 
that  an  Mi  and  circumstances  are  disclosed,  that  are  necessary  tir  give  a  perfect 
imightists  the  merits  of  the  bBl;  for  though  the  fhets  alleged  maybe  true,  yet  other 
hcte  any  be  sonk,  which  may  alter  the  case,  and  defMtt  the  allegations  of  tbe  bQl; 
Mitherdolthinkitsafe  to  aigue  from  the  analogy  and  reason  of  penallawt  In  the 
Fhslation.  to  a  bill  of  this  land;  because  rules  of  state  policy  are  no  proper 
■canre  to  adjust  priTste  property.*  3  Cbalmer's  Opin.  £m.  Lawyers,  8, 10, 41;. 
hrtridge  «.  Dorsey,  8  U.  fc  J.  807,  note ;  Owingtf  e.  Speed,  8  What  480. 

{€)  8  Craise  Dig.  tit  88,  s.  81,  88^  8  B)ac.  Com.  848.^<)  Co.  Utt^lB, 
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passed.  (/)  Such  statements  of  facts,  of  a  public  nature,  upoi 
M'hich  the  goverament  had  acted,  must,  for  all  such  public  piv> , 
poseSi  be.  taken  to  be  true.  But  then  no  particular  fact  can  be 
assumed  or  declared  by  the  legislature  to  be  true  so  far  as  to  alicct 
the  rights  of  a  person,  or  the  title  of  an  individual  to  any  propertj. 
Not  because  it  would  be  indecent  or  improper  to  question  the  mo- 
tives or  purity  of  the  legislative  body,  who  must  always  be  pre* 
sumed  to  act  rightly  and  to  set  forth  the  truth,  until  the  contraiyii 
clearly  shewn ;  but  because,  in  all  such  cases,  it  may,  without  anj 
impeachment  of  their  integrity,  be  presumed  that  they  have  been  mis- 
led or  misinformed.  As  where  a  statute  recited,  that  a  certain  persn 
had  been  attainted,  when  in  truth  such  was  not  the  fact,  the  pailj 
was  not  thereby  concluded  and  prevented  from  shewing  the  trath.({) 
And  so  where  the  preamble  of  an  act  of  parliament  recited,  that 
the  plaintiff's  father  had  not  been  married,  yet  he  was  allowed  to 
prove  that  he  had  been  married ;  and  so  to  obtain  a  verdict,  founded 
upon  the  fact  of  bis  legitimacy,  in  direct  opposition  to  the  recital  io 
the  act  of  parliament.  (A)  But  the  parliament  of  England,  on  piin- 
ciples  of  state  policy,  not  applicable  to  cases  of  a  civil  nature,  liaTe, 
in  many  instances,  passed  bills  of  attainder,  by  which  facte  kare 
been  assumed  to  be  true,  without  the  formality  of  proof,  and  indi- 
viduals have  been  attainted,  condenmed  to  death,  and  their  estates 
confiscated  without  even  calling  on  them  to  answer.  It  cannot  be 
denied,  that  for  all  such  purposes,  that  that  legislative  body  has 
the  power  to  assert  the  truth  of  any  fa^ts  to  the  destruction  of  an 
individual  without  leaving  to  him  the  means  of  controvertiBg 
what  had  been  thus  asserted  in  any  judicial  manner  or  form  wkat* 
ever.  {%) 

Even  in  England  there  are  many  cases  in  which  the  courts  of 
justice  found  their  judgments  upon  considerations  of  public  utiii^) 
looking  to  politics,  or  that  which  is  deduced  from  the  frame  of 
the  government  of  the  country.  ( j)  Here  it  has  become  very  com- 
mon of  late  to  speak  of  the  sovereign  patoirj  and  of  the  secertig^tl 
exercised  by  our  government.  These  words  do  not,  howerer, 
occur  either  in  the  constitution  of  (his  state,  or  in  that  of  tke 
Union.  The  words  sovereign  and  sovereignty  refer  to  him,  or  that 
body  of  men  who  possess  the  supreme  power  of  the  state ;  ^ 
■  ■ ■  —  ■   —  -  "* 

(/)  Rex  r.  Sutton,  4  Ma.  &  Sel.  S92^{g).  The  Earl  of  Leicefter  ».  Hey**  ^ 
Plow.  898-— (*)  Bull,  N.  P.  112;  Co.  Litt.  S60.— (t)  4  lost  87;  Com.  Wg'  * 
PariiamfiDt,  H.6.— (i)  £vl  of  Cheateifieia  v.  JansMD,  2  Yea.  15S. 
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liaTe  iho  superior,  and  who  hold  the  supremacy,  the  highest 
authority  at  discietioii  and  without  responsibility.  In  England 
the  monarch  alone  wears  'the  golden  yolce  of  sovereignty,'  All 
discretioflaiy  and  irresponsible  power  belongs  to  him  only ;  except 
in  so  fiir  as  it  has  been  expressly  chartered  out  by  him  to  the  par- 
liament or  the  judiciary.  (A:)  When  the  king  and  the  parliament, 
howeyer,  unite,  they  are  indeed  clothed  with  a  sovereignty  which 
is,  to  the  extent  of  all  human  power  within  the  range  of  their 
jurisdiction,  altogether  omnipotent.  Yet  it  has  been  held  in  Eng- 
land, as  well  as  in  this  country,  that  if  a  legislative  enactment, 
owing  to  some  oversight  or  mistake  of  its  makers,  directs  that  to 
be  done  which  is  palpably  absurd,  unnatural,  unjust  or  impractica- 
ble; as  that  a  party  should  sit  as  judge  in  his  own  cause;  or  that 
a  penalty  should  be  imposed  upon  those  who  should  not  propagate 
slander,  instead  of  upon  those  who  should  do  so ;  (/)  or  that  those 
should  be  punished  who  should  pass  as  true  a  forged  note  issued 
by  a  bank,  instead  of  those  who  should  pass  a  forged  note  purport- 
ing to  be  a  note  issued  by  a  bank ;  (m)  apart  from  any  constitu- 
tional restriction,  must  be  regarded  as  absolutely  void ;  on  the 
ground  of  its  being  impractieable  innocently  to  execute  it ;  because 
ef  its  obscurity,  absurdity,  repugnance  or  injustice,  (n) 

Bat  the  government  of  this  republic  has  been  clothed  with  no 
such  sovereign  power,  or  sovereignty  as  that  of  England,  either 
altogether,  or  in  any  of  its  departments.  Taken  collectively,  or  in 
any  of  its  several  parts,  it  is  most  truly  and  strictly  made  up  of 
responsible  and  delegated  power ;  it  is  not,  in  any  sense,  sovereign, 
or  a  sovereignty.  For,  wherever  the  law  expresses  its  distrust  of 
abuse  of  power,  it  always  vests  a  superior  coercive  authority  in 
some  other  hand  to  correct  it ;  the  very  notion  of  which  destroys 
the  idea  of  sovereignty,  (o)  Cur's  is  a  government  assumed  under 
the  authority  of  the  people;  it  originated  from  the  people,  is 
founded  in  compact  only,  and  instituted  solely  for  the  good  of  the 
whole ;  and  all  persons  invested  with  the  legislative  or  executive 

powers  of  government  are  the  trustees  of  the  public,  and  as  such 

I  II  ■  — ■  ■  ..III.  ■■ 

{k)  Bac.  Abr.  tit  PrerogaUve,  487;  Hallam's  Mid.  Ag:es,  ch.  8,  pt.  8,  p.  188.-- 
(2)  The  Lord  Cromwell's  case,  4  Co.  12.— (m)  The  United  Stotes  v.  Cantril,  4 
Cran.  lS7.~(n)  The  Lord  CromweU's  case,  4  Co.  18;  Dr.  Bonbam's  case.S  Co. 
186 ;  Dr.  Foster's  case,  11  Co.  08 ;  Day  v.  Savage,  Hob.  87 ;  The  City  of  London 
f.  Wood,  12  Mad.  687;  Weale  o.  West  Middlesex  Water  Comp.  1  Jac  and  Wel. 
871 ;  Dwairis'  Statutes,  648;  Montesq.  Spifit  Laws,  b.  26,  ch.  8.^(o)  1  Blac.  Com. 
2U. 
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accountable  for  thdr  conduct,  (p)  These  are  our  fdndame&tal 
axioms  and  first  prin/;iples;  consequently,  the  general  asson* 
Uy,  or  all)  or  any  portion  of  our  government  canaot  exerdse  iom- 
reign  authority,  in  any  case,  over  any  subject  whatever ;.  since  it 
is  clear  that,  when  regarded  in  this  point  of  view,  our  whok 
government  must  be  considered  as  strictly  limited,  as  well  by  its 
general  nature,  as  by  the  special  provisions  of  the  constitutka 
itself.  Here,  therefore,  the  ^ew^e^gn/;.  belongs  altogether  and 
exdttsively  to  #e  people  6f  the  state,  (q) 

It  is  declared,  that  the  legislative,  executive,  and  judicial 
powers  of  government  ought  to  be  fooever  separate  and  distinct 
from  each  other ;  (r)  that  no  state  shttU  pass  any  bill  of  attaiods, 
€x  post  facto  law,  or  law  impairing  the  obljgatioit  of  contracts ;  (i) 
and  .that  no  freeman  ought  to  be  taken,  or  imprisoned,  or  dis- 
seized of  his  freehold,  libei^ties,  or  privileges,  or  outlawed,  or 
«xiled,  or  in  any  manner  destroyed,  or.  deprived  of  his  life,  liberal 
or  property,  but- by  the  judgment  of  his  peers,  or  by  the  law  of  the 
kad.  (t)  Consequently,  the  general  assembly  must  be  considered 
as  restrained,  not  gnly  by  the  .general  principles  and  delegated 
nature  of  the  government  itself,  from  exercising  a^y  aiUtraiy 
power  over  the  rights  or  property  of  an  individual ;  but  accordii^i; 
to  this  declared  sejraration  of  powers,  and  under  the  poutive 
restrictions  by  which  its  powers  ar^  limited,  it  can  exercise  do 
authority  which  is  manifestly  beyond  the  confines  of  its  own  legi- 
timate sphere  as  a  legislative  department,  (u)  It  cannot  adjudicate 
upon  any  matter  in^  the  manner  of  a  court  of  justice ;  (t^)  it  <^ 
make  no  partial  distinctions  among  citizens,  (x)  or  pass  any  law 
impairing  the  obligation  of  contracts ;  nor  can  it  be  allowed  to 
assume  the  truth  of  any  facts  upon  which  of  itself  to  pronounce  i 
judgment,  or  to  direct  the  judiciary  to  do  so  in  any  manner,  so  as 
onerously  or  destructively  to  affect  the  rights  of  any  one ;  or,  by 
passing  or  repealing  any  law,  to  deprive  any  one  of  a  previously 
vested  right  of  property,  (y)    And  looking  to  the  delegated  and 

(p)  Decla.  Rights  Marylabd,  art.  1  and  4.— (9)  Vanhorne's  Lessee  v.DonaDtfi 
2  DaU.  811 ;  Calder  p.  Bull,  8  Ddl.  886 ;  Daah  v.  Van  Kleeck,  7  John.  Rep. 477; 
EnsUn  »,  Bowman,  6  Binney,  471  i^  Trustees  of  the  University  v.  Foy,  2  Haywoo^^' 
810,  874 ;  Satterlee  p.  Matthewson,  2  Peters,  880 ;  Wilkinson  v.  Leland,  2  Petc»> 
«28;  Crane  v,  Meginnis,  1  G.  and  J.  46S.— (r)  Decla,  Rights  Maiyland,  art.  <•-- 
(f)  Const.  U.  S.  art  1,  s.  10.— (0  Decla.  Rights  Maryland,  art.  21.— («)  Benetl 
V.  Oliver,  7  G.  and  J.  206.— (w)  Dash  v.  Van  Kleeck,  7  John.  Rep,  60S;  EwM». 
Eaton,  3  Wheat.  618;  Crane  r.  Meginnis,  1  G,  and  J.  476.— («)  Kwnes'P^fj* 
b.  2,  c.  8 ;  Decla.  Rights  Maryland,  art.  39.— (y)  McMech^n  v.  The  Mayor  of  Bal- 
timore, 2  H.  and  J.  41. 
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veiy  linated  nature  of  our  gorerameiity  as  compared  with  that  of 
Rnglaml,  it  may  be  confidently  affirmed,  that  this  court  would  be 
acting  entirely  within  the  range  of  its  unquestionable  authority,  in 
going  folly  as  far  as  the  English  tribunals  have  gone,  in  controlling 
all  legislative  enactments,  in  relation  to  private  property ;  by  dis* 
regarding  the  facts  assumed  in  the  enactment,  when  found  to  be 
nntiue ;  by  setting  such  iegislative  enactments  aside  when  obtained 
byfiaud;  and  by  confining  their  operation,  so  as  to  prevent  them 
finm  impaiting  the  obligation  of  contracts,  or  affecting  the  rights 
of  purchasers,  or  the  interests  x>{  third  persons  who  are  strangers 
to  them.  And  in  treatiog.all  special  and  private  legislative  enact- 
juents  as  a  sort  of  conveyances  which  can  only  be  allowed  to  bind 
thoae  who  are  pitfties  t^  them  hy  having  asked  f<Hr  or  assented  to 
flieir  passage,  (z) 

Where  it  appeared,  that,  in  Gon8e<|)ience  of  a  misrepresentation 
to  Ike  general  assembly,  the  party  had  obtained  that  which  h» 
could  not  have  obtained  on  a  fair  and  full  statement  of  facts ;  that 
he  had  not  only  concealed  facts,  which,  if  known,  would  have 
defeated  his  purpose ;  but  had  suggested  a  matter  which  he  knew 
to  be  contrary  to  the  truth.  It  was  held  by  this  court  to  be  incon« 
sisteut  with  reason  and  justice  to  suppose,  that,  because  the  defen* 
dant's  patent  was  sanctioned  by  an  act  of  the  legislature,  his  title 
must  be  cfear  and  indefeasible ;  and  that  the  court  was  precluded 
from  au  examination  of  the  circumstances  alleged  in  the  bUI.  That 
the  legishitnre)  not  being  constituted  fi}r  the  investigation  of  facts, 
relative  to  the  ri^ts  of  individuals,  or  of  matters  in  controversy 
between  private  persons,  it  never  could  be  admitted^  upon  any 
sound  principle  of  justice,  that  any  allegation  or  matter  of  fact 
assumed  in  a  legislative  enactment  should  be  considered  as  incon- 
trovertible by  any  one  not  a  party  to  it.  For  even  if  the  legislature 
should  be  deemed  a  tribunal  competent  to  the  examination  of  facts, 
and  that  too  from  which  there  should  be  no  appeal,  it  was  certainly 
an  nmveisal  rule,  that  no  man  should  be  affected  by  a  decision  to 
in^ich  he  was  neither  party  nor  privy,  (a)  Nor  is  the  truth  of  any  fact 
thus  assumed  in  an  act  of  one  general  assembly,  considered  as  at 
aU  conclusive  upon  their  successors.  As  where  it  had  been  as- 
serted, that  the  object  contemplated  by  the  act  incorporating  The 
Potomac  Company  had  been  accomplished ;  (ft)  the  truth  of  that 


(s)  Bmll  V,  Harwood,  2  H.  fc  J.  171;  Owisgs  v.  Spetd,  6  Vniett  420 ;  CamU  9. 
Cirroa,  U  Wheat.  lA— (a)  The  Btete  «.  Reed,  4  H.  fc  McH.  10 ;  Fiaher  v.  Li 
J  Wiboo,  802;  1826,  ch.  1S4.— (^)  1®^>  ^*  ^* 
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fact  was  virtually  denied  by  the  act  of  a  succeediiig  genenl  a^ 
sembly^  which  allowed  the  fiirther  time  of  ten  years  to  accompU 
the  object,  (c) 

In  Maryland  private  acts  of  assembly  have  been  common,  fion 
the  earliest  period  of  the  proprietary  government,  (d)  down  to  tk 
present  time,  and  it  has  been  laid  down  as  a  general  rule  that  aO 
petitions  praying  for  such  enactments  must  be  couched  in  decent 
and  respectful  terms,  (e)      It  appears,  that  under  the  provinciil 
government ;  and  even  since  the  revolution,  certain  fees  were,  ben 
as  in  England,  paid  by  the  applicants  for  such  acts  to  the  officen 
of  the  general  assembly  by  whom  they  were  passed.  {/)  B«it  tk 
allowance  of  fees  for  the  passage  of  any  such  laws  has,  long  since, 
been  discontinued.    It  also  appears,  that  although  it  has  been 
deemed  necessary  to  adhere  closely  to  the  express  provisions  of  il 
such  special  enactments,  in  so  far  as  they  confer  any  new  power  or 
•jurisdiction ;  yet  that,  here  as  in  England,  thej  have,  in  nmj 
respects,  been  construed,  and  executed  as  mere  conveyances,  bind- 
ing only  upon  those  who  are  parties  or  privy  to  their  passage,  (f) 
It  is  certain,  that  in  so  far  as  the  provisions  of  any  private  act  ue 
confined  within  the  constitutional  competency  of  the  genenl  as- 
sembly, they  must  be  considered  as  binding  and  efiectual  as  those 
of  any  constitutional  public  law.    And  it  may  be  admitted,  that 
the  general  assembly  has  the  power,  in  many  cases,  to  lend  its 
aid  to  an  agreement  between  individuals,  so  as  to  render  it  efiectoal, 
when  any  merely  puUic  reason  or  positive  rule  of  law  stands  in  Ike 
way ;  as  to  enable  a  body  politic,  or  particular  persons  to  leyy  cob* 
tributions,  to  a  certain  extent,  for  some  special  purpose  connect 
with  the  public  good;(&)  or  it  may  sanction  an  encroacbmcBt 
which  had  been  made  upon  a  public  right,  through  misappreben- 
sion ;  as  by  allowing  an  individual  to  continue  to  hold  as  his  cm 
a  part  of  a  street  upon  which,  by  mistake,  he  had  erected  bis 

(c)  1S09,  ch.  IM.— (tf)  1S60»  ch.  IS  and  19;  lS6a,eli.80;  iSSS,  di.7iBd6; 
less,  cb.  4.— («)  Votes  and  Proc.  Ho.  Del.  7  and  IS  Januaiy.  1808;  and  6  lad? 
January,  1S04.— (/)  1704,  cb.  74.  It  appears  from  tbe  report  of  a  committee  appoia^ 
at  November  session,  1789,  to  tax  tbe  costs  and  expenses  wbicb  bad  accnied  oo  tke 
petition  of  Benjamin  MaekaU,  and  otbers  against  tbe  petition,  exhibited  on  bebalf«f 
ttie  Reverend  Francis  Lauder,  tbat  tbose  costi  and  expenses  were  made  upof  tbs^ 
dienu,  itinerant  charges,  and  ferriages  of  tbe  parties  and  witnesses ;  and  amoanted  to 
£  197  0«.  Od,  current  money  of  tbat  time,  as  it  is  presumed.  Tbe  report  of  the  cooi* 
mitteewas  not  agreed  to.  Votes  and  Proc.  Ho.  Del.  29  December,  1779^^)  i^ 
ch.45:  BeaU  9.  Harwood,  2  H.  &  J.  108 ;  Partridge  v.  Dorsey,  S  H.  fc  J.  997,  sot** 
and  822«— (A)  Tbe  King  v.  Toms.  1  Doug.  409 ;  Percbaid  v.  Heywood,  8  T.  B.  47i 
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house; ({)  or  the  general  assembly  may,  without  prejudice,  and 
for  beneficial  purposes,  lend  its  aid  to  supply  defects  in  an  agree- 
ment which  could  not  be  supplied  by  any  judicial  proceeding 
without  the  help  of  such  an  enactment ;  although  there  existed 
sufficient  evidence  of  the  assent  of  the  party ;  ( j)  or,  it  may,  with- 
out injuriously  affecting  the  interests  of  any  one,  but  for  the  benefit 
of  all,  aatborize  a  sale,  a  settlement  or  the  disposition  of  an  estate 
to  be  confirmed  or  made,  which  was  impracticable,  according  to  the 
established  rules  of  law,  by  reason  of  the  infancy,  [k)  the  cover- 
ture, (2)  the  lunacy,  (m)  or  the  alienage  (n)  of  one  or  more  of  the 
parties  concerned;  or  it  may,  without  prejudice,  authorize  the 
making  of  leases ;  (o)  or  the  execution  of  a  power ;  (p)  or  the  mak- 
ing provision  for  a  wife  or  children ;  or  the  selling  of  estates  to  pay 
debts  or  the  like,  (q) 

A  contract  of  marriage  is,  in  many  respects,  so  highly  important 
in  its  nature  as  not  only  to  inyolye  the  interests  and  happiness  of 
the  immediate  parties,  and  to  require  the  free  consent  of  a  man  and 
woman  who  have  a  perfect  bodily  (r)  and  mental  capacity  to  con- 
tract ;  (i)  but,  it  is  a  contract  to  which  society  is  a  party,  and  in 
which  it  has  a  deep  interest ;  and  on  that  account  it  is,  perhaps, 
that  a  marriage,  which  has  been  fitirly  and  legally  consummated^ 
cannot  be  dissolved  by  a  judicial  determination,  founded  on  any 
subsequent  breach  of  its  terms,  without  the  consent  of  the  com- 
munity expressed  by  its  representative  legislature,  or  by  the  supreme 
authority  of  the  state.     The  spiritual  court,  in  England,  and  some 
of  the  courts  of  justice  of  Maryland,  have  been  clothed  with 
authority  to  determine  on  the  validity  of  a  contract  of  marriage ; 
yet  they  cannot  divorce,  firom  the  bonds  of  matrimony,  for  any 
cause  tiiisequerU  to  the  marriage;  for,  if  there  has  been  a  valid 
marriage,  those  tribunals  are  not  competent  to  rescind  it ;  so  that  a 

(i)  18Q7,  ch.  76  and  119.-0*)  Kame's  Pri.  Eqni.  b.  1,  pt.  1»  i.  4 ;  2  Sogd.  Vim. 
97;  lS0O,cli.S4;  1801,  ch.  0S  and  96;  1802,  cb.  87;  1806,  ch.  68;  1807,  ch.  6.— 
(Ir)  Bkm  v.  Hereford,  2  Vem.  601;  Attorney-General  v.  Day,  1  Vei.  224 ;  Taylor  v. 
PUIi]M,2Tefl.  28;  Heaile  v.  Greenhank,  8  Atk.  712 ;  1800,  ch.  64;  1808,  ch.  72 
mi  90;  1819,  eh.  88^1)  Hanrey  v.  Aihley,  8  Atk.  618 ;  1802,  ch.  8 ;  1818,  ch. 
184  and  158 ;  1818,  ch.  68 ;  1822,  ch.  lll^m)  Shelf.  Lon.  872 ;  1784,  ch.  1;  1806, 
ch.  66;  1809,  ch.  41 ;  1821,  ch.  210.^(f»>  1800,  eh.  68 ;  1807,  ch.  10,  11  and  86^- 
(o)  1802,  ch.  40.— (p)  Hearie  v.  Oreenbank,  1  Yes.  806 ;  1826,  ch.  168 ;  1827,  eh. 
7S^»(f )  RidoQt  V,  Plymouth,  2  Atk.  106 ;  Bachanan  v.  Hamilton,  6  Vet,  722 ;  Wal* 
Hiyn  a.  Lee,  9  Yea.  24;  Com.  Dig.  tit  ParUament,  H.  6;  1804,  ch.  11 ;  1818,  ch. 
184;  1816,  ch.  161^(r)  SabelVto  Case,  Dywf,  179 ;  Bory's  Caae,.6  Co.99.— (^  » 
Bhe.  Con.  489. 
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sentence  of  drr orce  is  not  so  properly  a  dissolution  of  the  contraft 
as  a  declaration  of  its  original  absolute  nullity,  (t)  Hence,  it 
seems  to  have  been  generally  admitted,  that  the  ccmstitutioBal 
restriction,  which  declares,  that  no  state  shall  pass  any  law  impal- 
ing the  obligation  of  contracts,  does  not  extend  to  a  contract  of 
marriage ;  (u)  and,  therefore,  that  the  general  assembly  may,  bj 
law,  grant  a  divorce  from  the  bonds  of  mdtrimony,  with  all  iti 
consequences,  or  in  a  limited  manner,  or  upon  any  terms  deemed 
most  proper ;  (u^)  or  they  may  sanction  a  separation,  by  authorizing 
the  appointment  of  a  trustee  to  take  care  of  the  estate  of  a  fiigi- 
tive  convict  for  the  benefit  of  his  wife  and  children ;  (a?)  or  hj 
making  provision  for  carrying  into  effect  articles  of  separation,  (y) 

But  although  children  may  be  thus  deprived  of  capacities,  which 
would  have  been  incident  to  their  legitimacy,  and  be  bastardized, 
as  a  consequence  of  the  divorce  of  their  then  living  parents ;  (z) 
yet,  in  regard  to  a  law,  which,  without  affecting  a  then  existing 
contract  of  marriage,  or  which  has  been  passed  after  its  dissolu- 
tion by  death,  declares  the  issue  to  be  bastards,  other  considers- 
tions  arise.  Legitimacy  is  a  legal  capacity  whereby  property  may 
be  acquired  by  descent,  &c ;  or,  indeed,  it  may  itself  be  regarded 
as  a  valuable  kind  of  property,  or  a  privilege  of  which  the  general 
assembly  cannot  constitutionally  deprive  any  one,  since  the  legis- 
lature cannot  so  judicially  act  upon  the  case  as  to  deprive  him  of 
any  legal  capacity,  privilege,  or  property  with  which  he  has  been 
legally  invested*  (a)  But,  on  the  other  hand,  it  may  be  admitted, 
tiiat  the  Gteneral  Assembly  may,'prospectively  and  without  prejo- 
dice  to  the  rights  of  others,  declare  a  marriage  to  be  valid,  and 
any  bastards  to  be  legitimate,  and  thus  confer  upon  such  indivi- 
duals a  new  and  additional  capacity ;  upon  the  same  ground,  that 
they  may  grant  to  an  alien  a  capacity  to  take  and  hold  iif  any  case 
which  may  thereafter  happen  in  like  manner  as  a  natural  bora 
citizen,  {b) 

It  may  also  be  admitted,  that  the  general  assembly  may,  consti- 


(f)  Bac.  Abr.  tit.  Marriage  and  Diroree,  £.  8 ;  Rgran  v,  Ryan,  1  Eecleai.  Sep. 
274;  Febraaiy  1777,  ch«  12,  a.  16.-*(«)  Dartmouth  College  v.  Woodward,  4  Wheat 
629,  698.— (w)  1780,  eh.  25;  1807,  ch.  20, 80,  and  108;  1818,  ch.  86.— («)  1921, 
ch.  80.— (y)  Com.  Dig.  tit.  Parliament,  H.  8 ;  E)ne  v.  The  Comiteas  Of  Shaflsbuy, 
2  P.  WUl.  112;  1822,  eh.  100.— (x)  1  Blac.  Com.  467.— (a)  4  Intt  86;  Dash  v. 
Van  Kleeck,  7  John.  Hep.  604.— (6)  4  Inat  86 ;  Domat  Civil  Law,  part  2,  b.  1,  tit 
1,  9.2,  art.  81;  1784,  ch.  6;  May,  1788^  ch.  8;  November,  f788,  cb.  SI;  1967, 
ch.  78 ;  1806,  ch.  18 ;  1814,  cb,  120. 
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bitioiia&y,  so  that  it  be  without  prejudice  to  aoj  one,  eottfirm  an 
antiHUi^itttl  setdement,  (c)  or  cure  the  defects  in  any  contracts  or 
conyeyances,  so  as  to  quiet  the  possessions  of  purchasers  and 
others.  But  in  dobg  so,  they  can  exercise  no  power  which  has 
been  ddegated  exclasirelj  to  the  government  of  the  United 
States;  nor  any  power  properly  belonging  to  the  judicisi  depart- 
ment; nor  can  they  suspend  the  recbvery  of  debts,  or  deprive  any 
one  of  a  privilege,  or  impair  the  obligation  of  contracts,  or  divest 
anf  i^t  |H«viously  vested  so  as  thereby,  in  effect,  aibitrarily  to 
tdce  property  from  one  person  and  grve  it  to  another,  {d} 

With  regard,  therefore,  to  the  case  now  under  consideration,  it 
MIows  from  what  has  been  said,  that  this  aet  of  assembly,  (e)  by 
iriiich  the  devisees  of  tiie  late  WUltam  Camphell  have  been  autho- 
xized  to  mortgage  his  real  estate,  can,  in  no  way,  be  allowed  to 
alter  or  affect  the  rights  of  his  creditors.  For,  mortgaging  the 
assets  is  not  the  natural  way  of  paying  debts  with  them ;  fdthough, 
in  some  eases,  it  may  be  the  most  expedient  mode ;  as  where  a 
sufficient  sum  may  be  raised  in  that  manner  to  satisfy  aB  the  eredi- 
iois,  without  delay,  and  without  prejudice  to  the  heirs,  devisees, 
legatees,  or  next  of  inn  of  the  deceased,  {f)  This  special  act 
maybe  admitted  to  be  fuQy,  and  in  aH  respects  obligatoiy  upon 
those  derisees  who  are  parties  to  it,  and  at  whose  instance  alone 
it  was  passed  i  btft  the  creditors  of  the  testator,  being  entire  stran- 
gers to  it,  must  be  permitted  to  stand  here  as  if  it  had  never  been 
passed ;  and  to  sustain  their  rights  against  these  devisees,  in  like 


{€)  ISOT,  cb.  S. — (d)  Vanhoroe's  LeeMO  v.  Dormice,  2  DaU.  804 ;  Calder  v. 
M,  S  Dan.  386;  Daiimonth  College  v.  Woodward,  4  Wheat.  618;  Owlngfl  v. 
Speed,  6  Wheat  420;  MeCreery  tf.  SomefVHle,  9  WJ^eat.  B54;  Satterlee  v.  Mat- 
hnnaof  2  Peteft,  880 ;  Wilkmson  v.  Leiand,  2  Peters,  627 ;  Dash  v.  Van  KleecJc, 
7  John.  Sep.  477;  EdsUd  v.  Bowman,  6  Boat,  462 ;  Tmstcea  of  the  ViAremtf  p, 
7ey,  2  Hifwood,  816,  874;  Jones  v.  Crittenden,  2  North ;  Carol.  Law  ftepositoxy, 
886;  Beii7v.Iia]iie8,2  lb.  428;  Allen  v.Peden,  2  lb.  688;  Opinion  of  the  Judges  of 
Oeevgia,  2  lb.  81 ;  Per  Jadge  Martin  of  Louisiana^  2  lb.  178 ;  Crane  t,  Meginnis, 
1  6.  aBi  J.  468 ;  Berrett  v.  Olhrer,  7  O.  8D«  J.  192;  Acts  of  Assemblj  of  Maiy- 
Ind  of  I781,eb.  8 ;  1785,  eh.  8;  1796,  cfi.  80 ;  1807,  ch.  SI,  62, 121, 188,  and  148; 
MS,  eb.  17, 78,  and  101;  1809,  di.  164;  1811,  ch.  101;  1814,  ch.  14;  1816,  ch.  71; 
1816,  ch.  164;  1817,  ch.  204^  1818,  ch.  90;  1819,  ch.  68;  1820,  ch.  147,  and  172; 
1828,  ch.  88;  1826,  ch.  7,  and  164 ;  1827,  ch.  67,  and  141.— (s)  1826,  eh.  186,  ante 
216,  note. 

if)  Andrew  v.  Wrigtey,  4  Bro.  C.  C.  188.— By  the  act  of  1881,  ch.  811,  s.  12,  if 
coBtlUu(l»nal,  ^is  «OQrt  has  been  clothed  with  power  to  mortgage  the  interest  of 
iabats  in  lands,  idiere  it  shaU  appear  to  be  lor  their  adrantage  so  (o  procure  money, 
isr  the  benefit  of  such  estate  of  the  in&nts ;  or  to  improve  the  same,  or  to  relieve  it 
tea  toy  laeniiibrance,  or  otherwiee,  Ibr  the  bentfit  of  sueh  k^ants.— WiUiams'  Caar, 
post  8  vol. 
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ihaimer  as  if  tbey,  the  devisees  themselves,  being  coinpeteBt  to 
contract,  had,  of  themselves^  mortgaged  the  estate  devised  to 
tbem. 

The  heir  of  a  deceased  debtor,  at  common  law,  was  only  boaad 
for  the  payment  of  the  bond  debts  of  his  ancestor,  because  of  tk 
express  terms  of  the  obligation,  and  in  respect  and  ^to  the  extent 
only  of  real  assets  descended;  which  liability  of  the  heir  has  beeSi 
in  Maryland,  extended  by  statute  in  favour  of  all  simple  contract 
creditors,  in  like  manner  as  to  bond  creditoi:8.  {g)  By  the  com- 
mon law,  if  a  debtor,  instead  of  suffering  his  real  estate  to  descend 
to  his  heir,  devised  it  to  any  person;  or  if  the  h^  aliened  the  land, 
before  an  action  was  brought  against  him,  the  creditor  was  without 
remedy.  But  this  injustice  has  been  removed  by  a  statute  wfaidi 
declares,  that  all  devises,  as  against  creditors,  shall  be  deemed  fraod- 
ulent  and  void,  and  that  the  heir  or  devisee,  after  any  such  aliena- 
tiou,  shall  be  liable  to  the  value  of  the  land  so  by  him  sold,  (h)  la 
consequence  of  which,  and  as  mere  bond  or  simple  contract  credi- 
tors have  no  lien  upon  the  real  estate  of  their  debtor,  the  heir  or 
devisee  becomes  personally  liable  to  the  value  of  the^ realty  by  him 
so  aliened,  leaving  the  land  in  the  bands  of  a  bona  ^fide  poichaser 
CAtirely  free  from  their  claims;  {%)  or  such  creditors  may  follow  the 


(g)  6  Oeo.  2,  c.  7.— (/i)  Bte.  Abr.  tit.  Heir  and  Ancestor  F.— (1)  GoleiBaa  9. 
Winch,  1  P.  Will.  777.    Mathews  v.  Jones,  2  Anstr.  606. 

Caaxo  9.  Baker. — ^This  bill  was  filed  by  Robert  Craig,  on  the  17th  of  September, 
1770,  against  the  administrator;  heirs,  and  devisees  of  Heniy  Baker,  deceased.  R 
stated  that  the  plaintiff  and.the  late  Henry  Baker  were  the  owners  of  a  brig^  and  as 
partners  had  her  sent  on  several  voyages ;  that  the  plaintiff  purchased  Baker^  hslf 
of  the  vessel  for  £660  Os.  Od. ;  and  it  was  then  agreed  between  tbem,  that  aH  thdr 
accounts  should  be  fully  and  finally  adjusted ;  but  before  they  came  to  any  aelfli- 
ment  Baker  died,  having  first  made  his  will,  by  which  he  disposed  of  all  hisestili, 
real  and  personal,  among  his  children ;  that  his  son  Francis,  who  became  hm  ai* 
ministrator,  alleges  that  his  personal  estate  is  not  sufficient  to  pay  his  debts ;  ttrf 
the  adminiitrator  has  brought  suit  at  law  against  this  plaintiff  for  the  recovoy  tf 
£660  Oj.  Od.,  the  price  of  bis  intestate's  half  of  the  brig;  and  also,  tozecover  fte 
amount  of  certain  protested  bills  of  exchange,  drawn  on  account  of  the  partaenlip 
concern ;  that  on  a  fair  adjustment  of  accounts  it  will  i^pear,  that  the  late  Heaiy 
Baker  was  greatly  indebted  to  the  plaintiff.  Prayer  for  an  account;  for  an  u^aa> 
tion  to  stay  the  proceedings  at  law ;  and  for  general  relief.  An  injonctioD  ww 
granted  as  prayed,  and  the  defendants  answered. 

A  commission  was  issued  on  the  18th  of  July,  1774,  in  the  usual  form,  to  ssdit 
and  state  an  account    Under  which  the  commissioners,  on  the  7th  of  May.  IISS^ 
returned  an  account,  by  which  it  appeared,  that  there  was  a  balance  due  to  th«  pbia- ' 
tiff  of  £868  3i.  3d.  with  interest  thereon  bom  the  22d  of  April,  1767,  to  the  SSd  et 
April,  1766. 

The  plaintiff,  with  leave,  filed  an  amended  bill,  ftnlTebmafy,  1786,  the  maldi^  other 
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^edfic  produce  of  the  real  assets,  and  take  it  from  any  one  in 

devM<M  aadfteir  hein  puties,  ipeciiying  th«  real  estate  which  came  to  their  bands ; 
and  ftea  sBe^Eag^  '  that  all  the  parties  aforesaid  claiming  onder  the  wUl  of  Henry 
Baker  afixessid  first  named,  have  had  notice  of  your  orator's  claim ;  bnt  none  of  them 
haTe  erer  piid  or  offered  to  pay  any  part  thereof;  and  also,  that  the  estates  held  by  the 
oOmv  defendants,  Jeremiah  Baker,  of  Cecil  county,  Henry  Baker,  son  of  Francis,  of 
Hniid  comity,  and  Nathan  Baker,  of  Cecil  county,  which  they  derived  ftom  Heniy 
Baker  feit  mentioned,  together  with  the  personal  estate  Of  the  said  Henry,  and  tkft 
estdt  devised  to  Francis,  his  son  aforesaid,  ane  greatly  more  than  sui&cient  to  pay 
your  orator's  claim.'    . 

The  defendant  Jeremiah  Bakw,  by  his  answer,  without  admitting  the  phdntiiTi 
claim,  stated  among  other  things,  that  the  tract  called  ClayiUl,  devised  to  him,  wan 
vithoat  improvements,  and  ttad  been  mortgaged,  and  came  to  him  so  mortgaged,, 
which  mortgage  he  had  satisfied ;  that  there  was  no  improvements  on  the  said  land 
at  the  time  of  the  death  of  the  said  Henry ;  but  that  this  defendant  hath  since  made 
Talmble  naprovementB,  and  erected  buildings  thereon ;  that  the  personal  estate  of 
the  sud  Heny  was  not  sufficient,  as  he  undentood  and  believed,  to  pi^  the  daimi 
against  bin;  that  lie  had  no  knowledge,  that  any  balance  was  due  to  the  plaintifl^ 
but  had  always  understood  and  supposed  the  contrary ;  and  that  in  any  event  be 
could  only  be  answenble  for  the  reasonable  value  of  the  said  lands  to  him  devised* 
as  ^  were  without  improvements,  at'the  time  of  the  death  of  the  said  Henry,  after 
dedactingliie  amount  of  the  mortgage  money  paid  by  him,  this  defendant. 

The  adninistrator  Francis,  by  his  answer,  admitted,  that  he  was  a  devisee,  and  as 
such  held  a  portkm  of  the  real  estate  of  his  fiither ;  and  said  that  he  had  no  assets  in 
his  posscMJon,  and  had  fully  administered  the  same,  and  had  paid  away  of  his  own 
money,  in  discharge  of  the  debts  of  the  said  Heniy  above  and  beyond  the  personal 
property  of  the  said  Henry,  wtiich  had  come  to  his  possession  as  administrator, 
upwsids  of  seventy  pounds  current  money,  computing  dollars  at  six  shillings,  as. 
mtmid  appear  by  his  account  passed  in  the  commissary's  office,  which  he  annexed 
and  pnjed  to  be  received  as  si  part  of  his  Answer,  .which  amount  be  was  in  equitjr 
eatiUed  to  retain  against  9py  creditors  of  the  said  Henry  out  of  the  value  of  the  said 
property  devised  to  him. 

The  in&nt  defendant  Nalhan  Baker,  answering  by  his  guardian  ad  UUm,  admitted, 
thit  he  held  possession  as  heir  of  his  fidberJethro,  the  tract  called  Vanbibber's  Forest, 
wUch  was  devised  to  him  by  the  l«te  Henry.  And  he  also  averred,  that  the  adminis- 
trator had  in  his  hands,  unaccounted  for,  assets  sufficient  to  psy  all  the  debts  of  the 


Upon  which  commissions  were  issued  and  testimony  taken  and  returned,  and  tiie 
case  was  thereupon  brought  before  tiM  court. 

9ik  JauMBjf,  1790. — Hansoh,  ChatueUor.^^Thu  case  standing  ready  for  hearing, 
and  ooouag  on  to  be  heard  and  debated  by  counsel  as  weU  on  the  part  of  the  com- 
plainant  as  on  the  part  of  the  defendants,  and  the  bill,  answere  and  several  ezhibili 
afoKsaid  having  been  read,  and  appearing  as  herein  before  set  forth. 

Whereupon  it  is  Decreed,  that  Robert  Craig,  the  complainant,  is  entitled  to  recover 
ind  receive  from  the  real  estate  of  Henry  Baker,  senior,  deceased,  the  sum  of 
£868  Zl  Zd.  current  money,  with  interest  thereon  from  the  7th  day  of  May,  178S, 
that  being  the  day  on  which  the  debt  due, from  the  said  Henry  Baker,  senior,  wan 
hqaidated  and  ascertained  by  the  auditors  chosen  by  the  parties ;  and  that  the  com- 
pbhiant  is  further  entitled  to  receive  from  the  said  real  estate  his  legal  eosli  by  him 
cipended  in  the  prosecution  of  this  suit. 

And  it  it  further  IXecresd,  that  the  defendant  Frmneis  Baker,  devisee  of  fb0  said 
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whose  hands  it  may  be  found,  {j)  These  principles  bowerer  appljr 
only  to  cases  where  an  alienation  has  been  made  by  an  heir  or  de- 
visee before  the  institution  of  a  suit  by  a  creditor  for  the  purpose 
of  subjecting  the  real  estate  of  his  debtor  to  the  payment  of  hb 
debts.  But  to  prevent  justice  from  being  baffled^  and  a  traffic  in 
litigated  titles,  no  alienation  is  allowed  to  be  of  any  avail  against 
the  interests  of  the  parties  to  a  Im  pendens.  To  constitate  such  a 
Hs  pendens^  in  this  court,  it  is  sufficient,  that  there  be  a  bill  filed 
and  a  suApana  returned  served  in  a  suit,  the  object  of  wbich  is  to 
aflfeet  the  right  to  the  estate.  During  the  pendency  of  such  suit,  a 
defendant  can,  in  no  way,  encumber  or  sell  the  estate  to  the  pnjs- 
diee  of  a  plaintiff  who  may  have  a  clkim  upon  it ;  or  of  a  party 


Hemy  Bakei^  senior,  hath  in  hi<  hands  the  aum  of  £  lAO  comat  money,  that  bflag 
the  oonaideration  which  he  received  for  a  hooae  and  lot  in  Chartee  Town,  Ged 
connty,  aold  by  him,  and  which  houae  and  lot  had  been  devised  le  thn  aaid  Fmadi 
M$kier,  ky  the  aaid  Heniy  Baker,  senior,  and  was  liable  to  the  payment  and  sntii&e- 
tion  of  the  debt  and  interest  tiiereon  due  to  Uie  complainant. 

And  it  is  further  Dsertstf,  that  the  same  snm  of  £  100,  and  inlerast  themon^  from 
the  7th  day  of  May,  1785,  fa  and  sha^l  be  aaseti  in  the  hands  of  the  aiid  FkwBoa 
Baker,  devisee  aforeaaid,  who  u  hereby  ordered  to  pay  the  aame  to  the  cmapJainant 
towards  satisftction  of  his  debt,  interest  thereon  and  costi  aibresaSd. 

And  it  is  farther  Bearded,  that  the  defendant  Nathan  Baker,  devisee  of  Jattaro 
Baker,  who  was  devisee  of  Henry  Baker,  Junior,  who  was  devisee  of  Henrj  Baker, 
senior,  hath  in  his  handa  tiie  tract  of  land,  called  Vanbibber'li  Forest,  liable  to  lis 
payment  and  aatis&ction  of  the  sum  of  OMney  albresaid,  and  interest  theieoo,  aad 
ceati  hereby  ^decreed  to  the  complainant.  And  ft  ia  Ordend,  that  the  said  tiaetsf 
land,  called  Vanbibber's  Forest,  is  and  shall  be  assets  in  the  hands  of  the  aaid  NaUon 
Baker,  devisee  aforesaid,  to  aatiBQr  the  complainant  the  debt,  interest  and  coib 
aforesaid. 

AAditisfaitherDfcrscrf,  that  die  defendant  Jeremiah  Baker,  hath  in  hishaBdia 
tract  of  land,  caUed  Glayfidl,  devised  to  him  by  the  said  Hemy  Baker,  eenm; 
deceased ;  that  the  said  Iract  of  land,  being  at  the  time  of  the  decease  of  the  mid 
Henry  Baker,  aenior,  of  the  value  of  iSOOO  current  money,  and  at  the  aame  tine 
under  mortgage  (or  a  debt  of  iSSOO  sterling,  equal  to  £000  current  money,  and  the 
aame  devisee  having  since  redeemed  the  said  mortgage,  he,  the  said  Jeremiah  Baker, 
is  answerable  t»  the  complainant  for  the  sum  of  iS 400  current  money,  with  intaeit 
thereon  liom  the  7th  day  of  May,  1786 ;  it  is,  therefore,  OrderMd,  that  the  defendaat 
Jeremiah  Baker,  pay  to  the  complainant  towards  the  satisftction  of  hia  debt,  inte- 
rests thereon  and  costs  aforesaid,  the  sum  of  ^400  current  money,  with  intermt 
thereon,  from  the  7th  day  of  May,  17S5,  aforesaid. 

And  the  aaid  defendant  Heniy  Baker,  brother  and  heir  of  Samuel  Baker,  who 
was  detisee  of  Heniy  Baker,  senior,  having  stood  out  the  process  of  this  court;  it  is 
JOeened,  that  the  complainant  may  proceed  to  take  out  a  commission  to  piove  his 
allegations  against  the  said  defendant  Heniy  Baker,  subject  to  such  Aitnie  otdcr 
and  decree  therein,  as  this  court  shall  make  respecting  the  same;  1785, ch.  71^  a. 
19.— Cftencery  Proceidmgi,  li^.  S.  H,  H,  UU,  C.  fid.  Ill,  180. 

U)  Ex  parU,  Morton,  6  Ves,  449. 
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wko,  as  a  cfeditor,  may  have  a  right  to  hare  it  sold  as  assets  to 
he  applied  in  satisfiatctioii  of  the  deceased's  debts,  (k) 

In  this  case,  long  after  a  suit  had  been  instituted  by  these  very 
densees  themselyes,  to  have  the  real  estate  of  this  deceased  debtor 
sold  for  the  payment  of  his  debts,  they  applied  to  the  general  as* 
sembly  and  obtained  this  special  act,  authorizing  them  to  raise 
mongr  for  the  payment  of  those  debts  by  way  of  mortgage  instead 
of  a  sale  of  the  realty ;  -which  act  they  did  not  ask  this  court  to 
cany  into  ^effect  for  their  benefit,  until  after  the  creditors  of  their 
testator  had  been  publicly  notified  to  come  in,  and  some  of  them 
had  actually  become  parties  by  fihng  the  vouchers  of  their  claims. 
So  far  as  this  private  act  lends  its  aid  in  removing  any  disabilities 
or  difficulties  which  had  rendered  it  impracticable  for  these  devisees, 
of  themsebes,  to  apply  the  estate  of  the  deceased  debtor  to  the 
paym^it  of  his  debts,  it  may  be  permitted  to  stand ;  but  it  certainly 
cannot  be  suffin^d  to  operate  so  as  to  hinder  or  delay  creditors  in 
the  recovery  of  their  debt^,  any  more  than  a  mere  voluntary  mort- 
gage, or  sale  made  by  an  heir  or  devisee  of  himself,  pending  a  suit 
against  him,  could  be  allowed  to  be  of  any  avail,  in  preventing  a 
then  plaintiff  creditor  from  obtaining  a  decree  for  a  sale  for  the 
satisfaction  of  his  claim. 

It  is  clear,  therefore,  that  this  private  act  -of  assembly,  so  far  as 
it  has  been  presented  as  an  obstacle  to  the  relief  prayed  by  this  bill, 
can  be  of  no  avail,  and  must  be  regarded  as  utterly  unconstitu- 
tional and  void. 

On  taking  a  retrospective  view  of  the  various  proceedings, 
which  have  been  had,  in  relation  to  this  estate,  and  the  disposition 
which  has  been  already  made  of  some  of  it,  for  the  benefit  of  the 
devisees  and  creditors  of  the  deceased,  it  is  sufiiciendy  obvious, 
that,  to  facilitate  the  further  progress  of  the  court  in  this  matter,  it 
win  be  necessary  to  consolidate,  and  have  them  henceforth  con- 
sidered as  one  suit,  covering  all  matters  within  reach  of  a  creditor's 
suit,  and  of  a  bill  filed  by  the  legatees  and  devisees,  for  a  distribu- 
tion of  the  surplus  after  the  payment  of  debts.  And  it  is  also 
obviously  necessary,  that  these  executors  and  trustees  should,  all 
of  theiD,  be  called  to  an  account.  I  shall  therefore  order  a  sale, 
consolidate  the  cases,  and  direct  an  account  to  be  taken. 

Whereupon  it  is  Decreed^  that  the  real  and  personal  estate  of 
WUliam  Campbell^  deceased,  yet  remaining  undisposed  of,  or  so 


(fc)  Co.  Utt.  102;  1  Pow.  Morts-  M7,  note  R. ;  Sagd.  Vend,  fc  Pur.  585 ;  Calvert 
lOL 
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The  trustee  gave  bond  as  required  bj  this  decree,  and  on  the 
18th  of  December,  1829,  reported,  that  he  had  made  some  fbrther 
sales  of  the  deceased's  estate,  which  sales  were  finally  confinned 
on  the  27th  of  February,  1830^  After  which  he  reported,  that  be 
had,  under  the  decree  of  the  12^  of  December,  1827,  mor^geda 
part  of  the  estate  of  the  deceased,  which,  no  objection  being  made, 
was,  on  the  15th  of  June,  1830,  approved;  and  on  the  5th  of  May, 
1832,  he  reported,  that  he  had  made  some  further  sales,  which  were 
finally  ratified,  on  the  6th  of  July,  1832.  On  the  7th  of  May,  1833, 
the  auditor  reported  a  statement  of  the  claims  of  the  creditors  of 
the  deceased,  who  had  come  in,  and  a  distribution  among  them  of 
so  much  of  the  testator's  estate  as  had  then,  in  various  ways,  cotue 
to  the  hands  of  the  trustee.  After  which  the  trustee  reported,  that 
he  h^d  raised  some  further  sums  by  mortgage,  which,  without 
opposition,  was,  on  the  26th  of  May,  1836,  approved.  It  appeait 
by  the  proceedings  under  a  petition  filed  in  the  same  case  on  the 
2d  of  March,  1836,  that  all  the  children  of  the  testator  WUKam 
Campbell  were  then  dead ;  and  that  the  case  had  so  abated. 
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A  bill  filed  by  the  holder  of  a  vendor's  liei^,  who  has  no  interest  in  common  with 
the  creditors  at  large,  cannot  be  treated  as  a  creditor's  suit ;  except  on  the  peti- 
tion of  a  general  creditor  for  satisfaction  out  of  the  surplus.— The  widow  of  tbs 
vendee  can  be  endowed,  under  the  act  of  assembly,  only  of  that  which  lenttim 
after  the  vendor's  lien  has  been  satisfied. — An  absolute  judgment  against  an  sdmi- 
nistrator  is  conclusive  evidence  of  the  sufficiency  of  assets  to  pay  that  debt;  vA 


much  thereof  as  may  be  necessary  for  the  payment  of  his  debts,  be 
sold ;  that  the  trustee,  if  practicable,  to  sell  the  personal  estate, 
and  the  real  estate  devised  for  that  purpose,  and  the  lands- in 
Allegany  county,  in  the  first  instance :  and  if  sales  of  the  said  pro- 
perty cannot  be  effected,  or  the  proceeds  thereof,  shoidd  be  insuffi- 
cient, then  he  shall  sell  the  remaining  real  estate  of  the  deceased;  J 
that  John  L  Donaldson  be  appointed  trustee,  to  make  the  sale,  &c 
And  it  is  further  Decreedy  that  the  case  of  Edward  Campbell  and 
others,  against  John  McHenry;  and  the  case  upon  the  petition  of 
Edward  Campbell  and  others,  be  consolidated  with  and  made  pails 
of  this  case.  And  it  is  further  Decreed^  that  John  McHenryj 
Edward  CampbeU  and  John  L  Donaldson  account,  &c. 
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-  abo  »  debt  dm  to  toch  adttinisCntor,  for  whkh  he  might  retiiii ;  which  conclusive 

cvideBce  muet  necessarily  enure  to  the  henefit  of  the  heirs  and  devisees;  who,  if 

made  to  pay,  have  a  right,  by  substitution,  to  proceed  on  such  judgment  to  obtain 

itSmborsement. — ^The  Court  of  Chancery  cannot  revise  or  reform  a  judgment  of  a 

comt  of  common  law  in  any  way  whatever. 

This  bill  was  filed  on  the  7th  of  November,  1825,  by  George 
ElUcott  against  Joshua  Warfield  and  Rachel  Welch  the  administra- 
tors, and  Derasius   Welchj  John   Welchy  J\ltchola8   Welch^  Rachel 
Welch  and  Howard  Welch,  the  infant  heirs  of  the  late  MchoUu 
Welchf  and  Warner  Welchy  with  whom  the  administratrix  Rachel 
had  intermarried.     The  bill  states,  that  the  plaintiff  sold  a  parcel 
of  land  to  John  Welch;  which,  according  to  the  agreement  entered 
into  between  them,  was,  when  fully  paid  for,  to  be  legally  con- 
Teyed  to  him;  that  soon, after  entering  into  this  agreement,  John 
Welch  assigned  his  interest  in  the  land  to  Jfkholas  Welch,  who 
took  possession  of  it,  and  paid  a  part  of  the  purchase  money ; 
that  Mcholas  Welch  died  intestate,  leaving  the  defendants  his 
heirs,  and  a  widow,  the  defendant  Rachdy  who  had  since  .inter- 
married with  Warner  Welch  ;  that  administration  had  been  granted 
to  the  widow  and  Joshua  Warfield  of  the  personal  estate  which 
was  wholly  insufficient  to  pay  the  debts  of  the  deceased ;  and  that 
the  land  was  bound  by  a  lien  to  the  plaintiff!  for  the  payment  of 
the  bahmce  of  the  purchase  money* — Upon  which  it  was  prayed 
that  the  land  might  be  sold  to  satisfy  the  said  claim. 

As  against  the  widow  and  her  husband,  who,  having  been  sum- 
moned, had  failed  to  answer,  an  interlocutoiy  decree  was  passed 
taking  the  bill  pro  confesso.  The  infant  heirs,  answering  by  their 
guardian  ad  Utem,  admitted  the  truth  of  the  allegations  of  the  bill. 
And  the  administrator,  in  his  answer,  also  admitted  the  truth  of 
the  plaintiff's  statement ;  and  prayed  that  the  balance  which  might 
remam  should  be  paid  to  him  to  be  applied,  by  him,  under  the 
d&reetions  of  the  Orphans  Court,  to  the  payments  of  such  debts  as 
might  be  then  due  from  Nicholas  Welchy  deceased,  in  consequence 
of  the  insufficiency  of  his  personal  estate.  Upon  this  case,  on  the 
14th  of  July,  1826,  a  decree  was  passed,  in  the  usual  form,  direct- 
ing the  land  to  be  sold ;  under  which  it  was  sold  accordmgly,  and 
the  sale  finally  ratified  on  the  19th  of  Februaiy,  1827. 

The  widow,  with  her  second  husband,  by  petition,  prayed  to  be 
allowed  a  portion  of  the  proceeds  of  the  sale  in  lieu  of  the  dower 
to  which  she  was  entided  in  the  land  sold.  The  plaintiff  objected, 
that  the  claim  was  to  his  prejudice ;  and  therefore  should  not  be 
allowed. 
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3d  Janej  1828. — Bland,  CSkincettor.— The  petition  of  Warm 
Welch  and  Rachel  his  wife  haring  been  submitted  without  aigu- 
menty  the  proceedings  were  read  and  considered. 

The  object  of  the  bill  is  to  ha?e  the  land  sold  for  the  payment  of 
the  purchase  money  due  to  the  plaintiff;  his  claim  therefore  canies 
with  it  an  equitable  lien  upon  the  land  sold,  which  entitles  him  to 
a  preference  in  satisfaction  from  the  proceeds  of  the  sale  over  aD 
others ;  and  consequently,  the  petitioner  Rachel^  according  to  tbe 
act  of  assembly,  (a)  can  only  be  endowed  of  the  equitable  interest 
of  her  late  husband,  without  prejudice  to  the  plaintiff's  claim;  that 
is,  of  the  surplus  which  may  remain  after  that  claim  has  been  satis- 
fied. But  as  it  does  not  appear  what  is  the  amount  of  the  suiphs, 
if  any; 

It  is  therdbre  Ordered^  that  this  <iase  be  and  the  same  is  herdvf 
referred  to  the  auditor  with  directions  to  state  an  account  accord- 
ingly, allowing  to  the  said  Rachel  out  of  such  surplus,  if  any,  two- 
thirteenths  for  and  in  lieu  of  her  dower  in  the  equitable  interest 
held  by  her  late  husband  in  the  lands  in  the  proceedings  men- 
tioned. 

I 

After  which,  on  the  29th  of  June,  1829,  the  auditor  repcHted  a 
statement  distributing  the  proceeds,  first  in  payment  of  the  costs, 
commissions  and  expenses,  next  in  satisfaction  of  the  plabtiff's 
claim  in  full ;  and  then  the  balance  or  surplus '  among  the  widow 
and  heirs  of  the  deceased.  But  the  auditor  suggested,  that  no 
notice  appeared  to  have  been  given  to  the  creditors  of  the  deeeased 
to  exhibit  their  claims  against  the  estate,  as  there  should  hare  beca 
before  any  part  of  the  balance  was  paid  over  to  the  heirs. 

6th  Julyy  1839. — ^Bland,  C%c»fceflor.— This  case  having  been 
submitted  on  the  auditor^s  report  without  argument,  the  proceed- 
ings were  read  and  considered. 

The  plaintiff  founds  his  claim  to  relief  on  an  equitable,  or  vendor's 
Ken  upon  the  real  estate  designated  in  the  proceedings.  He  is 
here,  in  eflfect,  as  a  mortgagee  seeking  relief  against  a  mortgagor; 
but  as  a  mortgagee,  or  the  holder  of  an  equitable  lien  has  no  com- 
mon interest  with  the  general  creditors  of  the  debtor,  he  cannot  in 
his  and  on  their  behalf  institute  a  crecfitors^  suit,  (h)  Although 
this  bill  alleges,  <  that  the  personal  estate  of  the  intestate  will 
be  greatly  insufficient  to  pay  his  debts ;  *  yet  the  plaintiff  does 

(•)  laiS,  eh.  198, 1. 10.— (»)  Buniej  9.  filorgan,  1  Cond.  Cba&w  B«p.  ISt. 
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not  daim  as  one  having  a  common:  interest  vritb  tbe  ot&er  creditors 
of  J<Rchobu  Wekhy  deceased  ;  or  as  one  who  was  only  entitled  to 
obtain  immediate  satisfaction  here  out  of  his  real  estate  in  the 
hands  of  his  infant  heirs,  upon  tbe  ground  that  his  personal  estate 
was  insufficient  or  had  been  exhausted.  There  is,  therefore, 
nothing  in  the  pleadings,  as  they  stand,  which  shews  this  to  be  a 
dtditoir's  bill  under  which  all  the  other  creditors  of  the  deceased 
should  be  notified  to  bring  in  their  claims. 

It  is  true,  that  this  might  have  been  converted  into  a  cre<]itor's 
Goit;  and  that  this  surplus  distributed  among  these  heirs,  exclusive 
of  the  widow^s  share,  might,  before  it  was  paid  over  to  them,  have 
been  thus  intercepted  for  the  benefit  of  the  general  creditors  of  the 
deceased.  But  that  could  only  have  been  done  at  the  instance  and 
on  the  petition  of  a  creditor  having  a  common  interest  vnth  others, 
and  on  the  ground  of  the  insufficiency  of  the  personal  estate  of  the 
deceased ;  {c)  or  on  the  application  of  one,  who,  from  the  peril  in 
which  he  st6od,  had  a  right  to  be  substituted  for,  and  to  be  con- 
sidered as  such  a  creditor.  As  where  an  executor  or  administrator, 
who  had  paid  away  all  the  personal  assets,  was  actually  sued,  and 
against  vrtiom  judgment  was  likely  soon  to  be  recovered  by  a  credi- 
tor of  the  deceased,  petitioned  to  have  the  surplus  applied  to  tbe 
satisfiietion  of  such  claims  to  which  he  was  in  danger  of  being 
made  fiable ;  (d)  or  where  a  judgment  had  been  obtained  against 
the  surety  in  a  bond,  such  surety,  before  he  had  paid  any  part 
of  the  debt  was  allowed  to  sustain  a  creditor's  suit  here,  on  the 
ground  of  the  insufficiency  of  the  personalty,  and  to  have  the  real 
estate  of  the  deceased  debtor  sold  for  the  satisfaction  of  his  credi- 
tors, so  as,  in  whole  or  in  part,  to  save  such  surety  harmless,  (e) 


(0  LvtiiMr  9.  HaDfon,  1  Blaftd,  61 ;  Fenwiek  9,  Laaghlin,  1  Bland,  474.-^ 
(d)  O^fien  •.  Beoaet,  1  Bland,  S6,  note. 

{€)  AjLTHva*.  Trb  Attorket-Gsnziial.— This  bill,  filed  on  the  ath  of  Decern*, 
feer,  ISQOyli^  James  iLribtir  and  Daniel  Perkins,  states,  that  the  late  WiUiam  Biggs  died, 
leavlngno  known  heirs ;  that  the  plaintiff  Perkins,  had  administered  on  his  penenal  es- 
tate, whidi  was  insufficient  to  pay  his  debts ;  that  he  left  real  estate  for  which  an  escheat 
wamnt  hsd  been  taken  out,  which  the  plaintiffii  had  caveated,  ( 17S6,  cb.  78 ;)  that  the 
plaiaCiili  were  bound  as  snxeties  of  the  deceased,  and  the  debt  not  having  been  paid, 
they  were  still  Hable  as  snch ;  and  that  a  scrit  had  been  bronght  and  a  judgment  at 
taw  obtained  against  the  plaintiff  Perkins.  Whereupon,  it  was  prayed,  that  the  real 
estate  night  be  sold  to  pay  bis  debts ;  that  his  heirs,  if  any  there  were,  might  be 
notified,  and  that  a  subpoena  might  be  issued  to  the  attorney-general ;  (1785,  ch.  78 ; 
1794,  cb.  60, 8.  6.) 

Elizabeth  Hopkins  and  Joseph  George,  the  obligees,  to  whom  the  plaintiffs  were 
Wmndas  sureties  for  Biggs,  were  net  made  parties  ^  nor  was  Charles  Hackett,  who 
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Bat  in  this  case  there  is  no  creditor  before  the  court,  haTiiig  a 
common  interest  with  others,  and  resting  his  claim  to  relief  on  the 
ground  of  the  insufficiency  of  the  personal  assets  of  the  deceased; 
nor  any  one  who  can  have  any  pretence  whatever  to  be  considered 
as  having  a  right  to  be  substituted  for  such  a  creditor.  The  prajer 
or  recommendation  of  the  administrator  Joshua  Warfield  introduces 
to  the  court  no  such  party ;  and  the  suggestion  of  the  auditor  u 
altogether  unauthorized. 

Whereupon  it  is  *  Ordered^  that  the  statement  as  made  and 
reported  by  the  auditor  be  and  the  $ame  is  hereby  ratified  and  cod- 
firmedj  imd  the  trustee  is  directed  to  apply  the  proceeds  accoid- 


had  taken  out  the  et cheat  wammt,  made  a  partj ;  bat  it  appears,  that  on  the 
day  the  bill  was  filed,  Hackett  filed  a  petition,  praying  that  he  might  be  permitted^ 
perfect  his  titte ;  which,  howeyer,  does  not  appear  to  have  been  in  any  way  noticed 
by  the  Chancellor. 

An  order  of  puUication  was  passed  as  reqaiied  by  the  act  of  17S4,  ch.  €0,  s.  6;  and 
published  accordingly :  and  the  attorney-general  having  been  served  with  asubpsm, 
appeared  and  answered.  Upon  which  the  case  was  submitted,  and  on  the  Stfa  of 
Januaiy,  1808,  a  decree  for  a  sale  in  the  usukl  form  was  passed,  which  directed 
notice  to  be  given  to  the  creditors  of  the  deceased  to  bring  in  their  claims,  and  a  sale 
was  made  and  reported  accordingly. 

7/A  JiiM,  1804.— -Hanson,  QwnceUor. — Ordjeredy  that  the  sale  made  by  Janes 
Houston,  as  stated  in  his  report,  of  the  real  estate  of  William  Biggs,  be  absolately 
ratified  and  confirmed;  several  of  the  creditors  of  the  said  Biggs  baring  by  writing, 
expressed  their  approbation  of  the  said  rule.  Ordered^  likewise,  that  the  said  trastee, 
for  his  whole  trouble  and  expense  incurred  in  the  executio.n  of  his  trust,  be  aflowed 
the  sum  of  £87  lOt.  Od.  Let  the  auditor  of  this  court  state  the  application  of  the 
money  arising  from  the  said  sale,  allowing  the  said  commission  and  costs  of  soit,  to 
be  taxed  by  the  register. 

Under  the  notice  to  creditors  to  bring  in  their  claims,  Elizabeth  Hopkins  and 
Joseph  George,  with  nineteen  others,  brought  in  their  claims ;  amongst  whom  the 
auditor  made  and  reported  a  ctistribution  of  the  proceeds  of  the  sale,  as  directed.  The 
act  of  1786,  ch.  78,  directs,  in  cases  of  this  kind,  that  if  the  proceeds  of  the  safe  bs 
'not  sufficient  to  pay  the  whole  debts,  the  money  arising  fiom  such  sale  to  be  eqoaBy 
distributed  among  the  creditors  in  proportion  to  their  debts,  wiihout .tm§  jpreftrente* 

7th  SipUmber,  1806.--.-HANaoN,  Chtmc$Uor. — Ordered,  that  the  prmcipal  money 
arising  from  the  sale  of  the  real  estate  of  William  Biggs,  be  applied  according  to  the 
auditor's  statement;  and  that  the  receipt  in.  writing,  of  any  person  entitled  agreeably 
to  the  said  statement,  shall  be  admitted,  so  far  as  the  said  person  is  entitled,  in  the 
room  of  so  mudi  money  directed  to  be  brought  in  by  the  original  decree — and  that 
any  money  paid  or  to  be  paid  by  the  purchaser  for  interest,  shall  be  divided  in  doe 
proportion,  amongst  the  persons  entitled,  agreeably  Jo  the  said  statement,  to  the 
principal. 

Each  creditor  obtained  his  dividend  of  the  proceeds  of  sale  as  of  course,  leaving 
a  balance  still  due  to  Hopkins  and  Geoige,  for  which  the  plaintiA  were  liable  to  them 
as  suratiea. 
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ingiy,  with  a  due  proporticm  of  interest  that  has  been  or  may  be 
lecdyed. 


WiOiam  Geither  and  Joshua  WorJUldy  for  themselves  and  in 
bdialf  of  the  other  creditors  of  JfichoUu  Welchy  deceased,  on  the 
2&di  of  August,  1829,  filed  their  petition  in  this  case,  in  which 
thej  staled,  that  the  late  Mcholas  Welchy  bieing  indebted  to  Gair 
theTf  died  leaving  real  and  personal  estate;  that  administration 
hafing  been  granted  on  the  personal  estate  o(  the  late  J^Hcholas  to 
the  petitioner  Joshua  Warfiddj  he,  Gaithery  sued  Joshuay  and  ob- 
tained an  absolute  judgment  against  him ;  and  that  Joshua  being 
also  the  surety  of  the  late  J^PicholaSy  he,  GaUhety  had  moreover 
sued  and  obtained  a  judgment  against  him  on  that  ground.  Upon 
wUcb  it  was  prayed  that  the  petitioners  might  be  allowed  to  come 
in  as  creditors,  &c. 

26A  Mgiuty  1829.— Blakd,  CAanceOor.— The  case  with  this 
petition  having  been  submitted  without  remark  the  proceedings 
were  read  and  considered. 

It  is  admitted,  that  the  judgments  which  this  petitioning  credi- 
tor Gioihtr  recovered  against  the  administrator  of  the  late  Mcholas 
Wekh  were  absolute.  This  admission  is  alone  sufficient  to  pre- 
clude him  from  any  claim  upon  the  real  assets  in  the  hands  of  the 
heirs  of  the  deceased  debtor ;  because,  such  judgments  are  con- 
chisive  evidence  of  a  sufficiency  of  personal  assets  in  the  hands  of 
the  administrator  to  satisfy  the  claim.  And  that  too  as  well  be- 
tween such  creditor  and  the  heirs  of  the  deceased  debtor,  as 
between  such  creditor  and  the  administrator  of  the  deceased 
debtor.  Because,  if,  notwithstanding  such  a  judgment,  the  cre- 
ditor were  allowed  to  recover  against  the  heir,  leaving  the  judg- 
ment as  against  the  administrator  unirapeached,  and  it  surely  can- 
not be  revised,  impaired,  or  reversed  in  a  court  of  equity,  then  the 
jadgnoent  standing  as  conclusive  evidence  against  the  administrator 
of  a  sufficiency  of  assets,  the  heir  must  be  allowed,  according  to 
the  doctrine  of  substitution,  to  take  the  place  of  such  creditor,  and 
to  reimburse  himself  by  proceeding  upon  the  judgment  against 
the  administrator.  {/)  Which  would  be,  in  effect,  to  compel  the 
parties  to  have  recourse  to  a  singular  circuity  of  remedy ;  or  to 
divest  a  judgment  of  some  of  its  legal  consequences ;  or  to  deter- 

(/)  CliAon  9.  Bttrt»  1  P.  WUl.  esO;  Edwards  v.  Countess  Warwick,  2  P. 
WiU.  176. 
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mine,  that  a  judguent  should  have  one  kind  of  operation  at  lav, 
and  another  in  equity ;  or  to  hold  that  a  plaintiff  might,  when  it 
suited  his  purpose,  and  in  some  courts,  insist,  that  a  judgment, 
which  he,  himself,  had  caused  to  be  entered  up,  should  be  deemed 
conclusive  evidence  of  a  fact ;  and  yet  that  he  might  be  permitted, 
for  other  purposes  and  upon  other  occasions,  to  insist  that  it  should 
&ot  stand  in  the  way  so  as  to  prevent  him,  for  his  own  ben^ 
from  proving  the  non-existence  of  the  very  {act,  of  which  he  him* 
aelf  had  voluntarily  received  it  as  the  most  satisfactory  and  con* 
elusive  evidence,  {g)  Equity  follows  the  law,  and  in  no  respect 
with  more  satisfaction  than  in  avoiding  anomalies  and  incongmi- 
ties.  And  besides,  if  the  petitioner  Gailher^  had  intended  to  c(»- 
trovert  the  fact  of  the  sufficiency  of  the  personal  assets,  he  should 
have  filed  his  bill  here  for  the  recovery  of  his  dlaim ;  but,  by  suing 
at  law,  he  tacitly  waived  that  right,  as  against  the  heirs,  unless  a 
deficiency  should  be  relied  on  and  sustained  'as  i^  defence  by  the 
administrator ;  and  he  is  now  precluded  frdm,  doing  so,  by  the 
nature  of  the  judgments  he  himself  has  voluntarily  sued  fi)r  and 
obtained. 

The  other  petitioner  WarfUldy^  the  surety  of  the  late  Jfkholas 
Wekhj  might  have  filed  a  bill  here  against  his  heirs,  on  the  ground 
of  the  insufficiency  of  hh  personal  estate,  to  charge  the  realty  with 
an  indemnity  to  himself,  Warfield^  before  he  had  paid  the  debt; 
also  in  behalf  of  the  other  creditors  of  the  late  Jfidiolas  Wddi; 
but  having  failed  to  do  so,  and  having  submitted  to  an  absolute 
judgment  against  himself,  as  administrator  of  his  principal,  he  cao 
now  have  no  such  claim  to  relief.  (A)  , 

Whereupon  it  is  Ordered^  that  the  said  petition  be  and  the  same 
is  hereby  dismissed  with  costs* 


On  the  6th  of  November,  1829,  William  GaUher  and  Joshua 
Warfieldy  for  tiiemselves  and  in  behalf  of  the  other  creditors  of  the 
late  Mcholas  Welch^  filed  their  petition  in  this  case,  in  which  they 
again  stated  the  same  facts  which  they  had  set  forth  in  their  for- 
mer petition,  and  that  those  absolute  judgments  had  been  impro- 
vidently  rendered,  the  personal  estate  of  the  deceased  being  then 
wholly  insufficient  to  satisfy  the  claims  against  it.;  and  that  the 
petitioner  Welch  bislieved,  that  they  would  bind  only  a  proportion 


{g)  Dorsey  v.  Hammond,  1  Bland,  472.— (A)  Arthur  v.  The  Attomey*G«nertl, 


Wite  245,  note 


ELLICOTT  V,  WELCH.  Sffi 

of  assets  in  his  bands ;  and,  under  that  impression,  he  had  made  a 
£stribution  of  themi  accordingly :  that  those  judgments  should  be 
Teviaed  and  reformed ;  or,  at  least,  that  dividends  of  the  real  estate 
should  be  paid  equal  in  amount  to  the  personal  estate  paid  after 
their  rendition  in  discharge  of  other  claims*  And  further,  the 
petitioner  Warfield  alleged,  that  he  himself  was  a  creditor  of  his 
intestate  to  a  large  amount.  Whereupon  it  was  prayed,  that  the 
sntplos  might  be  applied  in  payment  of  all  just  claims  against  the 
estate  of  the  late  Nicholas  Welch. 

9ih  Jftmember^  1829. — ^Bland,  Giancellor. — ^The  case  on  this 
petition  having  been  submitted  without  argument,  the  proceedings 
were  read  and  considered. 

These  petitioners  Gaiiher  and  Warfieldy  presented  their  claim  by 
a  petition  filed  on  the  25th  of  August  laist,  which  was  disposed  of 
by  the  order  of  the  26th  of  the  same  month ;  and  feeling  still  satis- 
fied with  the  correctness  of  that  order,  it  will  be  only  necessary 
now  to  say  why  I  deem  the  new  matter  with  which  the  claim  is  by 
this  petition  connected,  must  be  deemed  altogether  unavailable. 

The  petitioner  Warfield  states,  that  the  judgments  were  rendered 
imprDYidently  and  from  ignorance,  on  his  part,  of  their  legal  effect 
and  operation.  If  ignorance  of  law,  to  this  extent,  were  to  be  con- 
sidered as  a  sufl^cient.foundation  for  a  Court  of  Equity  to  interfere, 
there  are  few  judgments  of  any  court  of  common  law,  which  a 
Court  of  Chancery  might  not  be  called  upon  to  revise  and  reform. 
But  this  court  can,  in  no  case,  revise  ot  reform  a  judgment  of  a 
coQit  of  common  law  in  any  respect  whatever;  attd  there  are  no  such 
special  circumstances  of  firaud,  surprise^  or  mistake  set  forth  in  this 
petition,  as  can  give  this  court  jurisdiction  to  grant  relief  against 
those  who,  as  heiirs,  creditors  or  parties  may  have  a  right  to  avail 
themselves  of  the  effect  and  operation  of  the  absolute  judgments 
obtained  against  the  petitioner  Warfield^  as  the  administrator  of  the 
late  ffichoUu  Welch,  (i)  And,  therefore,  upon  this  ground,  and 
for  the  reasons  given  in  the  order  of  the  26th  of  August  last,  this 
claim  must  be  again  rejected. 

But  the  petitioner  WarJUld  states,  that  he  himself  is  a  creditor 
of  bis  intestate.  If  so,  it  is  perfectly  well  settled,  that  he  might 
have,  at  once,  retained  and  applied  of  the  assets,  which  came  to 
his  hands,  so  much  as  was  sufficient  to  satisfy  his  own  claim ;  {j) 
and  having  this  well  known  legal  right,  it  must  be  presumed,  that 

(0  Rolnnaoa  v.  BeU,  2  Yem.  146.-tC;)  1796,  cb.  101,  sab  ch.  8,  f .  19. 
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he  had  so  retained  to  that  amoont ;  because,  the  absolute  judg^ 
ments  against  him  were  a  taeit  akid  conclusive  admission,  tint  he 
had  assets  sufficient  to  satisfy  that  as  well  as  his  own  daim,  whid 
could  only  be  satisfied  by  retainer  in  whole  or  in  due  pToporti<« 
with  others  for  which,  suit  might  be  brought.  And  since  he  made 
no  defence  on  the  ground  of  an  insufficiency  of  assets  to  satisfy  Ui 
own  claim  as  well  as  that  for  which  the  suits  were  brought,  those 
absolute  judgments  must  be  considered  as  alike  conclusiye  evidenoe 
of  a  sufficiency  of  assets  to  satisfy  both  of  them. 

Whereupon  it  is  Ordered^  that  the  said  petition  be  and  the 
is  hereby  dismissed  with  costs. 


See  this  case,  under  the  name  of  Gaiiher  4r  Warfidd  v.  WddCi 
EstaUy  reported  in  3  G.  &  J.  259. 
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A  party  may,  as  of  course,  -wlUidraw  any  docamen^  which  he  himsdf  Ins  toIiibIb- 
rily  put  upon  file,  for  the  purpose  of  having  it  authenticated. — Commiwifliiers 
may  summon  a  witness  to  attend  before  them ;  and  the  court  wiU  compel  him  to 
do  so ;  but  a  commission  should  be  issued  so  as  ttt  have  the  ezaminadoD  at  a 
reasonable  distance  fix)m  the  residence  of  the  witness. 

This  bill  was  filed  on  the  26th  of  June,  1828,  by  John  &nnf 
MaccuJibin  against  Elizabeth  MaJtthewSy  William  D.  Maitkfm^ 
Mary  E.  Matthews,  John  E.  Matthewsy  Jesse  Matthews  and  John 
HaU.  It  appeared,  that  the  plaintiff  had  sold  a  parcel  of  land  to 
John  MatthewSy  the  intestate  of  the  defendant  HaUy  the  late  hus- 
band of  the  defendant  EKzabethy  and  the  father  of  the  other  defen- 
dants, who  were  all  infants;  that  the  land  described  as  lying  within 
certain  specified  boundaries,  was  estimated  to  contain  three  hun- 
dred acres  more  or  less ;  and  was  to  be  paid  for  at  $6  66}  cents 
per  acre ;  that  upon  that  estimate,  part  of  the  purchase  money  vas 
paid,  and  a  bond  given  for  the  residue;  and  a  bond  of  coAveyance 
g^ven  by  the  vendor  to  the  vendee ;  that  afterwards  a  survey  was 
made,  and  the  tract  was  found  to  contain  five  hundred  and  thirty 
acres ;  that  the  bond  given  for  the  residue  of  the  purchase  nioney 
had  been  assigned  to  a  certain  Jficholas  Bricey  and  was  not  then 
paid;  and  that  the  defendant  HaUy  as  administrator,  had  taken 
possession  of  the  effect9  of  the  intestate.     Whereupon  it  was 
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myedy  that  the  plaintiff  might  obtain  a  decree  for  the  sale  of  the 
and  for  the  payment  of  the  purchase  money,  and  have  such  other 
;elief  as  might  be  consistent  vdlh  equity. 

The  defendant  Elizabtihy  put  in  her  answer,  and  therewith  filed, 
as  an  exhibit,  the  original  bond  of  couTcyance ;  the  other  defen- 
dants also  filed  their  answers ;  to  all  which  the  plaintiff  put  in  a 
general  replication.  Whereupon  a  commission  was  issued  to  the 
ccMDinissioners  in  Baltimore  to  take  testimony. 

After  which  the  plaintiff,  by  his  petition  prayed,  that,  for  the  bietter 
jiioof  of  his  bill,  and  that  he  might  be  the  better  able  to  sub- 
stantiate his  claim  therein  set  forth,  the  register  might  be  ordered 
to  ddiyer  to  him  the  said  original  bond  of  conTcyance. 

23cl  November^  1829, — ^Blamd,  Chancellor. — According  to  th6 
rule  and  the  general  practice  of  the  court,  each  party  is  entitled,  as 
of  courae,  without  any  special  order  for  that  purpose,  to  withdraw 
from  the  files  any  writing  or  document  which  he  himself  has  placed 
there,  or  of  which  he  may  have  made  an  exhibit  and  filed  with  his 
bill  or  answer,  in  order  to  have  it  proved  under  a  commission  to 
take  testimony.  Upon  the  ground,  that  each  party  may  be  safely 
eatnisted  in  withdrawing  and  taking  care  of  any  documentary  evi- 
dence which  he  had  previously  brought  in  as  necessary  to  the  sup- 
port of  his  claim  or  defence;  and  which  had  not  been  ordered 
into  court  for  safe  custody ;  (a)  or.  where  it  did  not  appear,  from 
the  peculiar  nature  of  the  case,  that  the  court  should  have  the 
power  of  so  dealing  with  the  instrument  as  to  be  reasonably  sure 
of  having  it  produced  upon-  all  occasions  where  its  production 
might  be  necessary,  (b)  But  the  Chancellor  cannot  order  SLrecord, 
soch  as  a  bill,  answer  or  deposition,  out  of  the  possession  of  the 
proper  officer  of  the  court,  exciept  in  some  very  peculiar  cases,  (c) 

Here,  however,  it  appears,  that  the  document  called  for  by  this 
plamtiff,  has  been  exhibited  by  the  defendants,  as  the  instrument 
of  writing  given  by  him  to  the  vendee,  under  whom  they  claim, 
and  as  the  principal  or  only  muniment  of  their  title.  Thie  plaintiff, 
therefore,  can  have  no  occasion  to  have  it  authenticated ;  for  hav- 
ing been  thus  admitted  by  the  defendants  it  may  be  read  against 
them  by  the  plaintiff  without  proof;  (d)  nor  is  this  a  case  in  which 


(•)  Webb  9.  Lord  Lymington,  1  Eden,  8. — (b)  Franklaad  9.  Hamden,  1  Vein. 
M;  Beckfiyrd  v.  Wildman,  16  Ves.  488. — (c)  Anouymou,  1  Vei.  jun.  152;  Fau- 
Tuer  9,  Tynte,  7  Yes.  292.— (<< )  Cox  «.  AUiagbuD,  4  Cond.  Chan.  Rep.  160. 
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he  can,  upon  any  -ground,  claim  to  have  it  taken  from  tbe  file,  aad 
committed  to  his  custody,  for  any  purpose  whatever,  (e) 

It  is,  therefore,  Ordered^  that  the  said  petition  be  dismissed 
with  costs. 

The  commissioners  of  Baltimore  to  whom  the  commission  to 
take  evidence  had  been  issued,  upon  the  application  of  the  pbis- 
tiff,  issued  a  summons  in  the  foUowiog  words : 
^John  H.  Maccubbin  v.  Elizabeth  Matthews,  and  others. — In 
Chancery.' 
/  To  Charles  Waters^  Henry  C.  Dunbar,  a,nd  CPJfeal  CrommA\ 
you  are  hereby  summoned  to  attend  at  the  office  of  Benjamisk  C 
Bidgate,  corner  of  St.  Paul's  and  Faycttte  streets,  in  the  city  of 
Baltimore,  on  Taesd9y,  the  22d  day  of  December,  instant,  at  10 
o'clock^  A.  M.,  to  testify  for  the  complainant  in  the  above  cause 
By  order  of  the  commissioners',  John  Carrere,  jun.,  clerk,  Balti* 
more,  8th  December,  1829«' 

Which  summons  Charles  Boour  made  oath  be  had  legulariy 
served.  After  which  two  of  those  witnesses,  having  &iled  to 
attend,  as  required,  the  commissioners  reported,  that  the  plaintiff 
had  represMited  to  them,  that  the  said  witnesses,  WaUrs  and 
Cromwell,  were  material  witnesses  in.  the  case ;  and  that  as  he 
was  otherwise  remediless,  prayed,  that  the  court  would  direct  an 
attachment  to  compel  them  to  attend  and  testify. 

1$^  Jariuary,  1830. — Bland,  Oiancellor.-^It  is  very  certain, 
that  this  court  has,  at  all  times,  been  endowed  with  ample  pom 
to  have  bought  before  it  any  testimony,  documentary  or  veiU, 
necessary  to  a  just  exercise  of  its  jurisdiction,  or  which  it  may  fisd 
to  be  necessary  to  aid.  any  suitor  in  having  taken  and  produced, 
as  competent,  pertinent,  and  material  to  his  case.  (/)  And  it 
appears,  that,  under  the  provincial  govemmei^t,  and  since,  tUs 
power  to  enforce  the  production  of  evidence,  fpr  the  benefit  of  its 
suitors,  has  been  often  exercised  in  a  manner  analogous  to  Ibt 
pursued  by  the  English  Court  of  Chancery,  (g)    And,  therefore, 

(e)  Gnves  o.  Budgel,  1  Atk.  444 ;  Hams  v.  Bodenbtm,  1  Cond.  Chan.  R«p.  14L- 
(/)  Amy  V.  Long,  9  Eaat.  484;  Lupton  «.  Hescott,  1  Good.  Chan.  Rep.  ISS.- 
(g)  Brassing^on  v.  Brassington,  1  Cond.  Chan..  Rep.  233 ;  Bradshaw  v.  Bradiibaw,4 
Cond.  Chan.  Rep.  464;  S.  C.  ft  Cond.  Chan.  Rep.  122;  Corsen  v.  Dubois,  S  Cob. 
Law  Rep.  86 ;  Cowell  v.  Seybrey,  1  Bland,  18,  note ;  Bryson  v.  Petty,  1  Bland,  1% 
note ;  Onion  v.  McComas,  ante  88,  note;  1  Newland's  Chan.  Pra.  273. 

CSuurUi,  4rc.,— To  our  tnisty  and  well  beloved  Lieutenant  Colonel  Henry  BamO 
imd  Colonel  Henry  Jowles,  greeting :  Wkereoi,  by  a  final  order  and  decree  of  oni 
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Ihe  pcoY«ODS  of  the  late  act  of  assembly  professing  to  proride 
coiDpulsorj  process  in  such  cases,  (A)  can  only  be  regarded  as  a 
mere  affirmance  of  the  pre-existing  powers  of  the  court. 

But|  in  enforcing  the  attendance  of  witnesses  before  commis- 
sioners, the  court  will  so  exercise  its  authority  as  to  leave  to  the 
suitor  ereiy  benefit  he  can,  with  propriety,  ask,  without  imposing 
upon  the  witness  any  unnecessary  trouble  or  expense*  It  has  long 
been  the  practioe  to  allow  suitors  to  have  commissions  to  take  eyi- 
denoe  directed  to  commissioners  most  convenient  to  the  residence 
of  the  witnesses;  so  that  they  may  not  be  compelled  to  travel 
any  unreasonable  distance  to  give  their  testimony.  And,  there- 
ibre,  instead  of  forcing  a  witness  to  attend  at  a  great  distance  from 
his  home,  as  for  example,  firom  his  residence  on  the  Eastern  Shore, 
to  attend  commissioners  sitting  in  Allegany,  the  party  would  be 
directed  to  have  a  commission  to  some  more  convenient  place 
within  a  reasonable  distance  from  the  habitation  of  the  witness ; 
without  regard,  however,  to  the  place  being  within  the  same 
county  or  not^  as  the  jurisdiction  of  the  court  extends  indiscrimi- 

Higfa  Court  of  Chancery,  remaiDiDg  upon  record  in  our  said  court,  it  is  ordered  and 
appoltttBd  you  to  audit,  state,  and  examine  the  accounts  and  other  laatters  between 
Thonas  ^nd,  and  Damoras  his  wife,  eomplainaots,  and  £dward  Doney,  and  Saxah 
hie  wife,  defendants,  depending  in  this  court,  or  at  law,  and  stopped  by  injunction  of 
tills  oooit,  at  such  time  and  place  as  you  shall  appoint ;  which  said  order  of  our  said 
couft  is  hcieunto  annexed.  We,  willing  that  justice  should  be  done,  and  that  aU 
decrees  and  orders  of  our  said  court  should  be  exactly  performed,  do  hereby  stricOy 
chaige  sad  command  you,  and  either  of  you,  that  the  said  parties,  complainants  and 
defendants,  you  call  before  you  at  such  time  and  place,  as  to  you  shall  seem  meet,  and 
Ibe  said  accounts  and  other  matteis,  between  the  said  parties,  that  you  audit,  state 
sad  examine,  according  to  the  order  of  our  said  court ;  and  that  a  report  of  your 
pneeediiig  herein,  that  you  send  to  us  under  ydur  hands  and  seals  into  our  Court  of 
Chancery,  the  tenth  day  of  February  next,  wheresover  we  shall  then  be,  and  this 
cur  precept.  Witnees  eurself  at  our  city  of  St  Maries,  the  18th  day  of  December, 
in  the  8th  year  of  oar  Dom^  fce.,  Auoque  Domini  1S79.— €%afi«ery  Jlscordf,  Ub,  C. 

dorlct,  ^.— To  Andrew  Toulson  and  William  Currier,  of  Cecil  county,  greeting : 
We  coBBsnd  you,  that,  all  excuses  set  apart,  you  be  and  personally  appear  before 
Jaaes  Stately  and  James  Frisby,  our  eommissionen»  by  virtue  of  our  commission  to 
them  directed,  out  of  our  Court  of  Chancery,  at  such  certain  day  and  place  as 
our  said  commissioners  shall  make  known  unto  you,  that  they  may  then  and  there 
digenti^  examine  you,  upon  certain  interrogatories,  on  the  part  of  John  Browning, 
cnrnphimant  against  George  Oldfield  and  Andrew  Petenon,  defendants ;  and  further 
ts  do  and  receive  what  our  said  court  shall  consider  of  in  that  behalf;  and  this  yon 
nay  in  no  wise  omit  under  the  pain  of  ten  pounds  sterling  a  piece :  and  have  you 
there  this  writ.    Witness,  kc,  2Sth  of  May,  1SS1.— C%imc»ry  IZeconb,  Ub.  C.  V. 

(i)  1814.  cb.  US. 

33  T.2 
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nately  over  the  whole  territory  of  the  state,  (t)  But  here  no  ohjee- 
tion  of  this  kind  appears  to  have  been  made  by  these  witnesses; 
and,  therefore,  they  must  be  ordered  to  attend  as  prayed. 

Orderedj  that  the  said  Charles  Waters  and  O^Jfeal  Cromwdlj 
attend  before  the  said  commissioners  at  their  office  in  the  city  of 
Baltimore,  on  Monday,  the  18th  day  of  the  present  month,  and 
from  time  to  time  thereafter,  as  the  said  commissioners  may  appoint, 
then  and  there  to  answer,  on  oath  or  affirmation,  all  such  lawfiil 
questions  as  may  be  propounded  to  either  of  them,  touching  the  said 
matter  in  controversy ;  and,  on  failing  to  do  so,  that  they  or  he 
who  shall  so  fail,  be  forthwith  thereafter,  brought  before  this  oomt 
to  answer  the  said  contempt.     Provided  that  the  said  commis- 
sioners, give  notice,  as  u^ual,  to  the  opposite  party,  of  the  time  and 
place  of  taking  the  said  testimony.      And  it  is  further  Ordend, 
that  the  register  issue  an  attachment  as  prayed  to  enforce  obe- 
dience to  this  order. 


After  which,  these  witnesses  attended,  their  depositions  were 
taken,  and  the  commission  was  returned,  together  with  their  and 
other  testimony.  Upon  which  the  case  was  heard ;  and  on  the 
30th  of  April,  1833,  it  was  Decreed^  that  the  administrator  should 
pay  to  the  plaintiff  the  balance  of  the  purchase  money,  other  than 
that  due  upon  the  bond,  &c. 
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A  cieditor'f  siit  agaiBst  an  executor  alone.— A  creditor  permitted  to  come  iii»fli 
petition»  before  tiie  defendant  had  answered^ — ^Where  a  plaintiff  has  an  inteieitii 
books,  which  the  defendant  admits  to  be  in  hie  pooeeoflion,  he  majr  be  ordered  ti 
produce  them ;  but  they  muit  be  called  ibr  by  petition,  not  by  way  of  eze^tioa 
to  the  defendant's  answer.— The  answer  ovenroles  the  plea. 


This  bill  was  filed  on  the  22d  of  May,  1829,  by  2%e 
and  Directors  of  the  Bank  of  Maryland  against  Cktmberlaid 
Dugany  surviving  executor  of  James  Clarke^  deceased.  The  biD 
charged,  that  the  executors  of  the  deceased  by  their  improper, 
negligent,  and  illegal  conduct  had  so  managed  the  assets  of  the 
deceased,  that  a  large  amount  of  them  had  been  wasted ;  in  con- 
sequence of  which  his  creditors  had  not  been  paid.     Whereupoa* 


(t)  Anonymous,  4  Mad.  468 ;  Dorsey  «.  Hammond,  1  Bland,  466. 
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it  was  prayed,  that,  for  the  benefit  of  themselves  and  the  other 
creditors  of  the  deceased  who  might  be  permitted  to  come  in,  the 
suniviiig  executor  might  be  ordered  to  account ;  that  the  creditors 
might  be  paid,  &c. 

After  ^ieh  Elizabeth  Bkdr,  executrix  of  WUUam  Blair j  de- 
ceased, by  her  petition  stated,  that  she  had,  at  September  term, 
1884,  of  Baltimore  County  Court,  recovered  a  judgment  against 
die  executors  of  Clarke  for  the  sum  of  flOOO,  with  interest  from 
die  23d  of  May,  1814,  and  costs,  to  bind  assets ;  -which  debt  had 
Bot  been  paid.  Whereupon  she  prayed  to  be  admitted  to  come 
into  Ais  creditors'  suit  as  a  co-plaintiff,  paying  a  proportion  t)f  the 
eipenses,  Jtc. 

23d  October  J  1829.— Bland,  ChanceUor.— It  has  long  been  the 
piaetice  to  allow  a  creditor  to  come  in  at  any  time  after  a  creditor's 
bin,  sock  as  this  is,  has  been  filed ;  and  before  as  well  as  after  a 
decree  to  account  has  been  passed  before  the  assets  have  been 
actually  distributed,  (a)  Therefore  it  is  Ordered^  that  the  said 
EUzAeA  Blair  be  and  she  is  hereby  admitted  as  a  party  plaintiff 
10  this  suit  upon  the  terms  prayed. 


On  the  8th  of  December,  1829,  the  defendant  put  in  an  answer 
porportiDg  to  respond  to  all  the  matters  of  the  bill;  and  then 
adding  thereto  a  plea  of  a  prior  suit  and  decree,  in  the  Orphans 
Coort  of  Baltimore  County,  embracing  the  same  matter  in  bar  of 
this  suit. 

To  this  answer  and  plea  the  plaintiiSs  took  the  following  excep- 
tions ;  first y  for  that  the  said  defendant  has  not  admitted  or  denied, 
that  the  said  executors  discounted  upwards  of  $20,000  in  notes 
and  other  securities,  or  what  other  amount,  which  the  said  execu- 
tois  had  received  for  the  sale  of  their  testator's  property,  a  few 
days,  and  when,  before  the  bond  of  said  defendant  was  credited  to 
said  darkens  estate,  as  stated  in  the  said  complainant's  bill. 
Acond,  for  that  said  defendant  has  not  stated  when  and  at  what 
time  each  and  all  of  the  sums  of  money  received  and  paid  by  him, 
and  by  said  executors  were  received  and  paid ;  but  has  referred  to 
the  several  accounts  of  the  executors  returned  to  the  Orphans 
Court,  and  exhibited  with  said  complainants'  bill,  to  shew  when 
the  amounts  were  paid  and  received,  whereas  said  accounts  do  not 
shew  when  said  several  amounts  were  paid  or  received.     Thirds 

^ — ■  -----   ^ 

(a)  Strike*!  Case,  1  Bland,  86. 


} 
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beeause  said  defeodant  kas  not  brought  inlo  this  court  Uie  books 
of  acooufit  of  said  Jwiet  Clarke^  nor  offered  to  do  so ;  nor  has  he 
produced  and  brought  into  this  court,  nor  offered  to  do  so,  fte 
bond  of  said  defendant  to  said  Clarke ;  and  has  assigned  no  retssn 
for  his  omission  to  do  so«  The  plaintiffs  then  go  on  to  stste  iiz 
other  exceptions  to  the  sufficiency  of  the  answer ;  and  then  thc^ 
saj  ttfdhy  because  the  said  answer  is  accompanied  by,  or  incoipo- 
rates  a  plea  which  covers  the  whc^  matter  of  said  biR  of 
^binant;  and  which,  if  good  and  sufficient,  woukt  render 
answer  incompatible,  expensive,  and  unnecessary.  •  And  is  otho^ 
wise,  and  in  other  respects  evasive,  and  insufficient.  Wherenpoa 
an  order  was  passed  appointing  a  day  for  hearing  these  exceptMK. 
After  which  the  matter  was  brought  before  the  court 

14/A  Jdnuaryj  1830. — BifAim,  Qkanctliar. — The  exceptions  ti 
the  answer  of  the  defendant  standing  ready  for  hearing,  and  hav- 
ing been  submitted  without  argument,  the  proceedings  w«re  itti 
and  considered. 

In  genoral^  wherever  a  plaintiff  has  an  interest  in  any  books  of 
papers,  which  a  defendant,  by  his  ansvrer^  admits  to  be  in  his  pos- 
session, he  may  be  ordered  to  produce  them  on  petition  of  the 
plaintiff,  specifying  what  books  or  papers  are  wanted,  (b)  But,  in 
tfiis  instance,  the  plaintiff  by  their  third  exception,  object  to  die 
sufficiency  of  the  answer ;  because,  the  defendant  has  not  broogbt 
into  court  the  books  of  James  Clarke^  and  the  bond  of  the  defen- 
dant. So  far  as  the  bill  calls  for  any  disclosures  respecting  diOK 
books,  or  that  bond,  which  have  not  been  answered,  the  answer 
may  be  deemed  insufficient  and  exceptionable ;  but,  althoo^  tike 
production  of  those  books  and  papers  is  a  part  of  the  discoveiy, 
vrtiich  this  defendant,  on  his  submitting  to  answer  is  bonnd  to 
make,  yet  die  taking  of  exceptions  to  his  answer,  because  of  his 
not  producing  them,  is  not  the  mode  in  which  a  defendant  may  he 
compelled  to  produce  books  and  papers  for  the  benefit  of  the  plain- 
tiff in  tiie  progress  of  <lhe  case,  or  at  the  final  hearing ;  the  appli- 
cation to  have  any  such  documents,  as  a  defendant  admitsto  be ia 
his  possession  or  under  his  control,  brought  in,  must  be  made  bjr 
petition,  (c)     This  third  exception  must  therefore  be  overrated. 

The  defendant  having  submitted  to  answer,  must,  according  to 
the  established  rule,  answer  fully  as  to  every  fact  in  any  way  mate* 


(6)  Ringgold  v.  Jones,  1  Bland,  90,  note;  S  Mad.  Pr.  Chan.  S90;  1  Newlaad, 
Chan.  199.— (c)  1  Hams.  Pre.  Chan.  822;  Wagram  Diacoveiy,  14. 
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lial  and  pertinent  to  the  plaintiff's  case  as  set  forth  in  his  bill,  (d) 
Bat  tins  defendant,  after  having  thus  submitted  to  answer,  has 
offered  a  plea,  covering  the  whole  ground  of  his  answer,  in  which 
ke  pka&  and  relies  upon  a  decree,  in  another  tribunal,  upon  the 
same  matter,  as  a  bar  to  this  suit.  A  plea  must  always  rest  upon 
that  which  shews,  that  the  defendant  should  not  be  compelled  to 
answer  at  aQ  j  and  therefore  an  answer  to  any  thing  relied  on  by 
way  of  plea  overrules  the  plea ;  because,  if  a  defendant  answers 
to  the  matter  covered  by  his  plea  he  thereby  waives  his  plea ;  and, 
hence  it  is  an  established  rule,  that  where  a  defendant  pleads  and 
answers  to  the  same  case,  the  answer  overrules  the  plea.  Conse- 
qaeatly,  even  supposing  this  plea  to  be  good  and  available  if  it 
had  stood  alone,  it  is  clearly  overruled  by  the  answer  to  which  it 
has  been  subjoined,  (e) 

Whereupon  it  is  Ordered^  that  the  third  exception  of  the  plain- 
tifi  to  the  answer  of  the  defendant  be  overruled ;  and  that  all  the 
otter  exceptions  of  the  plaintiff  thereto  be  sustained ;  and  that 
the  defendant  pay  unto  the  plaintift  all  the  costs  of  the  said  excep* 
tions  inclnding  a  solicitor's  fee  to  be  taxed  by  the  register.  {/) 

And  it  is  further  Ordered^  that  the  said  plea  of  the  defendant  be 
overniled ;  and  that  the  defendant  pay  unto  the  plaintiffs,  the  sum 
ef  £5  current  money,  and  ttke  costs  of  the  said  plea  to  be  taxed  by 
tibe  register,  and  be  in  contempt  until  the  said  sum  of  money  and 
costs  be  AlUy  paid,  {g) 

And  it  is  further  Ordered^  that  the  defendant  make  a  full  and 
taffideiit  answer  to  the  bill  of  complaint  on  or  before  the  20di  day 
ef  February  next.  ^ 

The  defendant  answered  as  required  by  this  mrder,  to  which  the 
yhinlifft  having  put  in  a  general  replication ;  and  commissions 
having  been  issued  and  returned  with  evidence  taken  under  them, 
the  case  was,  by  consent,  referred  to  the  auditor,  with  directions 
to  st^ite  accounts ;  and  notice  having  been  given  by  advertisement 
in  the  newspapers,  to  the  creditors  of  JanM  Gaarhe^  deceased,  to 
file  the  vouchers  of  their  claims,  the'  auditor  made  a  report  accord- 
ingly, whidi  was  confirmed,  &c. 


{i)  Mazamdo  «.  Miutland,  8  Mad.  69;  Salmon  v.  Clagett,  post.— («)  Cottington 
9.  Hatcher,  2  AUc.  156 ;  Blacket  v.  Langlands,  Anstr.  14 ;  Fomm  Rom.  68 ;  James 
».  8adgrove»  1  Cond.  Chan.  Rep.  8 ;  Hannah  K.  Chase's  Case^  1  Bknd,  217. — 
(/)  ISaO,  ch.  161,  s.  8.— (g)  1785,  cb.  72,  s.  26. 
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AU  cofflmon  wairants  most  be  lodged  with  the  principal  soireyor,  and  entered  ii 
the  manner  prescribed;  otherwise  surveys  made  under  them,  will  be  deemed  ?aid 
as  against  others  regularly  made. — No  positive  rule,  or  law  can  be  suffered  to  be 
made  the  instrument  of  fraud. — ^Where  there  is  a  material  difference  between  tke 
location  itt  the  surveyor's  book,  and  the  actual  survey,  the  latter  is  taken  as  aw* 
tnal  abaadonment  of  the  former. — In  caveat  cases,  there  being  no  appeal,  it  ii 
usual,  where  there  is  a  reasonable  doubt,  to  let  the  patent  go,  so  as  thereby,  ■ 
effect,  to  give  the  parties  the  benefit  of  an  appeal. 

This  case  arose  in  the  land-office  upop  cross-caveats,  the  one  ly 
The  Baltimore  and  Ohio  Rail  Road  Company^  as  the  holder  of  a 
certificate  of  a  tract  of  land,  called  Clara  Fisher ^  against  the  issu- 
ing of  a  patent  on  the  certificate  for  the  tract  of  land,  caDed  Bkefi 
Bend;  and  the  other  by  The  Chesapeake  and  Ohio  Canal  Companj, 
as  the  assignee  of  a  certificate  obtained  by  WiUiam  W.  Hoyt,  d 
the  tract  of  land,  called  River'* s  Bendy  against  the  issuing  of  a  patent 
on  the  certificate  of  the  tract  of  land,  called  Clara  Fisher, 

It  appears,  that  about  the  23d  of  May,  1828,  the  surveyor  of 
Allegany  county,  was  requested  to  attend  on  the  Potomac  iiTer, 
near  the  mouth  of  Sidelinghill  creek,  to  execute  some  wairants 
held  by  John  V.  X.  McMahon,  for  the  use  of  The  BalliawrecsA 
Ohio  Bail  Road  Company;  that  the  surveyor,  being  othome 
engaged,  sent  his  deputy,  who  made  the  survey,  as  required,  ufider 
a  common  warrant,  of  the  tract  called  Clara  Fishery  on  the  SSA 
day  of  May,  1828.  But  the  warrant  not  having  been  put  into  tk 
surveyor's  hands  until  four  days  after,  that  is,  on  the  29th  of  Maj, 
he  therefore  dated  the  certificate  of  survey  for  Clara  Fisher  on  that 
day,  and  not  of  the  day  when  the  survey  was  actually  made. 

On  the  other  side,  it  appears,  that  William  W.  Hayey  invkr 
whom  The  Chesapeake  and  Ohio  Canal  Company  claim,  as  hii 
assignee,  having  a  special  warrant,  placed  it  in  the  hands  of  the 
surveyor  of  Allegany  county,  ^  which  warrant,  the  surveyor  sajs, 
was  by  me,  on  the  28th  day  of  May,  1828,  located  for  the  said 
William  W.  HoyCy  in  a  book  kept  by  me  for  the  purpose,  on  the 
bank  of  the  Potomac  river,  below  and  adjoining  to  the  lines  of  a 
tract  of  land,  the  property  of  Jlfr.  LanlZj  which  tract  of  land  lies  at 
the  mouth  of  the  Devil's  Alley  run ;  and  to  extend  down  from  the 
lines  of  szid  Lantz^s  land  with  the  meanders  of  the  Potomac  river 
to  the  lands  formerly  belonging  to  McQueeny  and  now  said  to  belong 
to  Mr.  Hughesy  and  to  extend  out  from  the  river  for  quantity.* 
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And  the  surveyor  further  says,  *I  certify,  as  surveyor  of  Allegany 
counly,  that  I  have  carefully  surveyed  for  and  iu  the  name  of  him, 
the  said  WiUiam  W,  Hoye,  all  that  tract  or  parcel  of  land  lying  and 
being  in  Allegany  county  aforesaid.  Beginning  about  twelve  feet 
south  from  an  ancient  elm  tree,  standing  on  the  bank  of  the  Poto- 
mac river,'  &c.  Thus  going  on  to  describe  the  lands  which  had 
been  so  specially  located  in  the  surveyor's  book,  by  courses  and 
distances,  to  be  held  by  the  name  of  River's  Bendy  which  courses, 
distances,  and  quantity  of  the  tract,  called  Riveras  Bendy  on  com- 
panson,  appear  to  be  precisely  the  same  as  those  of  the  tract  of 
land,  called  Clara  Fisher;  which  conclusively  shews,  that  those  two 
names  do  not  designate  different  tracts,  but  identically  the  same 
lands. 

22d  Januatjfy  1830. — Bland,  Chancellor. — ^These  cross-caveats 
standing  ready  for  hearing,  and  the  solicitors  of  the  parties  having 
been  folly  heard,  the  proceedings  were  read  and  considered. 

By  the  second  article  of  the  rules  and  orders  of  the  16th  of  April, 
1782,  for  the  direction  of  surveyors,  it  is  declared,  that  *  upon 
receipt  of  any  common  warrant  you  are  to  note  down  in  a  book,  to 
be  kept  by  you  for  that  purpose,  the  time  of  your  receivmg  it,  the 
quantity  of  acres  included  therein,  the  date  thereof,  and  at  what 
place,  the  person  who  obtains  it,  lobates  the  same  ;  and,  when  any 
other  person  desires  to  locate  a  warrant  on  land  which  some  other 
person  has  already  entered  a  warrant  to  affect,  you  shall  j  if  required, 
produce  your  book  of  entries,  and  shew  him  that  entry  or  location, 
if  such  demand  be  made  at  your  house,  or  any  other  place  where 
your  book  of  entries  shall  be.'  And  by  the  nineteenth  article  of  tbe 
same  set  of  rules,  it  is  declared,  that  ^  you  are  not,  after  the  receipt 
of  these  instructions,  to  suffer  any  person  to  run  out  the  lines  of  of 
execute  any  warrant  for  you,  unless  an  assistant  properly  qualified; 
and  to  prevent  all  disputes  about  the  priority  of  entries,  or  loca* 
tions  of  land,  no  assistant  shall  presume  to  receive  or  enter  the  lo- 
cation of  any  warrant  whatever,  that  power  being  solely  vested  in 
the  surveyor.'  (a) 

These  regulations  appear  to  have  been  taken  almost  verbatim 
from  those  given  to  surveyors  on  the  5th  of  December,  1768.  (6) 
And  yet  it  seems  to  be  admitted,  notwithstanding  they  have  been 
80  long  in  force,  that  there  has  been  hitherto  no  adjudication  in  the 


(a)  Land  Hoi.  Ass.  486.— (6)  Land  Ud.  Am.  284. 
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land  officci  or  none  now  to  be  found  there  on  questions  arising  oat 
of  any  state  of  things  similar  to  that  presented  by  these  cayeats. 

It  was  contended,  on  the  part  of  the  Rail  Road  Company^  that 
an  assistant  surveyor  is  only  prohibited  from  receiving  and  enteriif 
the  description  of  the  location  of  a  common  warrant ;  but  that  he 
may  receive  the  warrant  and  execute  it  without  its  being  first  de- 
liyered  into  the  hands  of  the  surveyor. 

But  it  is  clear,  that  all  comn^on  warrants  must  be  first  lodged 
with  the  principal  surveyor  of  the  county  before  his  assistant  en 
be  permitted  to  execute  them  in  any  way  whatever.  The  second 
article  explicitly  requires  four  things  to  be  entered  and  noted  in 
the  surveyor's  book  in  all  such  cases.  Finty  the  time  of  receiviog 
the  warrant ;  second^  the  quantity  of  acres  included  therein  ;  Hiri^ 
the  date  thereof;  and  fourth^  at  what  place  the  parson  who  obtaios 
it  locates  the  same.  The  three  first  of  these  notations  are  poonp- 
torily  required  in  all  cases ;  but  the  last,  it  is  evident,  from  its  na- 
ture, and  the  express  language  Qf  the  rule  itself,  can  only  be  made 
^  when  any  person  desires  to  locate  a  warrant.'  The  restridioB 
imposed  upon  assistant  surveyors,  by  the  nineteenth  article,  in  the 
clearest  terms,  embraces  all  four  of  these  notations ;  it  is  declared, 
that  ^  no  assistant  shall  presume  to  receive  or  enter  the  location  of 
any  warrant  whatever.'  The  one  book  in  which  all  these  entries 
are  directed  to  be  made,  is  to  be  kept  by  the  surveyor ;  he  alone, 
therefore,  can  make  them,  and  produce  that  book  to  all  other  hold- 
ers of  warrants,  who  may  come  to  have  them  entered  and  located 
on  lands  to  which  they  may  wish  to  acquire  a  right  of  pre-emption 
fix>m  that  date,  by  giving  and  entering  a  special  description  of 
them.  The  obvious  and  expressly  declared  intention  of  these  le- 
gulations  is,  ^  to  prevent  all  disputes  about  the  priority  of  entries 
or  locations  of  land.'  But  this  object  could  not  be  attained,  if  the 
principal  and  assistant  were  each  allowed  to  receive  entries  and 
locations,  each  of  which  was  to  be  considered  as  equally  available; 
nor  could  any  one  ascertain,  from  a  view  of  the  books  and  pro- 
ceedings of  either  the  principal  or  assistant  surveyor  alone,  whether 
any  other  person  had  already  entered  a  warrant  to  afi*ect  the  land 
he  wished  to  obtain. 

I  am  therefore,  satisfied,  that  although  every  survey  must  be 
dated  on  the  day  on  which  it  was  actually  made ;  yet,  in  this 
instance,  the  survey  of  Clara  Fisher ^  having  been  improvidentlj 
and  erroneously  made  by  the  assistant,  before  the  warrant  had 
been  lodged  with  and  properly  noted  by  the  principal  surveyor  in 
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his  book,  must  be  considered  as  yoid  and  unayailable  as  agsdnst 
ill  special  entries  and  surveys  made  regularly  and  b<ma  fidt  before 
tbat  time,  (c) 

Bat  these  regulations,  made,  in  this  respect,  with  the  atowed 
inteotioii  of  preventing  disputes,  ought  not  to  be  allowed  to  be  so 
applied  as,  in  any  manner,  to  work  that  very  mischief  they  were 
desigDed  to  prevent.  Equity  will  not  suffer  any  rule  or  legislative 
enacfment,  however  positive,  to  be  itself  perverted  i&to  an  instru- 
ment of  fraud ;  or  to  be  so  used  as  to  give  any  one,  not  ignorant 
of  the  fects  and  the  bearing  of  the  rule,  an  unjust  and  unfair 
advantage.  The  great  statute  of  frauds  itself  is  always  so  con* 
stiued  and  applied  as  to  prevent  its  being  used  as  tbe  means  and 
cover  of  fraud,  (d) 

The  intention  of  these  rules  is  to  give  a  right  of  pre-temption  to 
bita  who  shorid  first,  in  the  nonnier  prescribed^  designate  the  land^ 
he  proposed  to  purchase.    The  claimant  of  Clara  Fisher  had  pro- 
ceeded enoneOusly ;  and,  because  of  that  error,  &is  right  of  pre^ 
emption  would,  as  against  all  ot6er  hcna  fide  purisshaseid,  be  post- 
poned from  the  25^  to  the  29th  of  lifay.    But,  on  seeing  the' 
e^act  sametfes^  of  the  surveyor's  (Jescriptionf  of  Riveras  Bendy  t&e' 
locatioa  of  which  was  made  in  the  aurveyor^s  book  on  the  28th  of 
May,  with  that  of  Clara  Fishery  it  seems  to  be  difficult  to  relsist  the 
Conviction,  that  the  claimiiHt  of  Riveras  Bendy  was  fully  apprised 
of  tbe  ptevioos  su^ey  of  dara  FHsher  ;  that  he  availed  himself  of 
the  infbrmation  it  afforded,  and  designed  to  take  an  unfair  advan- 
tage of  the  erroneous  manner  in  which  it  had  been  made.    Under 
such  circumstances,  to  give  the  certificate  of  Riveras  Bend  a  pri- 
vity over  tbat  of  CZara  Fishery  would  be  to  make  these  rules  them- 
selves the  instruments  of  fraud.     It  wodd  be  like  allowing  a  sub- 
sequent purchaser,  with  full  notice,  to  avail  himself  of  a  defect  in 
a  conveyance,  or  of  the  statute  of  frauds  in*  Opposition  to  a  fair, 
equitable,  and  known  right ;'  wUch'  would  be  contrary  to  all  the 
principles  of  equity  in  t&is  respect,  and  has  never  been  permitted 
in  any  case  whatever,  (e) 
*-  *  ■-  ■■-.        .,,, 

(e)  iniion  «.  Mason,  1  Cran.  100.— (tf)  Mestaer  t,  Gillespie,  II  Yes.  627;  Fer- 
Boes  Case,  8  Co.  77. 

(()  StWAlD  V.  Hicks,  1718.— It  appearing  to  the  court,  tbat  George  Seward  had 
awimnt  fhnn  the  late  lord  proprietary,— that  Thomas  Smithson,  upon  Tery  frandu- 
knt  allegations,  had  obtained  a  special  warrant  to  resurvey  the  land  in  the  bill 
aaitk>n«i,  and  patent  granted  thereupon,— it  is  therefore  Decreed^  that  Thomas 
Skaitlison's  patent  for  the  lands  in*  tbe  bill  mentioned,  be  vaoated>  and  ttutt  the  com- 
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But  it  may  he^  that  the  claimant  o{  Riveras  Bendy  at  the  tim^  k 
made  his  location  in  the  surveyor's  book,  had  not  any  notice  of 
the  erroneous  surrey  of  Clara  Fisher ;  because  that  location  is  in 

plainants  have  a  right  to  the  aaid  patents  for  the  said  lands;  and  that  the  defeadiaft 
do  surrender  (he  said  patent  unto  his  lordship^s  land  office,  to  be  vacated  accoci* 
ingly,  with  costs. 


The  said  patents  having  been  brought  into  court  as  directed, — 

14th  August,  1719. — Ordered^  that  the  said  patents  be  cancelled ;  which  wBsdooe 
by  tearing  the  seals  off  in  open  court :  and  Ordered^  that  a  certificate  thereof  be 
made  and  sent  to  the  provincial  court,  in  order  for  their  being  notecf  in  the  reeoris 
tbereoC— Cftimcery  iVocefdtqgv,  Ub  P.  X.  Jid,  419, 446. 

The  ATTORNET-GfiNERAx  0,  BiGQs.— This  information  was  filed  •&  the  9kk  iC 
August,  1796,  by  the  attomey*general,  at  the  relation  of  Richard  Winchester  isd 
James  Winchester,  against  William  Biggs.  Its  object  watf  to  have  a  patent  vacsH 
which  had  been  obtained  by  the  defendant.  The  defendant  answered ;  a  eomBUflki 
was  issued,  under  which  depositions  were  taken  and  returned,— i^ioii  all  which  tte 
case  was  brought  before  the  court. 

28th  February,  1801. — Hanson,  Chancellor,— The  said  cause  standing  nadf  fir 
hearing,  and  coming  on  to  be  heard,  the  bill,  answer,  exhibits,  depositions,  and  all 
other  proceedings,  were  by  the  Chancellor  lead,  and  the  axgnments  of  the  coaasd  on 
each  side  were  by  him  heard  and  considered.- 

The  complainants  apply  to  this  court  to  be  relieved  against  a  patent  obhioed  by 
the  defendant,  on  the  ground,  that  at  the  time  of  obtaining  it,  he  had  had  Dotice  of 
the  equitable  title  of  Henry  Zolf,  to  part  of  the  land  contained  in  the  said  patent, 
which  part  had  been  comprehended  in  a  certificate  of  a  tract  of  land  called  2V 
Ueeurvey  on  Stoney  Ridge,  surveyed  for  the  said  Zolf,  which  the  complainants  are 
entitled  to  by  an  assignment  from  Norman  Bruce,  to  whom  the  said  Zolf  had 
assigned,  &c. 

The  defendant  in  bis  answer,  expressly  denies,  that  before  obtaining  his  patesttha 
had  received  notice  of  the  said  equitable  title ;  and  it  is  by  no  means  clear,  thili 
agreeably  to  the  rule  established  in  this  court,  his  answer  can  be  considered  as  refotal 
But  it  is  perfectly  clear  that  Norman  Bruce,  who  knew  of  the  defendant's  proceediog 
to  obtain  his  patent,  and  in  whom  the  said  equitable  title  vna  at  that  time  vestsd, 
permitted  him  to  obtain  his  patent  withoat.making  any  objection,  on  account  of  tba 
said  equitable  interest ;  although  he  opposed  the  said  Biggs  on  other  groundi,  and 
actually  obtained  an  order  for  the  correction  of  Biggs'  certificate,  as  it  originally  was 
returned.  Bruce  then,  under  whom  the  complainants'  claim,  by  another  estaUiahed 
rule  of  this  court,  is  to  be  considered  as  having  forfeited  all  tifle  to  the  aid  of  tbii 
court,  on  the  ground  of  notice.  And  the  complainants  surely  cannot  be  considered 
in  a  better  situation  than  they  would  be  in,  if  he  had  not  made  the  assignment,— and, 
claiming  under  him,  they  ought  to  have  made  a  full  investigation  of  the  circumstsDcei 
attending  his  title,  before  they  filed  their  bill.  In  short,  whatever  would  have  heea 
decreed  between  the  defendant  and  Bruce,  in  case  Bruce  had  not  assigned  to  then, 
is  now  to  be  decreed  between  them  and  the  defendant. 

Decreed,  that  the  bill  of  Luther  Martin,  attorney  •general,  at  the  relation  of  Richard 
and  James  Winchester  against  William  Biggs,  be  and  it  is  hereby  dismissed;  that 
the  said  defendant  William  Biggs,  be  also  hence  dismissed ;  and  that  the  said  Bichaid 
and  James  Winchester  do  pay  unto  him  the  costs,  by  him  sustained,  in  the  defence 
of  their  suit  against  him,  amounting,  as  taxed  by  the  register  of  this  court,  ts  the 
quantity  of  three  thousand  eight  hundred  and  seven  pounda  of  tobacco. 
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general  terms,  and  might  have  been  fairly  and  properly  intended  to 
embraee  the  same  yacancy,  without  any  knowledge,  at  that  time, 
of  the  survey  of  it  under  the  name  of  Clara  Fisher,  And,  besides, 
if  the  location  of  Riveras  Bendy  made  in  the  surveyor's  book,  cor- 
respoods  fully  with  the  survey  of  it,  then  the  survey  is  such  a  fol- 
lowing up  of  the  right  of  pre-emption  acquired  by  the  location  as 
will  give  date,  to  the  perfected  legal  titlie,  by  relation,  from  the  date 
of  tbe  location  in  the  surveyor's  book ;  but  if  it  does  not  so  cor- 
respond, and  there  should  be  found  any  essential  discordance  be- 
tween the  location  in  the  surveyor's  book,  and  the  actual  survey, 
then  the  perfected  legal  title  of  Rwer^s  Bendy  can  only  be  carried 
back  to  the  5th  of  June,  the  date  of  the  actual  survey,  and  not  to 
the  28th  of  May,  the  date  of  the  location.  (/)  There  is,  there- 
fore, room  to  doubt,  whether  the  claimant  of  Riveras  Bend  made 
the  location  in  the  surveyor's  book  with  a  full  knowledge  of  the 
previous  erroneous  survey  of  Clara  Fisher ;  and  also  whether  the 
survey  does,  in  fietct,  essentially  conform  to  the  spi^pial  location  made 
in  tbe  surveyor's  book.  y 

The  decision  of  the  Chancellor  on  a  caveat  in  the  land  office  is 
final,  without  appeal ;  and  therefore,  it  has  been  the  practice,  in  all 
cases  of  just  doubt  as  to  facts,  or  where  a  matter  of  much  impor- 
tance tyr  difficulty  presents  itself,  which  can  be  left  open  after  a 
patent  shall  iiave  been  issued,  to  permit  each  party  to  perfect  his 
l^gal  tide,  so  as  to  allow  the  matter  to  be  brought  either  before 
the  Court  of  Chancery  by  a  scire  faciaSy  or  information  to  vacate 
the  patent,  or  before  a  court  of  common  law  in  an  action  of  eject- 
ment, or  otherwise;  and  thus  give  to  the  parties  the  benefit  of  a 
more  full  and  satisfactory  investigation,  and  a  final  decision  by  the 
Court  of  Appeals  in  some  one  or  other  of  those  modes ;  and  so 
virtually  and  in  effect  allowing  them  the  benefit  of  an  appeal  as  in 
ordinary  cases,  {g)  For  these,  reasons  I  shall  allow  each  of  these 
partly  to  obtain  a  patent. 

Whereupon  it  is  adjudged  and  Orderedy  that  each  of  the  caveats 
before  mentioned,  be  and  the  same  is  hereby  dismissed;  each  party 
to  pay  his  own  costs. 

(/)  CuDoingbam  v.  BiowniDg,  1  Bland,  811,  825.^(g)  Jobiuon  v.  Hawn,  Land 
Hoi.  Am.  il7. 
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CONTTEE  V.  DAWSON. 

TIm  pLaiatiff  may  aet  Che  caae  down  fiir  bearing  on  bitt  aad  anawer;  but,  in  doiBg 
80*  he  admita  the  truth  of  every  fact  aet  forth  in  the  anawer. — Where  an  nppliea- 
tion  is  made,  grounded  on  admiaaiona  in  the  anawer,  for  an  order  on  the  defeadnat 
to  bnng  money  iipto  court,  the  whole  of  his  answer  must  be  taken  together  and  lor 
>trae.  An  order  confirming  an  auditor'a  report  is  a  judgment  of  tliis  court,  final  is 
regard.4o  the  matter  to  which  it  relates. — The  foundation  for  an  order  Id  biipg 
money  into  court,  must  be  found  in  the  direct  progress  of  the  Mae,  and  be  aocb  as 
is  not  open  to  be  removed  or  explained  away. 

:No  direction  in  a  will,  i^<fr  any  mere  agreement  to  refer  a  controversy  to  ariiitnlioi 
can  outft  the  proper  courts  of  justice  of  their  jurisdiction  in  the  case.o^Thera 
be  cases,  where  the  bringing  of  a  suit  bf  a  legatee  lii  prohiUted,  with  m 
,over,  that  the  bringing  of  «  suit,  will  be  a  forfeiture. — It  is  su^lcient,  that  the 
JMisband  alone  be  made  a  party,  to  shew*  that  he  has  obtained  satisftction  far  the 
jcbose  in  action  of  his  wife,-r-The  answer  of  a  defendant,  resident  out  of  the  stale, 
is  a  judicial  record  of  this  state,  fuad  must  be  anthentioated  aeeordioi^  ns  anch^— 
In  accordance  with  the  spirit  of  the  federal  oonstitntion,  it  h  proper  to  go  as  fir 

,  as  may  be  safe,  in  giving  credit  to  authentications  coming  from  other  states  of  tbe 
Union.— r An  answer,  by  consent  of  tl^e  plaintiff,  njiay  be  received  vitfaout  beiig 
jwom  to ;  and  will  be  allowed  to  liave  fiiU  efiect  as  Regards  cot^efendants^-A 
party  cannot  avail  himself  of  proof,  in  regard  to  any  matter  mat  aBeged^«— An 
executor  must  expressly  aver  an  insufficiejicy  of  assets,  otherwise  he  cannot  pn>?e 
it,  and  so  avail  himself  of  the  fiurt. 

How  and  when,  under  the  peculiar  expressions  of  a  eeytain  will,  flie  legacies  tbcieb^ 
fiven  will  veet.^-A  tcastee  held  liable  for  all  the  consequences  of  a  violalienAf  Ua 
ta^-m^Those  who  have  only  a  possible^  or  expectant  interest  in  a  legpcy,  ean 
give  to  a  trustee  no  direction  as  to  its  disposition. — ^Those  who  mislead  or  practise 
a  fiaud  upon  a  trustee,  can  claim  nothing  of  hita, — The  court  must  decree  between 
co-defendants,  so  as  to  nlose  the  caie.-p^Oontingent  legacies  oideoad  to  be  bmgK 
in  and  invested,  to  await  the  contingency. 

Where  a  sum  is  directed  to  be  invested,  and  the  investment  is  given  to  one  far  liftb 
with  remainder  over,  the  interest  which  accrued  belore  tbe  investment,  was  bcU 
to  be  a  part  of  the  sum  directed  to  be  invested.— Where  it  becomes  heeessaiy  ts 
determine  the  day  on  which  an  event  happened,  and  the  proof  only  designates  a 
apace  of  t^me  within  which  it  happened,  the  middle  of  that  space  Is  aaanmad  as  Iha 
day  on  which  it  took  place. 

This  bill  was  filed  oa  tbe  15th  of  November,  1834,  by  Edtmuid 
H,  Qmteey  and  Eleanor  his  wife,  and  Jotias  Hawkinsj  and  Oarth 
Une  j9.  his  wife,  against  Eleanor  Dawson^  PhiUp  Jl^  X.  Cbnlee^ 
Elizabeth  derklee^  Margaret  CUrkUej  and  Sarah  E.  CXerklee,  for 
the  purpose  of  recovering  a  legacy  given  by  the  late  Jinn  Ruuett^ 
of  England,  to  the  children  of  Margaret  Russell  Clerks  which  the 
plaintiffs  alleged  had  oome  to  the  hands  of  the  defendant  Eleanor 
Dawson  as  executrix  of  WUliarn  Datosonj  the  deceased,  who  was 
the  surviving  trustee. 

The  several  defendants  answered.  And  the  executrix  Eleanor 
Dawson^  in  her  aoswer  fUed  on  the  27tb  of  September,  1825,  ad- 
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I,  that  the  legacy  had  been  given  as  stated ;  that  it  had  been 
lecetyed  and  invested  by  the  trustees ;  that  her  testator  had  been 
the  surviving  trustee ;  that  he^  as  such,  believing  he  had  the  pro« 
per  authority  to  do  so  from  the  parties  interested,  had  made  sale  of 
the  English  stock,  in  which  the  legacy  had  been  invested,  and  had 
the  proceeds,  amounting  to  $8,273  33,  remitted  to  him  here ;  and 
that,  on  the  24th  of  March,  1819,  he  invested  |3,828  88,  part 
thereof  in  stock  of  The  CUy  Bank  of  Baltimore ;  and  the  further 
sum  of  $4,444  44,  other  part  thereof,  he  had  loaned  to  James, 
OerkUe^  on  a  mortgage  of  real  estate ;  and  the  residue,  amounting 
to  £2X2  Of*  Od.,  sterling,  remained  in  the  hands  of  Wentworth^ 
Chahner  4r  0>»y  of  London^  bankers  of  her.  testator,  who  claimed 
a  right  to  retain  it  in  discharge  of  a  debt  due  from  him.  <  That  she 
has  not'  yet  been  able  to  setde  up  the  estate  of  her  testator,  and 
that  theie  are  considerable  debts  now  due  to  the  same  which  are 
still  unpaid ;  and  that  the  assets  now  in  her  possession  are  insuffi- 
cient to  discharge  the  debts  due  by  the  testator.'    Various  other 
matteis  were  set  forth  and^elied  on  in  this  answer  which  it  wiQ  be 
unnecessary  to  notice,  here,  as  all  the  material  allegations  of  the 
parties,  and  the  circumstances  of  the  case  are  fully  stated  by  the 
Chancellor  in  his  opinioji. 

The  plaintifiTs  by  their  petition  alleged,  that  the  testator  of  the 
defendant  Eleanor  DaiosoUf  had  been  a  trustee  for  the  benefit  of 
them  and  others  interested  in  the  legacy;  that  as  such  he  had 
received  X2,406  14s.  id^  sterling,  and  withheld  it  from  them,  as  did 
the  said  Eleanor  since  his  decease ;  that  the  said  Eleanor  Dawson 
had,  under  oath,  settled  a  final  account  in  the  Orphans  Court, 
whereby  there  appeared  to  be  a  balance  over  and  above  the  pay- 
ment of  debts  of  $13,357  44.  But  by  the  account  so  referred  to 
and  eihibited  with  the  petition,  headed  as  ^  the  first  account'  of 
this  executrix,  passed  on  the  82d  of  January,  1823,  the  concluding 
allowance  in  which  is  in  these  words :  ^  Retained  by  this  account- 
ant, being  the  residue  of  the  deceased's  estate,  accordii^g  to  the 
hst  will  and  testament  of  the  deceased,  $13,357  44.'  Whereupon 
it  was  prayed,  that  the  defendant  Eleanor  Dawson^  might  be 
ordered  to  bring  that  sum  into  court  to  await  the  final  decree. 

On  the  27th  of  February,  1826,  it  was  Orderedj  that  she  bring 
in  tiiat  sum  of  money  as  prayed,  on  the  3d  of  April  then  next,  or 
shew  cause;  provided  a  copy  be  served,  &c. 

On  the  13th  of  July,  1826,  Eleanor  Dawson  filed  her  answer, 
^thout  oath,  to  this  petition,  shewing  for  cause,  that  the  plain- 
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^The  pLaiatiff  Quty  get  Che  cue  down  i&t  hearing  on  biii  aad  aoflwer;  bat,  ia  doiag 
80*  he  admits  the  truth  of  «Tery  fact  set  forth  in  the  answer  .---Where  an  applica- 
tion is  made,  grounded  on  admissions  in  the  answer,  for  an  order  on  ttie  defieodaot 
to  bnng  money  into  court,  the  whole  of  his  answer  must  be  taken  together  and  lor 
•trae.  An  order  confinniog  an  ^uditor'a  report  is  a  judgment  of  this  court,  final  in 
reganL4o  the  matter  to  which  it  relates. — The  foundation  for  an  order  Id  hii^g 
monej  into  court,  must  be  found  in  the  direct  progress  of  the  Mie,  and  be  toch  aa 
is  not  open  to  be  removed  or  explained  away. 

:No  durection  in  a  will,  x^ar  any  mere  agreement  to  refer  a  controyersy  to  ariiitntioe 
can  oui^t  the  proper  courts  of  justice  of  their  jurisdiction  in  the  case.^^Tiiero  i 
J^  cases,  where  the  bringing  of  a  suit  bf  *  legatee  lii  prohilated,  wtth  a 
over,  that  the  bringing  of  «  suit,  will  he  a  forfeiture.— It  is  su^cieat,  tbat  the 
;husband  alone  be  made  a  party,  to  shew»  that  he  has  obtained  satisfiMCtion  lor  the 
jchose  in  action  of  his  wife^-^The  answer  of  a  defendant,  resident  out  of  the  stale, 
is  a  judicial  record  of  this  state,  and  must  be  authenticated  aeeordio^  as  each^— 
In  accordance  with  the  spirit  of  the  federal  oonstitution,  it  h  proper  to  go  as  ir 

,  as  may  be  safe,  in  giving  cre^t  to  authentications  coming  from  other  states  of  the 
Union.— r An  answer,  by  censent  of  tl^e  plaintiff,  may  be  received  without  beiBg 
jwom  to;  and  will  be  allowed  to  have  AiU  effect  as  Regards  co»4efeBdaBtB.r-A 
party  cannot  avail  himself  of  proof,  in  regard  to  any  matter  mat  allegedwf— An 
executor  must  expressly  wet  an  insuificieiicy  of  assets,  otherwise  he  cannot  prove 
it,  and  so  avail  himself  of  the  ftct. 

How  and  when,  under  the  peculiar  expressions  of  a  eeytain  will,  tiie  legacies  tfaerehj 
l^ven  will  vest. — ^A  tcastee  he;ld  liabie  for  all  the  cooseqnences  4>f  a  ▼iolatiouAf  his 
tast^wThose  who  have  only  a  possible^  or  expectant  interest  in  a  legacy,  can 
give  to  a  trustee  no  direction  as  to  its  disposition. — ^Those  who  mislead  or  practise 
a  fraud  upon  a  trustee,  can  claim  nothing  of  him. — ^The  court  must  decree  between 
co-defendants,  so  as  to  alose  the  caie.-^Gontingent  legacies  ordeosd  to  be  lua^ghl 
in  and  invested,  to  await  the  contingency. 

Where  a  sum  is  directed  to  be  invested,  and  the  investment  is  given  to  one  te  Ufe^ 
with  remainder  over,  the  interest  which  accrued  belore  the  investment,  was  heU 
te  be  a  part  of  the  sum  directed  to  be  invested. — Where  it  foecomea  heeessaiy  ts 
determine  the  day  on  which  an  event  happened,  and  the  proof  iMily  designates  a 
space  of  time  within  which  it  happened,  the  middle  of  that  space  Is  artumivl  as  ths 
day  on  which  it  took  place.. 

This  bill  was  filed  oa  tbe  15th  of  November,  1834,  by  Edmund 
H.  Qmteey  and  Ekanar  his  wife,  and  Josias  Hawkins^  and  Oaro^ 
line  A.  bis  wife,  against  Eleanor  Dawson^  Philip  Jl*  X.  Qmiee, 
Elizabeth  Clerklee^  Margaret  CUrldee^  and  Sarah  £•  Qeridee,  for 
the  purpose  of  recovering  a  legacy  given  by  the  late  Jinn  Rustdlf 
of  England,  to  the  children  of  Margaret  Russell  Clerks  which  the 
plaintiffs  alleged  had  oome  to  the  hands  of  the  defendant  Eleanor 
Dawson  as  executrix  of  William  Dawsoriy  the  deceased,  ^o  was 
the  surviving  trustee. 

The  several  defendants  answered.  And  the  executrix  Eleanor 
Dawson^  in  her  ^swer  filed  on  the  27tb  of  September,  1825,  ad- 
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tud  i?liidi  was  found  to  be  nnamlNgaoiis;  and  to  leaye  no  .room 
for  the  introduction  of  proof  as  to  its  true  intent  and  meaning. 

It  is  a  general  role,  that  a  plaintiff  may,  at  any  time,  without 
or  by  withdrawing  his  general  replication,  set  the  case  down  for 
final  hearing,  on  bill  and  answer.  But  if  he  does  so,  he  there- 
by  necessarily  admits  the  truth  of  all  the  facts  set  forth  in  the 
imswer ;  as  well  those  stated  as  directly  responsiye  to  the  bill,  as  all 
those  new  facts  and  circumstances,  pertinent  to  the  matter  in  con- 
troTersy,  which  haye  been  introduced  into  it  by  way  of  avoidance, 
or  as  a  defence.  The  reason  and  utility  of  this  rule  are  obvious. 
The  plaintiff  cannot  be  permitted  to  deprive  the  defendant  of  the 
means  of  sustaining  his  defence  by  proof;  but  if  he  admits  the 
truth  of  all  the  fitcts  alleged  by  way  of  defence  in  the  defendant'^ 
answer,  he  does  not  do  so.  Because  a  defendant  cannot  be 
expected  or  allowed  to  make  his  defence  stronger,  or  better  than 
he  himsdf has  stated  it;  and,  therefore,  if  the  plaintiff  admits  the 
truth  of  all  those  &cts  set  forth  as  constituting  that  defence,  iht 
defendant  can  have  no  cause  to  complain,  nor  any  pretext  for  ask- 
ing to  be  indulged  with  any  farther  delay  to  the  prejudice  of  the 
plaintiff;  since  the  collecting  of  proofs  in  such  case  must  be  alto- 
gether unnecessary,  (i) 

So,  in  cases  of  this  kind,  whese  the  order  is  proposed  to  be 
grounded  on  the  admisfsions  of  the  defendant.  The  truth  of  all 
the  beta  alleged  in  the  answer  must  necessarily  be  conceded ;  be- 
cause the  defendant  cannot  haye  his  answer  garbled,  or  be  deprived 
of  the  means  of  sustaining  his  defence  by  proof,  if  the  facts  alleged 
by  him  are  denied ;  and  because  it  is.  only  by  the  plaintiffs^  grant- 
ing the  truth  of  the  facts  alleged  by , way  of  defence,  that  it  is 
rendered  wholly  unnecessary  to  adduce  proof;  and  the  case  be- 
comes so  situated,  as  to  be  susceptible  of  being  fairly  and  at  once 
presented  to  the  court,  upon  facts  not  liable  to  be  contradicted  or 
explained  away  at  the  hearing. 

From  some  expression  which  fell  from  the  counsel,  in  the  course 
of  the  argument,  I  deem  it  proper,  however,  to  remark,  that  in 
declaring,  that  all  the  allegations  of  the  defendant's  answer,  in 
caises  of  this  sort,  must  be  taken  to  be  true,  I  mean  the  allegations 
of  pertinent  facts,  out  of  which  legal  or  equitable  principles  may 

(h)  Grofrenor  v,  Cartwright,  2  Ca.  Chan.  21 ;  Barker  v.  Wyld,  1  Tern.  140 ; 
Wrottesley  v.  BeDdisb,  8  P.  WUl.  287,  note ;  Legard  v,  Sheffield,  2  Atk.  877 ;  Wright 
«.  NDtt»  8  Bio.  C.  C.  88S ;  Beam's  Oxden ,  29, 180  ;  2  £v.  Potheir  Ob.  187. 
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ame,  not  any  mere  matter  of  opinion  or  idle  essotion.  In  the  case 
before  alluded  to,  (c)  the  party  alleged ;  firsts  the  validity  of  tlie 
deed ;  second j  the  receipt  of  the  money  under  the  deed ;  and  (hiriy 
that  the  intention  of  the  deed  was,  that  he  should  hold  the  money  so 
received.  The  two  first  of  those  allegations  stated,  and  adimitted 
the  truth  of  the  facts  upon  which  the  judgment  of  the  eomt  was 
founded ;  and  the  third  amounted  to  no  mofe  than  an  expressioa 
of  the  defendant's  opinion  of  the  intention  of  the  deed,  whieh  beiag 
erroneous,  was  therefore  passed  over  unnoticed.  But,  atthoogk 
parties  may  be  indulged  in  a  brief  expression  of  their  opinioDS  as 
to  the  law  arising  out  of  tlie  facts  they  set  forth ;  and  the  doing  so 
may,  in  many  cases,  be  received  as  a  useful  indication  of  the  ob* 
jects  they  aim  at ;  yet  there  is  no  absolute  necessity,  in  any  case^ 
to  make  any  statement  or  allegation  as  to  the  legal  conBequenccs 
of  any  &cts ;  since  it  is  the  peculiar  and  exclusive  duty  of  the  cooit 
to  pronounce  what  is  the  law  arising  out  of  any  eombinatioB  of 
facts  which  may  be  regularly  brought  before  it«  In  this  ease^ 
and  at  present,  all  the  allegations  of  &fit  contained  in  the  aaswer 
of  Eleanor  Dawsant  must  be  taken  to  be  true,,  as  well  those  which 
are  immediately  responsive  to  the  bill,  as  those  which  isbodoce 
new  facts  by  way  of  avoidance  and  defence* 

The  petitioners,  however,  assuming  a  view  of  the  answer,  in 
relation  to  the  matter  now  under  consideration,  which  they  assert  is 
the  correct  one,  contend,  that  all  the  admitted  facts  necessaiyto 
lay  a  proper  foundation  for  the  desired  order,  are  to  be  found  in  the 
answer  of  Eleanor  Daxoion^  except  those  set  forth  in  the  aecotmt 
settled  by  her  with  the  Orphans  Court,  a  copy  of  which  is  exhi- 
bited as  a  part  of  their  petition.  And  that  aecount,  they  urge,  is 
now  admissible  as  part  of  the  foundation  of  the  proposed  <»der;  is 
being  analogous  to  a  confirmed  auditor's  rq>ort ;  .and  as  proof  of 
collateral  &ct8  within  the  meaning  of  this  court^s  opinion  in  the 
case  alluded  to^  (d)  Therefore,  if  that  aecount  should  not  be  deemed 
admissible,  for  that  purpose,  there  is,  even  by  the  petitioner's  own 
concession,  no  just  ground  for  his  application,  and  it  will  be  ua* 
necessary  to  notice  any  other  matter  in  relation  to  it 

The  confirmation  of  an  auditor's  report  is,  in  every  sense,  a  joi^ 
ment  of  the  court.  For  although  it  may  not  d^onstitute  a  part  of  tke 
final  judgment  on  the  whole  case,  it  is  nevertheless  always  con- 
sidered as  a  judgment  conclusive  of  the  matter  which  it  affinns, 
••■•«™»^««^"— ^— ^^— ^■— «"-"— ^^"^-^-^■^-^^^■"""■^^^■^■^^^^""^■"^^"^^■— ■— i«^p"^^«»i^— ^»«^^— ^»«^^««ii^^.^.«»^»"^— i^^^^"^ 

(c)  McKiffi  9.  TbompsoD,  1  Blind,  166.--(i(>  McKim,  v.  Tbompaon,  1  Blaad,  191 
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tnd  to  which  it  relates ;  with  some  exceptions,  subject  only  to  be 
reheard  or  revised  for  similar  causes,  which  would  induce  the  court 
to  rehear  or  revise  any  other  of  its  judgments.  It  has  been  deemed 
a  sufficient  foundation  for  an  order  to  bring  money  idto  court ;  be- 
cause it  was  so  conclusive  as  to  the  matter  in  controversy  to  which 
it  related,  in  that  case  and  between  those  parties.  But,,  even  eon-c 
sidering  the  settlement  of  this  account,  by  this  executrix  Eleanor 
Bawwnj  befi>re  the  Orphans  Court,  as  a  judgment  of  that  tribunal;^ 
yet  it  certainly  is  not  a  judgment  between  the  {rarties  to  this  ease, 
Upon  any  point  now  in  controversy  between  them#-  Nor  can  it  be* 
received  as  an  admission  in  a  course  of  judicial  proceeding,  in 
direet  reference  to  the  matters  in  controversy  in  this  case,  which  , 
the  party  can  neither  contradict  or  explain  away  at  the  final  hearing.- 
It  is,  therefore,  in  no  respect,  analogous  to  a  confirmed  auditor's^ 
feport;  and,  consequently,  can  iurnish  no  fouildation  for  an  order 
to  bring  money  into  court. 

Bat  this  account,  it  has  been  urged,  is  admissible  as  proof  of 
collateral  Ikcts,  which,  together  with  those  admitted  by  the  answer, 
famish  a  sufficient  ground  for  the  oi^er  now  asked  for.  I  have 
said  upon  a  former  occasion,  that  the  foundation  for  such  an  order  J 
must  be  found  in  the  direct  progress  of  the  case ;  and  be  such  as 
cannot  be  afterwards  contradicted  or  explained  away.  Such  is  the 
general  rale ;  and  the  reason  is  obvious.  If  the  court  were  to  stop, 
or  to  turn  asidie  from  the  direct  progress  of  the  case  to  collect  proofs, 
b  relation  to  ao  interiocutory  order  respecting  any  matter,  which 
must,  according  to  the  f^gular  course,  remain  open  for  proof  until 
the  case  was  set  down  for  hearing,  it  would  thus  anticipate  the 
final  hearing  and  decision  upon  the  merits ;  and  involve  itself  in 
endless  diffictilties  and  contradictions ;  and  be  employed  in  acting 
and  redacting  for  no  beneficial  purpose,  or  indeed,  often  in  doing  the 
greatest  injustice  to  the  parties. 

The  only  cases  in  which  the  court  has  allowed  itself  to  depart 
from  tlus  general  rule,  are  those  which  arise  between  vendors 
and  purehasers.  The  reason  why  affidavits  are  admitted,  in  such 
cases,  to  establish  those  facts  and  circumstances  which  are  neces*  • 
saiy,  in  connection  with  the  pleadings,  to  lay  a  foundation  for 
an  order  to  bring  money  into  court,  has  been  already  sufficiently 
explained  in  a  late  case,  {e)    This  is  not  such  a  case ;  nor  is  there 


(«)  McKim  V.  ThompsoDy  1  Blaad,  156^ 

36  V.3 
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my  thing  in  it,  which  can^  in  any  respeet  whatever,  tiike  it  wt  of 
the  gleQ^raI  rule,  which  forbids  the  court  from  turning  aside,  ftgn 
the  direct  progress  of  the  case,  to  attend  to  the  introdQctm  d 
proofs  in  relation  to  any  matter  involved  in  a  (Consideration  of  thi 
merits  of  the  whole  case,  and  which  should  remain  op^n  untii  the 
final  hearing. 

It  is,  therefore.  Ordered^  that  the  order  ot  the  27th  of  Febraarj 
last,  be  discharged ;  and  the  petition  of  the  complainants  be  d» 
missed  with  costs. 

After  which  commissions  were  taken  out,  under  which  proofc 
were  collected  and  returned;  and  the  case  was  brought  on  for  a 
final  decision. 

14ih  Jlprilf  1829.— Bland,  Chancellor.— This  case  standiiig 
ready  for  hearing,  the  solicitors  of  the  parties  were  fully  heard  ud 
the  proceedings  read  and  considered. 

^nn  RusseUj  a  resident  of  London,  and  a  subject  of  the  BaHxt 
monarch,  having  a  large  estate  and  many  descendants,  some  of 
whom  were  natives  and  residents  of  England,  and  others  resideats 
and  citizens  of  the  United  States,  on  the  23d  of  Januaiy,  1796, 
made  her  will,  and  some  time  after  died;  in  which  will  is  found, 
among  others,  the  following  bequest : 

'I  give  to  William  Dmoson^  of  Wakefield,  in  the  county  of  Toik, 
and  to  my  said  grandson  Robert  CUrky  their  executors,  admilli^ 
trators  and  assigns,  the  sum  of  jC1,500,  upon  trust,  to  invest  tlie 
same  in  their  or  his  names  or  name,  in  the  public  stocks  or  fimds, 
or  at  interest  upon  parliamentary,  government,  or  real  secoritiei. 
And  to  stand  possessed  of  the  said  last  mentioned  J£l, 500,  or  o( 
the  stocks,  funds,  or  securitieB  in  or  upon  which  the  same  shall  be 
invested,  upon  trust,  to  pay  and  apply  the  interest  and  dividends 
thereof  unto  and  for  the  sole  and  separate  use  of  my  grandaoghter 
Margaret  Riusell  Qerky  the  wi£e  of  James  Ckrky  of  Park  Hall,  is 
the  province  of  Maryland,  in  North  America,  during  her  natunl 
life.  And  for  which  interest  and  dividends  the  receipt  of  the  said 
Margaret  RussM  Clerk j  or  of  such  person  or  persons  as  she  shall 
appoint  to  receive  the  same  shall,  notwithstanding  her  present,  or 
any  future  coverture,  be  good  discharges.  And  from  and  after  tlie 
decease  of  the  said  Margaret  Russell  Clerk^  then  upon  trust  to 
assign,  transfer  and  pay  the  said  last  mentioned  sum  of  £1,600, 
or  the  stocks,  funds,  or  securities  in  or  upon  which  the  same  shaB 
be  invested  as  aforesaid,  unto  all  the  children  of  my  said  grand- 
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im^Xet  Maigtirei  Smssdl  Cbrfc,  who  shall  be  living  at  her  death; 
aad  who  bemg  a  son,  or  sons,  shall  then  have  attained,  or  shall 
aficrwank  live  to  attain  tfie  age  of  twenty-one  years ;  or  who  bdng 
a  daughter  or  daugfateis  shall  then  have  attained  the  age  of  twenty- 
one  yean,  or  been  married,  or  shall  afterwards  li^e  to  attain  that 
age,  or  be  maxried,  to  be  equaUy  divided  between  such  children,  if 
more  duin  one,  as  tenants  in  common^  But  if  my  said  grand- 
daogbter  Margant  Riutett  Qerky  shall  have  only  one  child  living 
at  lier  death,  irtio  being  a  son,  shall  then  have  attained,  or  shall 
aderwards  live  to  attain  the  age  of  twenty-one  years ;  or  who  being 
a  daughter,  shall  then  have  attained  the  age  of  twenty-one  years,  or 
been'manied ;  or  shall  afterwards  live  to  attain  that  age  or  be  mar- 
ried, tiiea  upon  trust  to  assign,  transfer  and  pay  the  said  last  men* 
tioaed  sum  of  £1,500,  or  the  stocks,  fiinds,  or  securities  in  or  upon 
which  the  same  shall  be  invested  as  aforesaid,  unto  sudi  only 
child  for  his  or  her  own  absolute  use.  And  in  case  my  said  grand- 
daughter Margaret  Russell  Qerk,  shall  have  no  child  or  children 
who  shafl  live  to  become  entitled  to  the  said  last  mentioned  sum  of 
£1,500,  or  the  stocks,  fimds  or  securities  in  or  upon  which  the 
same  shaU  be  invested  as. aforesaid,  unto  my  grandson  John  Oerky 
for  his  own  absolute  use.' 

Tke  testatrix  in  the  same  will  had  given  a  legacy  to  her  gprand- 
daughter  Eleanor  Lee^  who  was  a  native,  and  then  a  resident  of 
England,  and  a  subject  of  the  British  king ;  and  as  such  incapa- 
Ue  of  taking  real  estate  in  Maryland  and  Virginia  by  descent,  from 
ttreral  relatives  from  whom,  but  for  her  incapacity,  in  respect  of 
ber  alienage,  she  expected  and  might  obtain  a  large  amount  of 
property  in  common  with  her  sisters  who  were  citizens  of  the 
United  States.  In  reference  to  this  state  of  things,  and  to  make 
■one  indemnity  to  her  grandaugbter  Eleanor  Lee  for  any  loss 
she  mi^  thus  sustain,  the  testatrix  Ann  Russell  add^d  the  follow- 
ing codicil  to  her  will : 

'Understanding,  that  my  grandaughters  in  America,  viz.  Mrs. 
Sarah  Qmieey  Miss  Ann  Leey  and  Mrs.  Magaret  Russell  Clerks  in- 
tend to  contest  their  sister  Eleanor  Lee*s  right  to  her  share  of  her 
grand&ther's,  grandmother's,  father's  and  mother's  lands  and 
personal  estate  in  Maryland  and  Virginia,  I  hope  and  trust  they 
ve  not  so  unnatural ;  if  it  prove  so,  I  will  and  desire,  that  every 
sUlling  I  have  left  them  in  my  said  will,  be  paid  my  dear  Eleanor 
J^,  added  to  the  legacy  I  have  left  her  in  my  will,  as  a  compensa- 
tion for  what  she  loses  by  their  cruelty ;  but  if  they  do  not  contest 
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it,  and  my  dear  Heanor  Lee  receives  an  eqaal  share  of  aB  fte 
lands  and  personals  belonging  to  their  grandfather,  gcandmother, 
fathers  and  brothers,  the  legacy  I  haye  left  in  my  will  to  remaiii 
good.'  After  which,  on  the  Slst  of  January,  1797,  the  testatm 
added  the  following  words  to  the  codicil^  ^My  grandang^i 
Eleanor  Lee  is  .now  married  to  WUliam  Dawson^  Esq.  I  herebj 
.confirm  Uie  above  codicil  in  favour  of  Eleanor  Lee,  now  DmwsaiL^ 

After  the  death  of  the  testatrix  Jinn  RutuUy  her  executors  paid 
ttiis  legacy,  given  to  Margaret  Rtueell  Clerk  and  her  children,  to 
the  trustees  William  Danvson  and  Robert  Clerky  by  whom  it  vas 
invested  in  the  public  stocks  of  Great  Britain,  in  the  name  of 
Dawson  and  Clerk^  for  the  purposes  of  the  trust..  After  which  Ja* 
ieri  Clerk  died,  and  Dawson  became  the  sole  surviving  tnistoe. 
Some  time  in  the  year  1816,  Dawson  removed  to  the  United 
States,  and  became  a  resident  of  Maryland.  After  which  Margsr 
ret  RusseU  Oerky  whose  surname,  with  that  of  her  husband  aad 
children,  had  been  ^changed,  by  an  act  of  the  general  assembly  of 
Maryland,  to  GerUeey  {/)  became  very  anxious  to  have  the  legacy 
given  to  her  and  her  children  transferred  from  the  British  fimds  to 
this  country,  and  invested  in  some  stock  here ;  where,  as  she  be- 
lieved, it  would  be  equally  safe,  and  much  more  prodoctive  and 
convenient.  Under  that  impression,  she  wrote  a  letter,  without 
date,  marked  as  the  defendant's  exhibit  O,  to  WilKam  Dawsoi^ 
which  letter  it  may  be  inferred  from  one  written  by  her  which  bean 
date  on  the  15th  of  September,  1817,  and  from  another  written  by 
WUlioffh  Dawson  to  James  Clerkleey  on  the  9th  of  July,  1818,  vas 
Written  some  time  about  the  close  of  the  year  1817.  In  this  letter, 
without  date,  after  explaining  her  motives  for  having  the  legaey 
transferred  to  and  invested  in  this  country,  she  says,  'I  th^i^xe, 
with  my  daughters  Jinhy  who  is  of  age,  Eleanor^  Carotiney  and 
Elizabethy  who  are  of  an  age  capable  of  judging  what  is  for  their 
advantage,  all  having  an  interest  in  this  legacy,  unite,  by  their  si^ 
natures,  in  this  my  request,  as  does  Mn  Clerkleey  in  behalf  of  cor 
two  youngest  children ;  and  we  therefore  sincerely  hope  you  will 
no  longer  delay  complying  with  our  request.* 

What  were  the  exact  ages  of  Eleanory  Caroline  and  £/tsaktt 
when  they  signed  this  letter  does  not  appear ;  but  it  is  stated  is 
the  bill,  and  admitted  by  the  answer  of  Elizabethy  that  she  was,  on 
the  15th  of  November,  1824,  when  the  bill  was  filed,  then  a 
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aunor ;  and  consequently,  EUaabeth  could  not  then  have  attained 
the  sixteenth  year  of  her  age.  Henc^,  when  Margaret  RusseU 
aierkke  said,  that  ^EUanoty  Caroline  and  Elizabeth  were  of  an 
age  capable  of  judging  what  was  for  their  advantage,'  she  could 
have  had  no  reference  to  the  legal  age  of  sixteen,  when  the  law 
gives  to  a  female  a  capacity  to  receive  her  estate ;  {g)  or  indeed  to 
asy  thing  more  than  her  opinion  of  the  then  natural  capacity  of 
lier  children.  It  is  proved,  that  Margaret  RutseU  Ckr/deey  and 
Jiimies  derkke  signed  this  letter ;  but  there  is  ao  proof  of  the 
other  signatures. 

Afteir  the  receipt  of  this  letter,  the  trustee  WUliam  Dawson,  in  a 
letter,  dated  on  the  9th  of  July,  1818,  and  addressed  to  James 
Qerkletj  the  husband  and  parent  of  these  legatees,  says,  'J  have 
mnch  pleasure  in  stating  to  you,  Mr,  J.  Clerk  has  consented  to 
the  legacy  being  transferred  to  this  country ;  and  further,  what 
probably  you  have  not  much  idea  of,  that  by  the  advance  in  price 
in  the  fonds,  and  some  interest,  since  the  death  of  Major  Clerk^ 
the  amount  paid  to  my  bankers  is  ^2,406  14«.  2d.  sterling.'  This 
surviving  trustee  Daiosonj  thus  distinctly  states,  that  he  had  sold 
the  public  stocks  of  Great  Britain  in  which  this  legacy  of  j£l,500 
had  been  invested ;  and  the  sum  which  he  had  received  for  it. 

It  is  stated  and  admitted,  that  James  Clerklee  and  his  wife  Mar* 
g&rei  BmssbU  Clerklee  are  both  dead ;  and  it  is  admitted,  that  at 
the  time  of  her  death  she  left  six  children ;  Jinn  Russell  Contee^ 
the  wife  of  Philip  Jl.  L.  Contee,  Eleanor  Conteey  the  wife  of  Ed- 
mund JET.  Oontee,  Caroline  Jlshton  Hawkins,  the  wife  of  Josi4u 
HawkinSj  Elizabeth  Clerkleej  now  of  full  age,  and  Margaret 
CkrUeey  and  Sarah  Emily  Clerkleey  who  are  as  yet  unmarried 
ia&nts*  And  further,  that  the  trustee  William  Dawson  is  dead, 
and  fbat  the  defendant  Eleanor  Dawson  is  his  executrix. 

The  defendant  Eleanor  Dawson  insists,  that  by  an  express  pro« 
iriurion  of  the  will  of  the  late  Ann  Russell,  the  matter  in  contro*  - 
veny  should  have  been  submitted  to  arbitration ;  and  that  no  suit 
can  be  sustained  by  these  plaintifis  at  all,  or  at  least  not  until  they 
have  shewn  an  attempt,  on  their  part,  to  obtain  a  decision  in  that 
way«  And  this  defendant  further  urges,  that  all  the  parties  who 
have  an  interest  in  this  matter,,  and  who  ought  to  be  here,  have  not 
been  brought  before  the  court.    These  preliminary  objections  must 

(g)  HIS,  eh.  89,  s.  16;  since  attend  bj  1829,  ch.  216,  a.  0,  and  1S81,  ch.  805^ 
i.6. 
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be  examined  and  remoyed  befote  we  can  proceed  to  couBider  Ae 
merits  of  the  case. 

That  clause  of  the  will  of  Ann  RusseU  which,  it  has  been  urged, 
requires,  that  this  matter  should  have  been  submitted  to  aibitn- 
tion  before  this  suit  was  instituted  is  expressed  in  these  words : 

'And  my  will  is,  and  I  do  hereby  expressly  declare  and  direct, 
that  if  at  any  time  or  times,  after  my  death,  any  dispute,  doubt  « 
question  whatever  shall  arise  toaching  this  my  will,  or  the  constrae- 
tion,  or  true  meaning  thereof,  or  of  any  part  or  parts  thereof;  thai 
and  in  such  case,  and  from  time  to  time  so  often  as  any  such  dis- 
pute, doubt  or  question  shall  arise,  the  same  shall  be  referred  to 
and  setded  and  determined  by  the  said  Hugh  IngliSj  and  Edmiad 
Awtrohus^  or  the  sundyor  of  them,  or  the  executors,  or  administii* 
tors  of  such  survivor,  whose  award,  setdement  and  detenmnatian 
in  the  premises  or  respecting  the  matter  or  matters  in  dispute, 
shall  be  binding  and  conclusive  to  and  upon  all  parties  concerned 
therein,  or  in  any  wise  interested  under  this  my  wilL  And  I  do 
hereby  further  direct  and  declare,  that  if  the  person  or  penNM 
concerned  in  any  such  dispute,  doubt,  or  question  as  aforesaid,  m 
any  of  them  shall  neglect  or  refuse  to  submit  to  or  abide  by  and 
comply  with  the  award,  settlement,  or  determination  to  be  made 
thereon,  or  respecting  the  same  by  the  said  Hugh  bigUs  and  JBd- 
fnund  Antrohut^  or  die  survivor  of  them,  or  his  executors  or  ad- 
ministrators as  aforesaid ;  or  if  any  person  or  persons  entitled,  oi 
who  shall  or  may  become  entitled  to  any  legacy  or  legacies,  sum 
or  sums  of  money,  or  other  benefit,  interest  or  advantage  whatKh 
ever  under,  or  by  virtue  of  this  my  will,  or  any  of  the  devises,  be- 
quests or  trusts  herein  before  contained  shall,  at  any  time  or  timM, 
after  my  death,  dispute  or  contest  the  validity  of,  or  in  any  wise 
attempt,  or  endeavour  to  avoid,  defeat,  set  aside  or  litigate  this  my 
will,  or  any  part  or  parts  thereof;  or  shall  bring,  commence,  or  in- 
stitute any  action  or  other  proceeding  against  the  said  Hugh  hf^ 
and  Edmund  AntrobtiSy  or  either  of  them,  their,  or  either  of  tbeir 
executors  or  administrators,  in  any  court  or  courts  of  law  or  equity, 
or  in  any  ecclesiastical  or  other  court  or  courts  wbatsoevei^,  either 
touching  or  concerning  the  executorship  of  this  my  will,  or 
touching  or  concerning  any  other  act,  transaction,  matter,  or 
thing  in  any  wise  relating  to  my  estates  or  afiairs,  or  the  con- 
duct, management,  application  or  accounts  thereof.  Then  and 
in  any  of  the  cases  above  mentioned ;  and  from  and  immediately 
after  any  of  them  shall  happen  the  person  or  persons  so  reftising 
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w  neglecting  to  submit  to,  or  abide  by  and  comply  with  such 
award,  settlement  or  determination,  to  be  made  by  the  said  Hugh 
hgUi  and  Edmund  AntrohuSy  or  the  sunrivor  or  them,  or  the  exe- 
catois  and  administrators  of  such  sunriyor  as  aforesaid;  and  the 
person  or  persons  so  disputing  or  contesting  the  validity,  or 
attempting  or  endeavoring  to  avoid,  defeat  or  set  aside,  or  litigate 
tfaii  my  irill,  or  part  or  parts  thereof,  or  so  bringing,  commeneing, 
oriastilating  any  action,  suit,  or  other  jHroceedings  against  the  said 
Af&  ingHs  and  Edmund  AiitTobus^  or  either  of  them,  their,  or 
either  of  their  executors  or  administrators  as  sforesaid,  shall  cease 
to  have,  take,  derive,  or  be  entided  to  y  and  shiA  be  from  thence- 
ferdi  absolutely  barred,  prevented,  and  excluded  from  having, 
taking,  deriving,  or  being  entided  to  any  legacy,  sum  of  money, 
or  odier  benefit,  interest  or  advantage  whatever  under  or  by  virtue 
of  Hub  my  will,  or  any  of  the  devises,  bequests  or  trusts  herein 
contained.  And  when  any  of  the  cases  above  mentioned  shall 
happen,  and  from  time  to  time  so  often  as  any  of  them  shall  hap- 
pen, I  give  and  bequeath  the  legacy  or  legacies,  sum  or  sums  of 
money,  and  all  other  the  benefits,  interests  and  advantages  which 
the  pePBon  or  persons  acting  contrary  to  the  directions  or  declara- 
tions last  herein  before  contained  would  otherwise  have  been  en- 
titled nnder  this  my  will,  or  the  devises,  bequests,  or  trusts  afore- 
said, unto  the  said  Hugh  Inglis  and  Edmund  Antrobw?  executors, 
administnitors  and  assigns  for  their  own  absolute  use  and  benefit/ 
The  position  taken  upon  this  provision  of  this  will  is  one  which 
has  been  repeatedly  considered  as  well  with  regard  to  contracts  as 
to  last  wills.  It  is  not  unfrequent  in  contracts,  particularly  in 
articles  of  co-partnership,  to  insert  a  covenant,  that  in.  case  of  any 
dispute  arising  between  the  parties,  they  shall  forbear  to  sue,  and 
refer  the  matter  to  arbitration.  There  can  be  no  doubt,  that  if  in 
pursuance  of  such  a  stipulation,  any  matter  of  controversy  is  sub- 
mitted to  arbitrators,  and  an  award  is  made,  it  will  be  binding  and 
a  complete  bar  to  any  suit  which  either  party  may  bring  for  the 
same  cause  of  action.  (&)  But  the  award  must  be  in  all  respects  fair 
and  unimpeachable ;  and  for  the  purpose  of  ascertaining  whether  it 
is  so  or  not,  it  may  be  reviewed  and  examined  as  in  all  other  similar 
cases  in  a  court  of  equity,  (t)  It  is  however  an  established  rule,  as 
weD  at  law  as  in  equity,  that  no  mere  agreement  to  refer  any  con- 

(A)  Kill  f .  Hollister,  1  WUb.  129;  ThompaoD  v.  Charnock,  8  T.  R.  1SS<— 
(i)  MiIcImQ  v.  Bairii»  2  Vm.  jon.  ISS ;  Niebol»  tf.  Cbalie,  14  Tea.  266. 
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troversy  to  arbitration  will  oust  the  proper  courts  of  justice  of 
jurisdiction  in  the  case,  (j) 

A  covenant  never  to  sue  for  an  existing  demand,  like  a  release 
of  all  suits,  to  avoid  circuity  of  action,  is  construed  to  be  an  cntiie 
release  of  the  demand  itself;  since  the  being  divested  of  all  power 
to  enforce  a  right  in  a  court  of  justice,  where  alone  rights  can  be 
enforced,  is,  in  effect,  the  being  stripped  of  all  right  whatever,  (k) 
An  agreement  to  forbear  to  sue,  under  a  certain  penalty,  until  aa 
arbitration  has  been  had  may  give  the  party  injured  a  right  to 
recover  the  penalty.  But  as  a  court  of  equity  cannot  decree  a 
specific  performance  of  a  contract  for  the  reference  of  a  dispute  to 
arbitration,  the  parties  must  be  allowed  to  bring  their  case  befaie 
the  proper  tribunals  of  the  country ;  and  this  will  appear  to  he 
the  more  necessary  when  the  imbecile  and  improvident  nature  of 
the  domestic  forum  is  considered*  (/) 

Arbitrators,  according  to  the  English  law,  have  no  power  to  co- 
force  the  attendance  of  witnesses,  or  to  administer  an  oath  to  those 
who  do  attend ;  they  can  only  decide  upon  the  admissions  of  the  par- 
ties, or  on  such  testimony  as  may  be  voluntarily  offered  to  them,  (m) 
But  under  our  act  of  assembly,  (n)  <and  the  approved  custom  of  the 
court,'  as  it  is  called,  the  courts  of  law  in  their  rule,  refenring  a 
case  then  depending,  have  given  power  to  the  referees  to  examine 
evidences  on  oath  by  the  consent  of  both  parties,  (o)  And  here, 
as  in  England,  this  court  has  always  been'  in  the  habit  of  entering 
decrees  upon  and  enforcing  awards  by  virtue  of  its  own  orders  in 
cases  then  depending,  (p)    There  are,  however,  cases  in  which  a 


(j)  Tattenallv.  Groote,  2  Bos.  Si  Pol.  1S2;  AUegrev.  Inmiraiice  €}ompuj,  •  E. 
fc  J.  418;  PIstt  <m  CorenaBtB,  146.— (ft)  Co.  Litt.  165.— (I)  Street  v.  Bigtiy,  6  ¥«. 
818.— (m)  street  o.  Rigby,  6  Yes.  821.— (n)  1778,  cb.  21,  s.  8.— (o)  2  Hair.  EDtnes. 
166,  229.— (j»)  Ormond  «.  Kynneraley,  1  Good.  Chan.  Rep.  S25;  Haggett  v.  Waiih, 
a  Cond«  Chan.  Rep.  68 ;  Phillips  v.  Shipley,  1  Bland,  516. 

OAitDNU  9.  Df  CK.— This  hiU  was  filed  on  the  26tti  day  of  October,  IttO,  by 
Jeremiah  Oaidner  and  Daniel  Legg,  assignees  of  Daniel  Dodson,  who  wis  sssigMe 
of  John  Peele,  a  bankrupt,  now  deceased,  against  James  Dick,  James  Mowat,  and 
James  Nicholson,  executors  of  William  Peale,  deceased,  and  William  Camming 
and  Riebsrd  Snowden.  The  bill  alleges,  that  Samnel  Peele  and  William  Peele  wen 
bigely  indebted  to  John  Peele,  and  being  so  indebted,  William  Peele  eoavsyed  the 
greater  part  of  his  personal  estate,  consisting  chiefly  of  negroes,  to  the  H^fffyiffttf, 
Cummings  and  Snowden,  with  intent  to  defraud  his  creditors.  Whereupon  it  was 
prayed,  that  the  defendants,  executors  of  William  Peele,  might  be  made  to  account 
for  the  assets  which  had  come  to  their  hands ;  that  the  conveyance  to  Cumminga  and 
Snowden  might  be  set  aside ;  that  they  also  might  be  compelled  to  account,  and  that 
the  assets  might  be  applied  to  the  satislaetioa  of  the  debl  doe  to  the  pkiotiA. 
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Court  of  Chancery,  from  the  difficulty  it  finds  in  dealing  with  the 
subject  in  dispute  without  great  loss  or  total  ruin,  has  earnestly 
recommended  and  insisted  upon  the  parties,  submitting  the  matter 
in  controversy  to  arbitration,  according  to  the  terms  of  their  pre- 
vious express  agreement,  (q) 

As  in  contracts,  an  absolute  unqualified  covenant  not  to  sue  for 
the  recovery  of  an  existing  demand,  amounts  to  a  release  of  the 


The  ezecuton  pat  in  a  joint  and  separate  answer,  in  which  they  made  some  state- 
Beats  as  to  the  assets  which  had  come  to  their  hands ;  denied  having  any  concern 
irith  Uie  conyeyance  to  their  co-defendants,  and  declared  that  they  were  ready  to 
account,  &e.  This  answer  was  sworn  to  by  each  of  these  defendants,  before  one  of 
Uie  JQstiees  of  the  provincial  coiirt. 

The  defendants  Cummings  and  Snowden,  pot  in  their  joint  and  separata  answer, 
in  which  they  averred,  that  the  conveyance  to  them  had  been  made  bona  flde,  for  the 
pforpoae  of  indemnifying  them  against  their  liability  as  sureties  in  an  administration 
bond  ^ven  by  the  said  William  Peele,  and  that  on  being  indemnified,  they  were 
wiDing  to  deliver  np  the  property  which  had  been  so  conveyed  to  them,  8cc.  This 
answer  was  sworn  to  by  the  defendant  Cummings,  on  the  16th  of  February,  1750. 
And  it  was  <aflirmed  to  by  Richard  Snowden,  the  other  defendant,  being  one  of  the 
people  called  Quakers,  on  the  25th  of  February,  1750,*  before  the  same  justice  of  the 
peace. 

Ifoy,  1762,  Sharps,  ChaneeUor, — Ordered,  that  this  cause  be  entered  abated,  as 
fiff  as  it  relates  to  William  Cummings,  one  of  the  defendants  mentioned  in  the  bUl 
of  complaint. 

The  case  having  been  continued  from  time  to  time,  was  again  brought  before  the 


FtAmarjfn  1768. — Shaepx,  ChaneeOor,'^  Ordered,  in  presence  of  the  counsel  on 
both  sides,  that  this  cause  be  referred  to  Heniy  Hall,  Bryan  Philpot,  Charles  Graham 
and  Robert  Swan,  or  any  three  of  them,  and  that  their  award  be  a  decree  of  this  courl 


After  which,  on  the  26th  of  September,  1768,  the  refeiiees  made  a  report  as 
ioHows !  *We,  the  subecribers,  by  virtue  of  an  order  of  the  Court  of  Chancery  to 
arbitrate  and  determine  a  suit  depending  in  said  court  between  Jeremiah  Gardner, 
he.  complainants,  and  James  Dick,  flu.  respondents,  do  award,  order  and  adjudge, 
that  the  said  James  Dick,  James  Mowatt,  James  Nicholson,  and  Richard  Snowden,  do 
pay,  or  cause  to  be  paid  tq  the  said  Gardener  and  Legg,  or  to  Samuel  Galloway  their 
attorney  in  fact,  for  their  use,  the  sum  of  £266  6s.  2d.  sterling,  out  of  the  effects  of 
IfjIltaB  Peele  aforesaid,  in  the  hands  of  his  executors  James  Dick,  James  Mowat, 
and  James  Nicholson,  being  the  full  balance ^of  accounts  due  from  Samuel  Peele  and 
WilUam  Psele,  deceased,  to  John  Peele,  together  vdth  the  legal  costs  arising  in  said 
suit'    Whereupon  it  was  prayed,  that  the  said  report  might  stand  confirmed. 

90th  Odeber,  1768. — Shaxpx,  dhanaUor. — Dwreed,  that  the  said  report  and  all 
the  matters  and  things  therein  contained,  do  stand  ratified  and  confirmed,  by  the 
ttder,  authority,  and  decree  of  this  court,  to  be  observed  and  performed  by  all  parties 
according  to  the  tenor  and  true  meaning  thereof. — CRanctTy  Proceedings,  lib,  J,  R^ 
No.  6,  fiiL  1067, 1076. 

(9)  Waters  «.  Taylor,  16  Yes.  10. 
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demand  itself;  so  ia  a  will,  a  positive  and  unlimited  prohibitioB  to 
sue^  would,  if  enforced,  in  most  cases,  operate  as  a  total  revoca- 
tion, or  abnegation  of  the  devise  itself;  and  it  would  be  a  contra- 
diction in  terms  and  idle,  to  make  a  donation,  and  in  the  saae 
breath  to  withhold  from  the  donee  all  legal  means  of  sustaining  his 
right  to  the  subject  bestowed  upon  him.  Hence,  where  a  testatw, 
by  his  last  will,  declares,  that  any  legatee  who  controverts  the  dis- 
position he  has  made  of  his  estate  shall,  by  so  doing,  forfeit  his 
Jv  legacy  ;  such  provision  i»  held  to  be  in  terr(M%n  only ;  and  that  no 
such  forfeiture  can  be  incurred  by  contesting  any  disputable  matter, 
in  relation  to  it,  in  a  court  of  justice,  (r) 

By  the  law  of  Virginia,  real  estate  may  be  devised  by  a  holo- 
graphic will,  without  any  attestation  whatever.  {$)  Under  which 
law,  our  late  great  leader  George  Washington^  Wrote  his  will  alto- 
gether in  his  own  hand  writing,  without  having  it  attested  by  anj 
witnesses,  by  which  he  devised  lands  lying  in  the  states  of  Virginia, 
Maryland,  Pennsylvania,  New  York,  and  Kentucky,  and  in  the 
territory  north-west  of  the  6hio ;  and  concluded  by  directmg,  that 
should  any"  dispute  arise,  the  matter  should  be  decided  by  arbitra- 
tors to  be  chosen  by  the  disputants ;  but  without  declaring,  that 
the  party  who  refused  to  submit  to  ah  arbitration  should  forfeit  his 
right,  or  that  the  devised  estate  should  go  over  to  anpther.  (i)  This 
holographic  will,  although  valid  in  Virginia,  it  is  clear,  was  a  nul- 
lity as  to  the  real  estate  in  Maryland,  because  of  its  not  having 
been  attested  by  three  witnesses.  Disputes  did  arise  as  to  this  or 
some  other  defect  or  ambiguity  of  this  will ;  and  yet  it  is  unde^ 
stood  to  have  been  the  opinion  of  the  profession,  that  this  provision 
directing  a  reference  to  arbitrators,  did  not  prevent  any  party  from 
instituting  a  suit  to  establish  and  recover  his  right.  But  the  diffe- 
rences among  the  devisees  and  legatees  were  amicably  adjusted 
without  bringing  suit. 

It  is  said,  that  where  the  bringing  of  a  suit  by  the  legatee  is  pro- 
hibited with  a  bequest  over,  as  in  this  instance,  that  then  the 
consequence  of  bringing  suit  will  be  a  forfeiture  of  the  l^acy. 
Where  a  testator  devised  his  estate  to  trustees  to  be  sold  or  disposed 
of  for  the  payment  of  his  debts,  and  to  make  provision  for  his 

(r)  Gibbons  v,  Dawley,  2  Ca.  Chan.  198 ;  Powell  v.  Morgan,  2  Vein.  90;  Loyd 
«.  SpUlet,  8  P.  WiU.  S46;  Morris  v.  Burronghs,  1  Atk.  404.— (t)  Laws  Yiifiiut. 
1748,  ch.  5,  s.  6 ;  1792,  ch.  1 ;  Domat  Civil  Law,  pt.  2,  b.  3,  tit.  1,  s.  I ;  Code  N^. 
s.  970 ;  De  Sobry  v.  De  Laistre,  2  H.  &  J.  198.— (0  Ramsay's  Lift  Washingtoo, 
Appendix. 
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younger  chQdren ;  and  then  gave  a  legacy  of  £40  to  his  heir,  upon 
condition,  that  he  did  not  disturb  the  trustees.  Upon  a  bill  filed, 
by  the  trustees,  to  have  an  execution  of  the  trust,  it  was  held,  that 
the  heir  must  either  join  in  the  sale,  or  lose  his  legacy,  {u)  This 
case  has  been  sometimes  cited  to  shew,  that  where  there  is  a  be- 
quest over  the  legacy  will  be  forfeited,  if  the  legatee  institutes  a 
suit;  bat  it  evidently  has  no  direct  bearing  upon  that  question.  It 
merely  abews,  that  where  a  legacy  is  given  to  one  upon  condition, 
that  he  aids  in,  or  does  not  counteract  the  execution  of  the  testa- 
tor's  will,  the  legacy  cannot  be  recovered  unless  the  condition  be 
complied  with.  It  establishes  the  position,  that  where  a  bequest  is 
made  for  a  valuable  consideration,  if  the  consideration  be  withheld, 
the  legacy  falls.     The  case  has  this  extent  and  no  more. 

There  may,  however,  be  some  cases  which  do,  apparently,  sup- 
port the  position  as  a  general  rule.  Btit  the  decision,  in  a  leading 
case,  usually  cited  for  this  purpose, 'rests  upon  other  and  better 
principles  than  those  by  which  the  rule  as  to  a  devise  over,  is  said 
to  be  sustained.  The  case  was  this :  A  freeman  of  London  had 
several  children,  all  of  whom  he  advanced  in  marriage  in  his  life- 
time ;  after  which,  by  his  will,  he  gave  to  one  of  his  daughters 
£35,  taking  notice,  that  he  had  advanced  her ;  provided,  that  if 
she,  or  her  husband,  should  refuse  to  give  a  release  to  his  execu- 
tors, or  should  any  ways  trouble  or  disturb  them,  upon  any  claim 
or  pretence  by  virtue  of  the  custom  of  London,  that  the  legacy  of 
£35  given  to  her,  should  go  over  to  the  child  of  his  youngest  de- 
ceased daughter.  After  the  testator's  death,  this  legatee  brought 
suit  to  recover  her  portion  according  to  the  custom  of  London ; 
and  it  was  proved,  that  she  had  been  advanced,  as  noticed  in  her 
lather's  will.  Upon  which  it  was  held,  that  she  was  barred  of  her 
customary  part,  as  having  been  fully  advanced ;  and  likewise,  that 
she  and  her  husband  had  forfeited  the  £35  legacy  by  her  claiming 
her  orphanage  part,  and  by  reason  of  the  devise  over,  (w) 

It  is  evident,  from  this  condensed  view  of  the  case,  that  the 
attempt  to  recover  a  child's  portion,  which  had  been  actually  ad- 
vanced and  paid,  was  a  corrupt  effort  to  obtain  what  was  not  due, 
to  the  prejudice  of  the  other  children ;  and  was  such  an  iniquitous 
movement  as  required  to  be  repelled,  and  deserved  to  be  punished. 
Therefore,  the  forfeiture  was  justly  imposed  as  an  award  due  to 
detected  fraud ;  and  because  of  the  legatee's  claiming  the  orphan- 


(«)  Webb  V.  Webb,  1  P.  WUl.  182.— (to)  Cleaver  v.  Sparling,  2  P.  WiU.  626. 
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age  part,  and  l)y  reason  of  the  devise  over.  By  which  the  tesWar 
manifested  his  intention  to  impose  a  penalty  upon  such  a  fraodti- 
lent  attempt ;  and  not  because  of  the  other  and  the  quaint  conceit 
assigned  as  a  reason,  that  when  the  legacy  was  once  vested  in  tke 
devisee  over,  equity  could  not  fetch  it  back  again.  For  the  mix- 
ture of  good  and  ill  together  makes  the  whole  bad ;  the  tnith  is 
obscured  by  the  falsehood ;  the  virtue  drowned  by  the  vice.  And 
there  are  many  instances  both  at  law  and  in  equity,  whae  tk 
whole  of  a  just  claim  may  be  lost,  because  of  a  firaud  against  otfaen, 
or  the  playing  of  a  trick  to  come  at  it.  (x) 

Considering  this  decision  as  resting  upon  this  ground,  that  the 
testator  and  the  court  imposed  and  enforced  the  forfeiture  to  pe- 
vent  and  punish  a  fraudulent  attempt  to  obtain  a  double  or  tmjiist 
proportion  of  an  estate,  it  will  be  found  to  accord  in  principle  with 
a  legal  provision  which  has  received,  for  a  length  of  time,  the  reite- 
rated approbation  of  the  geiieral  assembly  of  this  state ;  besides 
having  had,  in  other  countries,  for  ages  past,  the  sanction  of  aierj 
large  and  enlightened  portion  of  mankind.  By  a  provision  of  one 
of  the  annual  insolvent  laws,  {y)  which  has  been  often  re-enacted, 
and  is  now  the  standing  law  of  the  state,  it  is  declared,  that  if  a 
creditor,  to  whom  a  real  debt  is  due,  shall  collude  with  the  debtor 
to  gain  an  undue  preference,  or  for  concealment  of  any  part  of  the 
debtor's  estate,  or  shall  concert  any  acknowledgment  of  the  debtor, 
or  any  kind  of  security,  to  give  false  colour  to  his  claim  for  more 
than  is  bona  fide  due,  such  creditor,  shall  lose  his  debt  truly  due;  (2) 
evidently,  as  a  punishment  for  his  fraudulent  and  corrupt  attenqpt 
to  prejudice  or  cheat  others.  A  similar  legal  provision  forms  a 
part  of  the  code  of  England,  Scotland,  France,  Spain^  and  Hin- 
dostan.  (a) 

,  Taking  this  view  of  the  subject,  it  is  clear,  that  a  mere  devise 
over  will  not,  ill  all  cases,  cause  the  forfeiture  to  be  enforced  on  a 
suit's  being  brought ;  but,  it  must  clearly  appear,  from  the  nature 
of  the  case,  that  the  institution  of  the  suit  can  only  be  considered 
as  the  commencement  or  partial  execution  of  a  corrupt  and  fraado- 
lent  design  to  injure  others,  or  those  to  whom,  in  such  an  event, 
the  legacy  is  given  over.     For  it  would  be  a  strange  inconsistency 

(a)  Co.  Litt.  16,  a.;  Hitchcock  v.  Sedgwick,  2  Yern.  162;  Dalbiac  «.  Dalbiac,  H 
Ves.  185;  Wimbiih  «.  Tailbois,  1  Plow.  54.— (y)  1791,  cb.  78,  t.  II.— <r)  1805,  di* 
110, 1. 13.— (a)  Cooper's  Baak'r  Law,  Adden.  12,  IS ;  Kamet'  Prin.  £q.  b.  8,  c.  S. 
pagt  456,  note  457. 
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to  impute  to  any  testator,  that  he  intended  to  expose  the  object  of 
his  bonnty  to  be  disappointed  by  accident  or  caprice ;  or  that  he 
should  seriously  have  intended  to  prohibit  him  from  asking  the  aid 
ai  a  court  of  justice  to  obtain  that  which  he  had  actually  given  him. 

In  this  case  I  find  it  impossible  to  believe,  that  Jinn  Russell 
really  intended  to  declare,  that  any  one  of  her  descendants,  about 
vhom  she  has  manifested  so  much  impartial  solicitude,  should  for- 
feit her  legacy  by  claiming  it  in  any  form  of  suit;  and  that  it 
should,  in  such  case,  vest  in  persons  tovrard  whom  she  entertained 
BO  such  specially  kind  and  maternal  feelings ;  and  who  too,  by 
being  nominated  as  the  executors,  arbitrators,  and  legatees  over, 
were  so  deeply  interested,  and  had  it  so  much  in  their  power  to 
provoke  a  suit  so  as  to  produce  a  forfeiture.  I  therefore  hold,  that 
this  clause  of  this  will,  requiring  all  disputes  to  be  submitted  to 
arbitration,  is  to  be  regarded  in  no  other  light  than  as  a  strong 
admonition  or  threat  intended  to  preserve  harmony  among  the 
various  objects  of  her  bounty. 

But,  apart  from  these  considerations,  this  clause  can  have  no 
direct  bearing  upon  the  prtoent  controversy.  This  is  not  a  suit 
against  the  executors  of  the  late  Ann  RusseUj  or  one  in  which  the. 
validity  and  operation  of  the  will  is  questioned  in  any  way  what- 
ever; on  the  contrary,  it  is  founded  upon  an  admission  of  the  will 
in  aD  respects,  and  claims  the  fulfilment  of  its  provisions  of  the 
trustee  to  whom,  and  to  a  suit  of  this  nature,  requiring  disputed 
Batters  to  be  referred  to  the  nominated  arbitrators,  cannot  have 
been  intended  to  apply ;  because  the  testatrix  has  distinctly  con- 
templated the  responsibility  of  the  trustees  Dawson  and  Clerk^  ac- 
eordiag  to  a  regular  judicial  proceeding,  by  her  express  declara- 
tion, that  they  should  only  be  answerable  for  gross  negligence ; 
ttd  it  is  the  alleged  negUgence  and  mismanagement  of  the  survi- 
ring  trustee  which  is  the  cause  of  this  suit,  not  any  dispute  about 
IhewiU. 

I  therefore  conceive,  that  there  is  no  foundation  for  this  first  ob- 
jection,  and  that  this  suit  may  well  be  sustained  notvrithstanding 
this  clause  requiring  certain  matters  therein  specified  to  be  referred 
to  arbitration  in  case  of  any  dispute. 

The  next  preliminary  objection  is  as  to  the  want  of  parties.  It 
is  urged,  that  Ann  Russell  ConteSj  the  wife  of  the  defendant 
PkiUp  Ji.  L.  ConUej  had  a  direct  interest  in  this  matter ;  and  that 
her  legal  representatives,  the  bOl  stating  her  to  be  dead,  ought  to 
bave  been  m^de  parties.    If  the  interest  of  Ann  R.  Oimtee  in  this 
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legacy  became  vested  as  it  did  by  her  attidiiifig  her  fall  age,  or  by 
her  marriage  before  or  after  the  death  of  her  mother,  it  was  a  ekum 
in  acHon  belongiog  to  w9nn  JL  Conke;  aod  as  all  personal  things  ait 
under  the  power  of  the  husband ,  he  may  either  release  or  feifcit 
them;  (i)  it  is,  therefore,  upon  that  ground  sufficient,  that  the  hus- 
band alone  as  defendant  has  appeared,  and  by  his  answer  admitted, 
that  this  claim,  to  which  he  had  so  become  entitled  in  right  of  Ui 
wife,  had  been  satisfied. 

But  it  is  objected,  on  behalf  of  the  defendant  Eleanor  Doimm, 
that  the  answer  of  the  defendant  Philip  Ji,  L.  ConUe  has  not  bees 
sworn  to  in  the  manner  required  by  the  course  of  the  court;  aad 
therefore  cannot  be  considered  as  an  answer  for  any  purpose ;  aad 
is  certainly  not  such  an  answer  as  will  bind  him  and  his  wife  so  as 
to  justify  Eleanor  Dawsofiy  as  executrix  of  the  trustee,  in  dirtiihh 
ting  the  assets  in  payment  of  the  proportions  to  which  the  ofha 
legatees  are  entitled ;  since  she  has  not  assets  sufficient  to  satisfy 
all.  This  objection  involves  two  inquiries ;  firsts  whether  the  an- 
swer of  the  defendant  PhU^  A^  L.  Contee  is  such  an  one  as  most 
be  received  as  effectual  so  fieur  as  it  can  operate  for  or  against  his 
co-defendants;  and  secondly j  whether  Eleanor  Dawson  has  in 
truth  alleged  and  shewn  a  deficiency  of  assets. 

The  first  section  of  the  fourth  article  of  the  constitution  of  ibt 
United  States  delegates  to  congress  the  power  to  prescribe  the 
manner  in  which  the  public  acts,  the  records,  and  the  judicial  pm- 
ceedings  of  each  state  may  be  proved  in  every  other  state,  and  tlw 
effect  thereof.  And  congress  have  passed  several  acts  in  exeoh 
tion  of  this  power.  But  those  laws  of  the  federal  government 
cannot  be  allowed  to  regulate  the  matter  now  under  consideration ; 
because,  an  answer  to  a  bill  filed  in  this  court,  or  indeed  any  other 
portion  of  its  proceedings,  wherever  it  may  be  authenticated,  or 
wherever  the  person  may  reside  firom  whom  it  may  be  derived, 
must  be  deemed  to  all  intents  and  purposes  a  record  or  judicial 
proceeding  of  this  state  only,  and  not  of  any  other  state.  It  is, 
therefore,  perfectly  obvious,  that  this  federal  law  can  have  no  direct 
and  positive  application  to  the  mode  of  authenticating  answcss, 
or  any  other  part  of  the  judicial  proceedings  of  this  court,  (c) 

It  is  quite  common  for  the  courts  of  one  nation  to  seek  the  aid 
of  the  magistrates  <^  foreign  countries ;  and  to  ask  to  be  aHowed 
to  collect  testimony,  and  obtain  from  them  and  under  their  autho- 


(6)  Giearer  v.  SporUng;  S-P.  WilL  fi2S.^(c)  Gibson  v.  Tilton,  1  Bland,  sn. 
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• 

lity  the  means  of  administering  justice  at  home.  The  acts,  testi- 
monials, and  documents  thus  drawn  from  abroad,  are  accepted  as  a 
eoartesy  from  the  foreign  nation,  and  accredited,  not  upon  the 
ground  of  their  having  any  force  or  operation  in  the  country  from 
which  they  are  derived,  {d)  but  because  of  the  value  set  upon 
them  by  the  tribunal  before  which  they  are  used.  They  are  noth- 
iag  where  taken;  but.  duly  and  properly  appreciated  here  where 
they  are  allowed  to  be,  to  a  certain  extent,  available,  (e) 

Considering  the  great  intercourse  between  the  several  states  of 
cor  Union,  it  is  obvious,  that  in  many  cases  it  would  be  difficult  to 
do  justice  unless  the  courts  of  the  several  states  should  lend  their 
aid  to  each  other  in  matters,  from  any  jurisdiction  over  which,  all 
other  judicial  power  was  excluded.  {/)  It  seems  that  some  of  the 
English  courts  have  held,  that  no  difference  in  point  of  reason  or 
law,  exists  between  affidavits  made  in  Ireland  and  Scotland,  and 
those  made  abroad ;  (g)  but  others  of  the  English  tribunals  have 
entertained  a  higher  respect  for  such  acts  coming  from  the  sister 
Idngdoffls  of  Scotland  and  Ireland,  than  from  foreign  nations,  (h) 

In  accordance  with  the  principles  of  these  last  mentioned  Eng- 
lish authorities,  I  feel  disposed  to  go  forward  with  the  spirit  of  the 
federal  constitution,  and  to  allow  all  such  ancillary  testimonials, 
derived  from  any  sister  state  or  territory  of  our  Union,  to  be  used  in 
a  couise  of  judicial  proceeding  without  strictly  exacting  all  those 
solemnities  and  forms  of  authentication  usually  required  for  the 
admission  of  similar  testimony  from  an  entirely  foreign  nation.  It 
is  not  saying  too  much  to  aver,  that  all  the  public  functionaries,  of 


{i)  Kennedy  v.  Earl  of  Cassillis,  2  Swan.  122.— (<)  Paxsona  v,  Dunne,  2  Yea. 
60;  Gaaon  v.  Woidawortb,  2  Yea.  825,  386;  Minet  v.  Hyde,  2  Bro.  Ch.  C.  663 ; 
BoQidillon  v.  Adair,  8  Bro.  C.  C.  287 ;  Hornby  v.  Pemberton,  Mosely,  08 ;  Camp- 
bell V.  French,  8  Yea.  821 ;  Garvey  r.  Hibbert,  1  Jac.  and  Walk.  ISO ;  Tburlt  o« 
Faber,  18  Cora.  Law  Rep.  186;  TurabaU  v.  Moreton,  18  Com.  Law  Rep.  216. 

(/)  Kennedy  v.  Earl  of  Caaailiifl,  2  Swan.  818. 

Tailoe  «.  Taylor. — ^^hia  5Ui  day  of  March,  1718,  a  commiaaion  came  from 
Bocton  Gommona  to  the  honourable  the  preaident  and  council,  or  any  of  tbem,  to 
cnmine  witneasea  in  a  cauae  depending;  at  aaid  Commona,  betwixt  John  Taylor, 
of  the  eity  of  London,  merchant,  and  Mary  Taylor,  in  aaid  Commona,  fourteen  daya' 
nofiee  to  be  giyen  to  Robert  Bradley,  aubetitttted  the  pioctor  of  the  aaid  Mary.  Hia 
boMf  Edward  Lloyd,  Eaq.  (then  Chancellor)  Ordart,  that  aummona  iaaae  for  auch 
cfideneea  aa  Charlea  Carroll,  Esq.  aubetituted  for  the  proctor  of  the  aaid  John  Tay- 
lor, ahaO  require.'— C%an«ary  Proeeedbig$,Ub.  P.  L.fol,  68. 

(g)  Omeaiy  «.  Newell,  8  Eaat,  «72.— (A)  Annealey  v.  Angleaey,  Dick,  90 ;  Chi* 
cot  f .  Lequeane,  Dick.  160 ;  Johnaon  «.  Smith,  Dick,  592 ;  2  Fowl.  Ezch.  Pra.  887 ; 
Braham  r.  Bowea,  1  Jac.  and  Walk.  296  i  Ex  parte  Woraley,  2  H.  Blac.  276 ;  Dal* 
a*a.Bainard,7T.R.26L      , 
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each  state  of  our  perpetually  intenningling  confederacy,  know  mot 
of  the  forms  and  modes  of  proceeding  of  the  officers  and  rnxga- 
trates  of  every  other  state  than '  of  any  foreign  nation  whatefo. 
And  besides,  the  harmonies  of  our  peculiar  system  of  goTemment 
seem  to  require,  that  the  magistrates  and  tribunals  of  each  state 
•should  extend  the  practice  of  comity  and  credit  toward  those  of 
every  other  state,  as  far  as  safety  to  the  rights  of  persons  and  pio- 
peirty  will  permit,  and  that  may  be  to  a  considerable  extent ;  6x 
although,  in  such  cases,  there  can  be  no  prosecution  for  perjniy 
against  any  one  here,  who  has,  abroad,  testified  on  oath,  or  made 
affidavit  to  the  truth  of  a  fact,  which  can  be  shewn  to  be  false,  yet 
the  parties  may  be  punbhed  for  practising  an  imposition  upon  tke 
court,  (t) 

This  court  has,  in  fact,  acted  upon  the  distinction  between  testh 
mOnials  from  other  states  of  our  Union  and  those  from  foreigt 
nations  for  many  years  past.  Prior  to  the  revolution,  certainly  as 
late  as  the  year  1761,  it  was  the  practice  here,  in  accordance  wi& 
j^  the  English  mode  of  proceeding,  to  send  a  didimus  potedattm^ 
even  to  a  neighbouring  colony,  to  take  the  answer  of  a  defendant 
resident  there,  (j)  But  soon  after  the  revolution  a  didimus  po- 
jl  testatthij  seems  to  have  been  dispensed  with,  and  answers  from 
other  states  of  our  confederacy  by  being  sworn  to  before  a  mayor 
or  other  principal  magistrate  of  a  city,  or  a  justice  of  the  peace,  on 
its  being  certified  under  the  seal  of  the  {Nroper  officer,  that  the  pe^ 
son  who  admi;)istered  the  oath  or  affirmation  was  then  in  truth  tbe 
officer  he  professed  to  be ;  (A:)  as  where  an  answer  had  been  swrnn 
to  before  a  justice  of  the  peace  of  the  District  of  Cdumbia ;  aad  it 
was  certified,  in  the  usual  form,  by  the  clerk  of  the  county,  that  he 
was  duly  commissioned  at  that  time,  the  answer  was  received.  (/) 

But  in  the  case  under  consideration,  the  affidavit  of  the  truth  of 
the  answer  of  the  defendant  Philyf^  j9.  L,  Canteej  purports  to  haTe 
been  made  before  a  justice  of  the  peace  of  Westmorland  county, 


(i)  Omcaly  r.  NeweU,  8  East^872.— (j )  C^umeery  Prtyeeedingi,  Ub.  D.  D.  J*. 
/.  fil.  59. 

Prout  t.  Slatxr.— On  8d  of  A[}ril,  1799,  on  the  petition  of  the  defendimti  Imr 
to  take  tbe  answer  of  one  of  them  who  resided  in*  London,  a  commission  wn 
issued  to  four  commissioners  or  either  of  them,  that  they  or  either  of  them  admiiiis- 
ter  tbe  oath.  Tbe  answer  so  taken  was  certified  by  the  commissioners,  and  then 
certified  by  a  notaiy  pvbMc^Cfhtmeery  Proee$ding$,  Ub.  8.  H.  H,  No.  t.JoL  25. 

(k)  Hartshome  v.  Hands,  2d  June,  1796.  M.  S.~(0  Mnidock  v.  Fonrest,  IM, 
and  1816,  M.  8 ;  Gibson  v.  TiJton,  1  Bland,  852. 
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in  the  state  of  Virginia,  without  any  further  authentication  what- 
ever. This,  if  allowed,  would  place  the  simple  attestation  of  every 
justice  of  the  peace,  over  the  whole  Union,  upon  a  footing  with  ihfX 
of  such  officers  of  this  state.  I  do  not  think  it  would  be  safe  to 
extend  our  comity  so  far.  A  reasonable  and  just  degree  of  caution 
demands,  that  some  solemn  additional  public  testimonial  should  be 
required  to  shew,. that  the  judicial  officer  or  magistrate  before  whom 
such  an  affidavit  has  been  made  was,  in  truth,  the  public  funotion- 
aiy  he  states  himself  to  be.  I  am,  therefore,  of  ppinion,  that  the 
authentication  of  this  paper  is  not  such  as  to  entitle  it,  on  that 
ground,  to  be  rec^yed  as  the  answer  of  the  defendant  Pkiiip  A* 
L,  Contee. 

But  the  plaintiffs  have  expressly  consented  to  receive  this  as  the 
answer  on  oath  of  Philip.  A.  £.  Gcmto,  without  any  further  or 
other  authentication ;  and  that  they  may  so  receive  it,  is  warranted 
by  every  day's,  practice  of  this  court,  as  well  as  by  many  authori- 
ties to  be  found  in  the  English  books  to  the  same  efifect*  (m)  If, 
on  its  being  so  received  by  the  plaintiff,  it  will  bind  the  respondent 
as  efiectually  as  if  made  upon  oath,  I  can  see  no  reason  why  it 
should  not  be  equally  as  binding  upon  any  co-defendant  so  far  as 
his  interest  may  be  affected  by  the  answer  of  such  defendant  on 
oath ;  since  auch  co-defendant  could  not  except  to  it  because  of  its 
not  having  been  sworn  to,  or  because  of  its  insufficiency,  or  for  any 
other  cause.  I  am,  therefore,  of  opinion,  no  fraud  being  shewn  or 
even  intimated,  that  this  must  be  regarded  as  the  answer  of  Phmtp 
A.  L.  CorUeey  to  all  intents  and  purposes  whatever. 

The  next  inquiry  is,  whether  Ekanor  Dawson  has  alleged,  or 
shewn  a  deficiency  of  assets.  In  her  answer  she  says,  'that  she 
has  not  yet  been  able  to  settle  up  the  estate  of  the  said  testator, 
and  that  there  are  considerable  debts  now  due  to  the  same  which 
are  still  unpaid  ;  and  the  assets  now  in  her  possession  are  insuffi« 
cient  to  discharge  the  debts  due  by  the  testator.' 

It  is  a  rule,  universally  admitted,  that  the  aUegala  and  probata^ 
must  substantially  correspond.  A  party  cannot,  in  any  case,  be 
allowed  to  avail  himself  of  proof  of  any  matter,  which  he  has  not 
alleged ;  nor  can  the  opposite  party  be  called  on  to  sustain  a  posi- 
tion not  asserted ;  or  to  establish  a  fact  which,  by  the  course  and 
terms  of  the  pleadings,  has  been. admitted  to  be  true.    An  allega- 

(«i)  — .^  «.  Lake,  6  Ves.  171 ; v.  OwiHim,  6  Ves.  286;  Bajley  v.  De 

WaUden,  10  Ves.  441 ;  Harding  v.  Harding,  12  Vea.  16S ;  1  Hani.  Prac.  Chan.  286. 
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tion  of  insufficiency  of  assets  is  tantamount  to  an  assertioi^,  that  Hn 
estate  of  the  deceased  is  insolvent.  It  is  a  matter  presumed  to  be 
y^ithin  the  knowledge  of  the  executor ;  and  if  he  does  not  expressly 
and  distinctly  assert  the  fact  of  insufficiency,  he  virtually  admits  a 
sufficiency  of  assets,  at  least  to  satisfy  the  demand  then  made  of 
him.  It  is  impossible  to  consider  the  allegation  in  this  answer  as 
an  assertion,  that  the  estate  of  the  late  WiUiam  Dawson  is  insol- 
vent  and  insufficient  to  pay  all  his  debts.  The  allegation,  'that  the 
assets  now  in  her  possession  are  insufficient,'  is  unequivocal ;  the 
certainty  of  assets  accniing,  is  distinctly  referred  to ;  and  it  is  eri- 
dent,  from  the  general  complexion  of  the  answer,  that  the  respon- 
dent could  not  with  a  safe  conscience  hazard  the  assertion,  that  the 
estate  of  her  testator  was  insolvent.  She  has  not,  therefore, 
alleged,  that  th^e  was  not  a  sufficiency  of  assets  to  satisfy  tbe 
claims  made  by  this  suit,  (n) 

But  admittmg  such  an  averment  to  have  been  made,  it  has  not 
been  sustained  by  proof.  The  insufficiency  of  assets  turns  alto- 
gether upon  the  admission  of  the  claim  of  James  Daws<mj  as  a  valid 
and  subsisting  debt.  The  proof  is,  that  the  witness  some  time 
prior  to  the  year  1816,  when  William  Dawson  came  to  this  country, 
saw  that  he  had  charged  himself  on  his  books  of  accounts,  with  a 
bond  given  to  James  Dawson,  his  son,  to  secure  the  payment  of 
the  sum  of  $16,000,  after  his,  William  Dawson^s  death ;  and  that 
the  witness  heard,  in  the  family,  and  from  his  mother,  the  defin- 
dant  Eleanor  Dawson,  before  the  institution  of  this  suit,  Hk^t  James 
Dawson  had  such  a  claim  against  the  now  late  William  Dawson, 
and  that  a  small  part  of  it  had  been  paid ;  and,  yet  it  was  not  until 
after- £feanor  Dawson,  as  he  says,  had  been  informed  of  the  dain 
in  this  case,  and  another  claim  against  the  estate  of  her  testator, 
that  she  was  induced  to  obtain  leave  to  reform  her  account  widi 
the  Oiphans  Court,  for  the  purpose  of  introducing  into  it,  then  for 
the  first  time,  this  claim  of  James  Dawson.  But  foiling  in  the  at- 
tempt to  have  this  claim  allowed  by  that  court ;  and  after  she  had 
heard  that  James  Dawson  had  left  England  for  India,  she  hersdf 
caused  a  suit  to  be  instituted  in  his  name  against  herself;  and, 
on  the  2d  of  June,  1826,  confessed  a  judgment  for  the  sum  of 
$19,834  35,  with  interest  from  the  31st  of  December,  1818,  aad 


(n)  Daglf  v.  Crump,  Dick.  85;  Roberts  9.  Roberta,  Dick.  57S;  Pullen  v.  South, 
6  Yes.  21 ;  Fteeman  o.  Fairlie,  8  Meriv.  29 ;  Drewiy  o.  Tliacker»  8  Swan,  618 ; 
Johnson  v.  Astioa^  1  Coad.  Chan.  Rep.  88. 
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costs  to  be  levied  on  the  assets  in  hand,  or  as  they  shcmld  accrue 
in  a  due  course  of  administration. 

Taking  all  the  proof  together  then,  including  this  solemn  formu« 
lary  of  a  judgment,  and  the  authenticity  of  this  alleged  claim  of 
James  Dawsarij  rests  xipon  mere  hearsay^  and  a  great  portion  of  that 
hearsay  derived  from  the  defendant  Meanor.  Dawson  herself.    There 
is  no  direct  competent  proof,  that  Jaim€s  Dawson  ever,  by  himself, 
or  bis  attorney,  or  agent,  asserted,  that  he  had  such  a  claim  against 
the  estate  of  his  father.    And  it  is  even  left  somewhat  doubtful, 
from  what  is  said  of  his  being  in  a  remote  region  of  the  earth, 
whether  he  was  actually  alive  when  this  judgment  was  got  up  on 
his  behalf*    The  question  whether  any  debt  was  due,  and  to  what 
extent,  has  never  been  tried  with  that  searching  attention  whieh 
these  plaintiffs  had  a  right  to  expect  from  this  executrix,  (o)     It  is 
true,  ^t  an  executor  is  allowed  to  pay  any  creditor  of  his  testator; 
and  is  not  bound  to  contest  the  claim ;  but,  under  colour  of  satisfy- 
ing a  creditor,  he  cannot  be  permitted  to  retain  vrithout  control, 
OT  to  give  away  the  assets  of  his  testator,  {p) 

In  short,  looking  to  all  the  circumstances,  in  relation  to  this 
debt,  said  to  be  due  to  James  Dawson^  I  cannot  consider  it  to  be 
such  a  claim  as  ought  to  be  allowed. to  diminish  or  exhaust  the 
assets  of  the  testator  WUliam  Dawson^  to  the  prejudice  of  these 
legatees,  who  also  stand  here  upon  the  strong  ground  of  being  his 
creditors.  Laying  aside  thiii  claim  of  Jom^  Dawson ,  there  is  cer- 
tainly no  allegation  or  proof  of  any  deficiency  of  assets ;  and  con- 
sequently the  argument,  that  all  these  legatees,  children  of  Margor 
ret  Bussell  ClerkUe^  must  be  parties  to  this  suit  to  receive  now 
their  respective  proportions  of  the  assets;  because  of  there  not 
being  enough  to  pay  all,  must  entirely  fail,  and  there  is  an  end  to 
all  objections  on  that  ground. 

Advancing  now  to  the  consideration  of  the  merits  of  this  contro- 
veisy,  after  having  cleared  away  the  preliminary  objections,  the 
first  inquiry  which  presents  itself  is  as  to  the  nature  of  the  interest 
which  has  been  given  in  this  legacy  to  the  children  of  the  late 
Margaret  Russell  Clerklee. 

It  is  very  clear,  that  no  other  interest  vested  in  the  motfaev,  than 
the  right  to  receive  the  annual  firuits  or  dividends  during  her  life ; 
and  after  her  death,  which  has  happened,  the  whole  principal  and 
interest  or  dividends  passed  to  her  children.     She  left  six  daugh* 


(o)  Akagerv.  Bowlcy,  6  Yes.  751.— (p)  Watlington  v,  Howley,  1  DtMm,  167. 
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ters  and  no  son*  Three  of  her  daughters  have  been  married ;  one 
has  since  attained  the  age  of  twenty-one  years ;  and  two  are  yet 
unmarried  in&nts.  By  the  terms  of  the  will  of  ^nn  Rus9eUy  a 
right  to  a  share  bf  this  legacy  could  only  vest  in  any  of  these 
daughters^  on  the  occurrence  of  one  of  four  circumstances  in  addi- 
tion to  that  of  her  having  survived  her  mother ;  Jirtty  she  most  then 
have  attained  the  age  of  twenty-one  years ;  or  $econdlyj  she  must 
have  been  then  married ;  or  thirdly^  she  must  after  the  death  of 
her  mother  have  been  married ;  or  fourihlyj  after  that  event  sbe 
must  have  lived  to  attain  the  age  of  twenty-one  years.  Upon  the 
happening  of  any  of  these  circumstances  an  interest  iii  a  due  pro- 
portion of  this  legacy  vested  in  each  daughter  so  qualified,  as  t 
tenant  in  common,  with  her  other  sisters,  who  should,  in  like  man- 
ner, then  be  or  thereafter  become  entitled  to  a  share. 

The  legacy  is  directed  to  be  equally  divided  among  all,  if  all 
should  become  so  qualified  to  take.  Hence,  on  the  death  of  the 
mother,  leaving  six  daughters,  it  became  liable,  upon  the  happening 
of  the  specified  contingencies,  to  be  divided  into  six  equal  parts; 
each  one  of  which  could  only  vest  as  each  daughter,  who  then  was, 
or  thereafter  became  qualified  to  take.  But  as,  upon  the  death  of 
any.  one  of  the  six  daughters  before  she  becomes  en  tided  to  take, 
her  share  would  fall  in  for  the  benefit  of  the  rest ;  or  in  other  woids, 
th^  whole  legacy  would  not,  in  such  case,  be  divided  into  so  many 
as  six  parts ;  the  number  of  shares  into  which  it  must  ultimatd^ 
be  divided  cannot  be  finally  determined  until  it  shall  have  been 
ascertained,  whether  or  not  any  have  died  without  having  been 
qualified  to  take,  after  the  youngest  of  them  shall  have  been  ma^ 
ried,  or  shall  have  attained  the  age  of  twenty-one  years.  Before 
the  institution  of  this  suit,  on  or  after  the  deatii  of  the  mother,  three 
parts  of  this  legacy  became  vested  in  those  of  her  daughters  who 
were  then  or  thereafter  of  fiill  age  or  married ;  and  one  other  part, 
after  the  filing  of  this  bill,  became  vested  in  the  defendant  EUxor 
betli  Qerkkey  who  attained  her  full  age.  And,  consequently,  the 
two  remaining  parts  must  await  the  event  of  the  marriage,  or 
coming  of  age  of  the  two  now  unmarried  infant  daughters ;  until 
the  happening  of  one  or  the  other  of  which  contingencies,  or  the 
death  of  either  or  both  of  those  infants  previous  thereto,  they  first, 
and  next  their  sisters,  have  an  expectant  interest  in  those  two  parts 
of  this  legacy,  to  meet  the  happening  of  which  event  the  amount 
of  those  shares  must  be  still  retained  in  trust. 

But  it  has  been  contended^  that  this  legacy  has  been  transfeired 
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to  this  countvjy  and  lost  without  the  default  of  the  trustee ;  and 
therdbre,  that  these  plaintiffs  cannot  recover  any  thing,  or  certainly 
no  more  than  a  proportion  of  what  has  been  saved,  and  is  now  in 
tbe  hands  of  his  executrix  the  defendant  Eleanor  Dawson ;  since 
it  has  been  expressly  declared  by  the  testatrix  Ann  Rusielly  that 
^they,  the  trustees,  shaU  not  be  answerable  or  accountable  for  any 
misfortune,  loss,  or  damage  whatever,  that  may  happen  to  the  said 
trust  moneys,  or  premises,  or  any  part  or  parts  thelreof,  unless  the 
same  shall  happen  by  or  through  their  or  his  gross  and  wilful 
Beglect  or  default  respectively.' 

It  is  distinctly  shewn  by  the  codicil  to  this  veill,^  and  so  admit- 
ted, that  the  testatrix  Ann  Russell  made  her  will  with  a  full  know- 
ledge of  the  situation  and  legal  capacities  of  all  her  legatees.  She 
designates  these  legatees  as  the  chOdren  of  her  grandaughter 
Margaret  R.  Clerky  wife  of  James  Clerk^  of  Maryland ;  and  with 
this  full  knowledge  of  all  circumstances,  the  testatrix  gave  this 
legacy,  and  directed  the  trustee  Ho  invest  the  same  in  their  or  his 
names  or  name  in  the  public  stocks  or  funds,  or  at  int^^st  upon 
paiiiamentary,  government,  or  real  securities.' 

This  specific  direction  as  to  the  disposition  to  be  made  of  this 
legacy,  it  is  evident,  was  given  with  a  view,  that  it  might  be, 
without  delay,  made  productive,  and  placed  in  the  greatest  possi- 
ble security,  to  await  the  remote  events  which  it  was  declared 
should  happen  before  it  should  be  wholly  paid  over.  The  trustees 
were  allowed  a  veiy  limited  range  of  discretion  as  to  the  species  of 
bvestment  in  England,  and  no  where  else.  And  it  manifestly 
appears  to  have  been  the  intention  of  the  testatrix,  that  when  the 
investment  had  once  been  made  it  should  remain,  without  exposing 
tbe  legacy  to  any  new  risk  by  any  change  whatever ;  or  if  any  un- 
foreseen circumstance  should  render  a  new  investment  necessaiy, 
that  it  should  be  made  in  some  one  or  other  of  the  specified  English 
securities ;  and  certainly  not  in  any  foreign  funds,  stocks,  or  secu- 
rities whatever,  (y) 

Hence,  I  feel  perfectly  satisfied,  that  the  sale  made  by  the  sur- 
viving trustee  WUKami  Dawson^  of  the  stocks  in  which  this  legacy 
had  been  invested,  and  the  transfer  of  flbe  proceeds  from  England 
to  Maryland  was  a  most  palpable  and  gross  violation  of  the  trust 
leposed  in  him ;  and  that  he  must  be  held  strictly  accountable  for 


(9)  Hancom  v.  Alleii,  2  Dick.  486 ;  Howe  v.  Earl  of  Dartmoatb,  7  Ves.  1S7 ;  Hill 
*.  Sunpton,  7  Yes.  182 ;  Holland  v.  Hugbca,  IS  Vm.  118 ;  Bam.  on  Anets,  617. 
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all  the  consequences  mereof ;  unless  he,  or  at  this  time,  his 
trixy  can  shew  that  be  was  induced  to  make  the  sale  and  tnnsiier 
by  the  cestui  que  trusts^  who  were  then  competent  to  recommend 
and  to  sanction  the  transaction. 

The  interest  of  the  cestui  que  trusty  Margaret  JZ.  CUrldetj  ex* 
tended  only  to  the  profits  and  dividends  of  the  invested  legacy 
duriiy  her  life,  to  dispose  of  as  %feiM  sole  ;  and  therefore,  as  it  hai 
been  proved,  that  she  advised  and  required  the  change  to  be  made, 
she  might  have  been  bound  to  submit  to  any  loss  sustained  bj 
reason  of  the  transfer.  But  the  consent  of  her  children  to  the  sale, 
which  has  been  so  much  relied  on,  was  given,  if  at  aU,  during  her 
life-time ;  and  consequently,  before  any  interest  whatever  had  vcst« 
ed  in  them.  The  direction  of  the  legacy  toward  them  was,  at  thit 
time,  a  mere  possibility ;  they  might,  none  of  them,  have  survived 
their  mother ;  and  if  they  had,  still  they  might,  all  of  them,  have 
died  before  they  became  entitled  to  take ;  in  which  case  the  legacy 
went  over  to  John  Clerk.  The  children  of  Margaret  £L  Qaidei 
during  her  life,  were  then  the  mere  apparent,  but  by  no  means 
the  actual  cestui  que  trusts  of  this  legacy.  And  having  nothing 
more  than  a  possibility  or  expectancy,  without  even  the  diadow  of 
an  absolutely  vested  interest,  they  had  nothing  to  release,  nor  any 
estate  which  they  could  require  or  authorize  the  trustee  to  dispose 
of  or  transfer.  And  therefore,  even  supposing  the  proofs  had  estab- 
lished the  fact,  that  they,  had  each  one,  being  competent  to  con- 
tract, required  the  transfer  to  be  made ;  yet  as  it  was  made  beibre 
any  right  whatever  had  accrued  to  them,  it  could  not  be  deemed  a 
sound  and  available  sanction  of  the  conduct  of  this  trustee.  For 
the  relinquishment  of  a. mere  expectancy,  as  the  release  of  an  heir 
apparent  during  the  life  of  the  ancestor  is  absolutely  void,  (r) 

If,  however,  these  daughters  had  been  sole  and  nearly  of  fiiH 
age,  and  had  by  misrepresentation,  concealment,  or  any  fraudulent 
means  induced  the  trustee  to  make  this  transfer;  and  the  trustee 
had  made  it  under  a  confident  and  honest,  but  erroneous  reliance 
on  their  assurances,  he  certainly  could  not  now  be  made  to  besr 
any  loss  which  ensued  in  consequence  thereof,  {s)  But  the  defah 
dant  PhUip  A*  L.  Contee  admits,  that  the  claim  to  a  share  of  this 
legacy  which  had  devolved  upon  him,  in  right  of  his  wife,  has 
been  satisfied ;  and  there  is  no  proof  whatever,  that  any  of  the 


(r)  Co.  Litt.  2S5 ;  Tbomai  v.  Freem«n,  %  Vera.  608;  Jonu  v.  Roe«  S  T.  R. 
(«)  Coiy  9.  Gfrtcken,  ^  Med.  lUp.  40. 
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other  children  of  the  late  Margaret  R.  Clerklee  ever,  in  any  form, 
nqnested  or  approTed  of  the  transfer  made  by  the  trustee  WUliam 
Bamm;  or  that  they  were  then  of  an  age  to  mislead  him  in  the 
eiecutioD  of  his  trust,  or  to  practise  a  fraud  upon  him  in  any  way 
vhateyer.  I  am  therefore  of  opinion,  that  the  sale  of  the  English 
stocb,  in  which  this  legacy  had  been  Tested,  as  regards  all  these 
daugbteis,  except  *^nn  Russell  Conieey  never  was  required  to  be 
made^and  has  not  been  sanctioned,  in  any  manner  whatever,  by 
these  ci»(tti  que  trusts;  and  that  the  trustee  must  be  held  liable  for 
alitkconsequjences  of  that  unwarrantable  act. 

Heoce,  supposing  it  to  hav^  been  proved,  that  the  proi^eeds  of 
tie  English  stocks  in  which  this  legacy  had  been  invested,  had 
ken  brought  to  Maryland,  and,  in  great  part,  invested  in  the  stock 
of  the  City  Bank  of  Baltimore,  and  lost  by  the  insolvency  of  that 
iutitotioD ;  and  other  parts  loaned  on  a  mortgage  of  real  estate, 
u  is  alleged,  still  the  trustee  Dawsofiy  and  his  executrix  the  defen* 
tut  Ekanar  Dawson^  must  be  held  liable.  But  .there  is,  in  fact, 
00  satisfiu^tory  proof,  that  any  part  of  the  proceeds  of  the  sale  of 
the  English  stocks  were  actually  invested  in  the  stock  of  the  City 
Bank  of  Baltimore. 

The  defendant  Eleanor  Dawson  has  attempted  to  take  shelter 
under  another  defence.  Ann  Russelly  by  the  codicil  to  her  will,  has 
declared,  in  effect,  as  it  is  said,  that  if  Margaret  R.  Clerklee  con- 
tests Ekaor  Dawson^s  right  to  a  share  of  certain  estates,  that  then 
^  iegacjr  shall  go  to  Eleanor  Dawson.  Upon  which  it  is  urged, 
Aat  it  has  not  been  shewn,  that  Eleanor  Dawson  has  received  her 
^  of  th^  estates  referred  to  in  the  codicil. 

Bat  I  am  of  opinion,  that  it  was  the  intention  and  meaning  of 
4i8  testatrix  by  that  codicil  merely  to  declare,  that  Eleanor  Daw^ 
M»  should  not  be  hindered,  obstructed,  or  impeded  in  obtaining 
Ihe  benefit  of  the  estates  referred  to,  by  any  positive  or  active  in- 
Uerence  of  the  legatee  Margaret  R.  Clerklee  ;  and  not  that  JMar- 
i^  jR.  Clertdee  shodd  actually  aid  and  assist  Eleanor  Dawson  in 
^''t^ifflng  her  rights,  and  see  that  she  received  her  full  share  of 
^  estates.  And  consequently,  that  it  lays  upon  the  defendant 
^Iwwr  Iktwson  to  prove,  that  her  right  has,  in  fact,  been  con- 
ksted ;  and  that  she  has  been  hindered  and  prevented  by  Marges 
^R.  CkrkUe  from  obtaining  her  full  share  of  the  estates  spoken 
« in  the  codicil.  So  fiu:,  however,  from  there  being  any  proof  of 
^  kind,  the  testimony  is  full  and  conclusive,  to  the  extent  it 
IS^)  that  she  has  met  with  no  impediments  whatever ;  but  on  the 
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contrary,  has  had  every  assistanoe,  thatvcould  be  given,  or  was  oe- 
cessai^ ;  and  has,  in  fact,  recovered  her  full  share  of  those  estates 
>?herever  it  appears  she  had  required  or  demanded  it.  There  is 
then  not  the  least  foundation,  in  point  of  fact,  for  this  defence  rett- 
ing upon  the  conditional  bequest  over  to  Eleanor  Dawson* 

The  defendant  Elizabeth  CkrkUe^  having  attained  her  lull  age, 
is  now  in  a  situation  to  demand  and  receive  that  proportion  of  tka 
legacy  which  has  vested  in  her.  By  her  answer  she  avers,  that 
she  has  nothing  to  do  with  this  bill  as  a  defendant ;  and  prays  tht 
it  may  be  dismissed,  and  such  other  benefit  afforded  her  as  may 
seem  meet  All  persons  having  the  same  interest,  should  stand  <m 
the  same  side  in  the  suit;  but  if  a;iy  one,  identified  in  interest  witk 
the  plaintiff,  refuses  to  appear  as  a  plaintiff,  he  may  he  made  a  de- 
fendant, by  stating  in  the  bill  that  he  refused  to  concur  as  plaintifr, 
or  by  stating  the  nature  of  his  interest,  as  in  this  instance,  {t)  For 
it  is  well  settled,  that  the  court  not  only  may,  but  must  as  a  dalj, 
decree  between  co-defendants,  where  the  matter  comes  fully  befwe 
it,  and  a  case  is  fully  made  out  between  them ;  so  that  the  whole 
controversy  may  be  finally  and  at  once  closed,  (u)  Therefore  the 
defendant  Eleanor  Dawson  will,  in  addition  to  the  shares  of  this 
legacy  due  to  the  plaintiffs,  be  directed  to  pay  this  share  now  due 
to  her  co-defendant  Elizabeth  Clerklee. 

It  now  sufficiently  appears,  that  of  the  six  children  of  the  late 
Margaret  R.  Clerkleey  four  have  been  entitled,  according  to  At 
terms  of  the  bequest,  to  take  the  whole  of  this  legacy  in  case  the 
two,  who  are  now  infants,  should  die  under  age  and  before  thejr 
have  been  married;  and  consequently  as  to  those  two-sixth  parts  of 
this  legacy  it  is  now  ascertained,  they  must  certainly  go  to  the  two 
infants,  on  their  becoming  qualified  to  take ;  or  equally  among  the 
four  in  whom  the  interest  in  the  legacy  has  already  vested.  And 
therefore  these  children  have  now  such  a  contingent  interest  in  the 
preservation  of  those  two  shares  as  entitles  them  to  ask  the  aid  of 
this  court  in  having  them  placed  in  a  state  of  security  until  the 
happening  pf  those  events  which  are  to  determine  to  whom  thej 
are  to  be  paid. 

As  between  these,  plaintiffs  and  the  defendant  Eleanor  Dawsanj 
and  also  between  her  and  her  co-defendants,  the  children  of  the 


(t)  Calvert  on  Partiea,  ll.-r(tt)  Chamley  v.  Lord  Dansazy,  2  Scbo.  &  Lefr.  TM, 
718 ;  Taliaferro  v.  Minor,  2  Call.  190 ;  Harmood  o.  Oglander,  8  Yea.  12S ;  Colegale 
D.  Owings'  Case,  1  Bland,  404. 
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bte  Margaret  R.  CkrUeey  the  whole  case  as  to  the  right  to  the 
two-nzths  of  this  legacy,  as  well  as  regards  the  great  peril  in 
which  they  now  stand,  considering  the  misconduct  of  the  late  trus- 
tee WiUiam  Dawson  ;  and  the  sinking  condition  of  his  estate  has 
heen fuDy  made  out  by. the  pleadings  and  proofs;  and  therefore, 
I  conceiye  it  to  be  my  duty  to  have  those  two  shares  brought  into 
court  and  invested  in  some  secure  and  productive  form  for  the 
benefit  of  those  of  these  children  of  Margaret  R.  Clerkletj  who 
may  eventually  become  entitled  to  them. 

As  to  the  nomination  of  a  trustee  to  make  such  investmeiit,  and 
tbe  kind  of  security  in  which  it  shall  be  made,  I  shall  expect  to 
bave  the  suggestions  of  the  parties  when  the  auditor  shall  have 
made  a  report  as  directed. 

The  late  trustee  WiUiam  Dawson^  in  his  life-time,  distinctly  ad- 
mitted, that  the  proceeds  of  the  sale  he  had  made  of  the  stock  in 
which  this  legacy  had  been  invested,  and  some  interest  since  the 
death  of  Robert  Ckrk,  his  co-trustee,  as  before  mentioned,  (the 
amount  of  which  interest  to  be  now  ascertained  by  proofs  to  be 
laid  before  the  auditor,)  amounted  to  the  sum  of  JC2,406  14s.  2d. 
steding.    And  therefore,  this  defendant  Eleanor  Dawson^  his  exe- 
cutnx,  must  be  charged  with  the  principal  of  that  amount  for  the 
benefit  of  these  legatees.      One-sixth  part  of  that  amount  has 
vested  in  each  one  of  the  daughters  of  Margaret  R.  Clerldee  who 
18  now  of  full  age  or  has  been  married.    And  consequently,  from 
tte  time  the  share  so  vested  and  became  payable,  the  trustee^  being 
in  defiiult,  must  be  charged  with  interest  thenceforward  on  the  sum 
awarded  to  the  claimant.    And  the  trustee  must  be  charged  with 
interest  on  the  whole  sum  from  the  death  of  Margaret  R,  Clerklet 
nntil  a  share  vests ;  when  a  due  proportion  of  the  whole  is  to  be 
awarded  to  the  claimant  with  interest ;  and  then  the  trustee  charged 
with  interest  on  the  residue  of  the  principal  until  the  next  share 
vests,  when  a  proportion  of  the  whole  is  to  be  awarded  to  the 
claimant  with  interest  from  that  date,  and  so  on  until  the  whole 
legacy  is  disposed  of.    But  as  it  is  admitted,  that  the  share  which 
vested  m  Ann  Russell  Coniee  has  been  satisfied,  the  trustee  must 
be  credited  for  that  as  of  the  day  of  the  death  of  Margaret  Russell 
Ckrklee. 

It  has  not  been  distinctly  shevm  either  in  the  pleadings  ox  proo& 

when  Margaret  R.  Qerklee  died ;  nor  when  any  of  the  daughters, 

who  survived  her,  attained  their  full  age  or  married.      I  shall 

flttrefore  send  the  case  to  the  auditor  to  state  an  account  from  the 
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pleadings  aiid  proofs  in  the  case,  aad  9ueh  other  proof  in  relation 
to  these  points  as  the  parties  may  lay  before  him. 

In  the  event  of  the  death  of  either  or  both  of  the  no>i7  immanied 
infant  daughters  before  they  become  entitled  to  take,  her  or  thcff 
fehare  or  shares  will  devolve  upon  the  other  sisters,  if  living,  or, 
upon  the  legal  representatives  of  those  \vho  may  be  then  dead ;  <m 
which  event  it  may  become  necessary  to  brihg  the  new  parties  aad 
interests  before  the  court  by  a  supplemental  bill,  or  some  Other  cor- 
rect course  of  proceeding. 

Whereupon  it  is  Ordered^  that  this  ca^e  be  and  the  same  is 
liereby  referred  to  the  Auditor,  with  directions  to  state  An  accoinit 
accordingly  from  the  pleadings  and  prooft  now  in  the  cato,  and 
such  other  proofs  as  the  parties  may  lay  before  him.  And  eack 
party  is  hereby  allowed  to  take  testimony  in  relatioti  to  the  sod 
matter  of  account  before  any  justice  of  the  peace ;  or  before  tie 
commissioners  in  the  city  of  Baltimore,  on  giving  three  days  notice 
as  usual.  Provided  that  the  said  testimony  be  taken  and  filed  in 
the  chanceiy  office  on  or  before  the  fifteenth  day  of  June  next. 


In  obedience  to  this  order  the  auditor  made  a  report  as  of  tlie 
19th  of  September,  1829,  in  which  he  sayls,  tiiat  he  had  exflSDaiied 
the  proceedings,  and  from  them  had  stated  an  account  A  between 
the  defendant  Eleanor  Dawson  as  executrix  of  H^idm  DatoMi, 
deceased,  and  the  children  of  Margaret  R.  Clerkleej  deceased,  m 
which  the  proceeds  of  sale  of  the  stock,  $9,202  94,  which  was 
originally  purchased  with  the  principal  legacy  bequeathed  by  jte 
RusBellf  deceaised,  in  trust  for  said  children,  as  the  said  proceeds 
are  ascef^ined  by  the  deposition  of  Frederick  Dawson j  Bxe  appor- 
dohed  agreeably  to  the  said  order. 

From  this  account  A,  it  appears,  that  there  is  due  to  the  com- 
plainants Edmund  H.  Contee^  and  Eleanor  RusseU  his  wife,  the 
sum  of  $2,636  38 ;  with  further  interest  on  the  sum  of  $1,713  79, 
part  thereof,  from  this  date  until  paid.  To  Josias  Hawkins^  ui 
CaroUne  Ashton  his  wife,  the  sum  of  $2,741  23,  with  fVirtker  late- 
rest  on  the  sum  of  $1,993  14,  part  thereof,  from  this  date  until 
paid.  To  Elizabeth  Clerklee^  the  sum  of  $2,80S,  with  iurfher 
interest  on  the  sum  of  $2,037  63,  part  thereof,  from  tfiis  date 
until  paid.  To  Margaret  Clerkke^  who  has  lately  attained  her 
full  age,  the  sum  of  $2,836  24,  with  further  interest  on  the  aum 
of  $2,594  91,  part  thefeof,  from  this  date  antil  paid.  And  to 
Sarah  Efnily  CUrklee^  payable  on  her  ^rival  at  age  or  tnaitiage, 
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a  like  sum  of  #2,836  24,  with  fiirtlDer  inteiest  ob  the  sum  of 
$2,591  91,  part  thereof,  from  this  date  until  paid. 

But  the  auditor  is  informed,  that  the  admissibility  of  the  deposi- 
tion of  the  said  Frederick  DatDsauj  will  be  objected  to  on  the  part 
of  fbe  complainants.  And  he  has,  agreeably  to  instructions  from 
the  complainants'  solicitor,  stated  another  account  B,  which  is  pre* 
dicated  upon  the  letter  of  the  said  William  Dawson^  deceased,  in 
his  life-time,  to.  Jame$  Qerklee^  dated  on  the  9th  of  July,  1818, 
la  ihia  letter  the  said  William  Dawson  states  the  amount  paid  to 
hiB  banker,  for  principal  of  said  legacy,  and  son^e  interest  thereon. 
The  sum  paid  for  interest  is  nowhere  stated,  except  in  the  exhi- 
Uts  accompanying  the  aforesaid  excluded  deposition.  And  as 
tins  omission  is  to  be  attributed  to  the  laches  of  the  defendant, 
fke  anditor  has  thought  it  proper  to  charge  the  whole  of  the  afore- 
said asMKmt  of  $10,696  48,  as  received  for  principal  of  said  legacy. 

Firom  the  account  B,  it  appears,  that  there  is  due  to  Edmund  H. 
CkmUe^  and  Eleanor  R.  his  wife,  the  sum  of  $3,064  24,  with  fur- 
ther interest  on  the  sum  of  $1,901  92,  part  thereof,  from  this  date 
until  paid.  To  Jaiias  Haiw/cim  and  Caroline  A.  his  wife,  the  sum 
of  $3,186  11,  with  further  interest  on  the  sum  of  $2,316  61,  part 
tibcreof,  from  thiif  date  until  paid.  To  Elizabeth  Clerkkey  the  sum 
of  $3,257  90»  with  further  interest  on  the  sum  of  $2,600  77^ 
part  thereof,  from  this  date  until  paid.  To  Margaret  Gerklee^  the 
Sttoi  of  $3,296  52,  with  further  interest  on  the  sum  of  $3,016  03, 
part  thereof,  from  this  date  until  paid.  And  to  Sarah  Emily  Gerk- 
fee,  payable  on  her  arrival  at  age  or  marriage,  the.  like  sum  of 
$3,296  52,  with  further  interest  on  the  sum  of  $3,016  03,  part 
thereof,  from  this  date  until  paid. 

On  the  16th  of  December,  1829,  the  plaintifis  filed  the  following 
exceptions  to  this  report  of  the  auditor;  ^rsl^  because  the  account 
A,  as  stated  and  reported,  is  founded  upon  the  deposition  of  Frede^ 
rick  Dawson^  who  is  not  a  competent  witness ;  second^  if  he  be 
competent  as  a  witness,  that  his  deposition  is  in  contradiction  to 
other  evidence  in  the  cause,  and  to  the  acts  and  admissions  of  the 
late  WUliam  Danoson^  and  ought  not  to  have  been  relied  on  by  the 
auditor;  ihird^  because  the  account  B,  as  stated  and  reported  by 
the  auditor,  is  the  true  account  between  the  parties. 

Aad  on  the  22d  of  the  same  month,  the  defendant  Eleanor  Daw- 
son  iled  the  following  exceptions  to  this  report  of  the  auditor ; 
jlrt/,  heeause  the  principal  sum  charged  in  each  account,  is  greater 
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than  the  proof  and  proceedings  in  the  cause  warrant;  seamij 
because  there  is  a  charge  of  interest  in  said  account,  -whilst  none  is 
justified  by  the  said  proof  and  proceedings;  or  if  any  interest 
should  be  charged,  because  the  same  is  charged  at  too  great  a  rate; 
and  because  there  is  a  charge  of  compound  interest ;  tkurdj  because 
if  liable  to  interest  at  all,  it  was  only  from  the  death  of  Mn, 
Qerkleej  which  was  on  the  23d  of  November,  1818,  and  die  same 
is  calculated  from  the  15th  of  October,  1818;  fourth^  because  no 
allowance  is  made  for  the  expenses  charged  by  the  bankers,  ia 
England,  to  the  trustees  of  the  legacy,  and  paid  by  them ;  J^ 
because  no  allowance  is  made  for  the  loss  upon  that  portion  of  the 
legacy  invested  by  William  Dawsoriy  in  the  stock  of  the  City  Baak 
of  Baltimore ;  but  his  estate  is  charged  with  the  whole  sum  so  in* 
vested ;  sixthj  because  no  credit  is  given  for  the  amount  of  the 
legacy  loaned  to  Mrs.  deiklee;  seventh^  because  said  report  and 
accounts  are  in  many  other  particulars  erroneous  and  not  warranted 
by  the  proof  and  proceedings  in  the  case. 

ft6th  January^  1830. — Bland,  OianceUor. — This  .case  standing 
ready  for  final  hearing,  and  having  been  submitted,  without  afga- 
ment,  the  proceedings  were  read  and  considered. 

On  reviewing  the  order  of  the  14th  of  April  last,  and  consi* 
dering  the  proofs  taken  under  it,  as  reported  by  the  auditor  with 
his  statements,  it  appears,  that  a  question  has  arisen,  which  was 
not  at  all  contemplated  by  the  reasoning  and  explanations  with 
which  the  case  was  sent  to  the  auditor. 

The  late  trustee  William  Dawson^  in  his  letter  of  the  9th  of  July, 
1818,  speaking  of  the  sale  of  the  British  stocks,  in  which  the 
legacy  had  been  invested,  says  ^that  by  the  advance  in  the  price  of 
the  funds,  and  some  interest  since  the  death  of  Major  Clerkj  the 
amount  paid  to  my  banker,  is  J62,406  14s.  2d,  sterling.'  When 
this  case  was  last  under  consideration,  there  was  no  proof  by  which 
the  allusion  of  this  expression,  'and  some  interest,  since  the  death 
of  Major  derk^  could  be  shewn  to  apply  to  any  other  than  the 
dividends  arising  fi'om  the  investment  made  by  the  trustees;  and 
which,  belonging  to  Margaret  JR.  Clerkleey  as'tenant  for  life  of  the 
legacy,  could  not  be  awarded  to  those  of  her  children  who  were 
parties  to  this  suit.  I  therefore  directed- the  amount  of  such  inte- 
rest to  be  ascertained  by  proof,  to  be  laid  before  the  auditor ;  and 
that  the  defendant  Eleanor  Dawson  should  be  charged  with  the 
principal  of  the  amount  for  which  the  British  stock  sold ;  intending 
thereby  to  exclude  firom  the  sum  to  be  divided  among  these  lega- 
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tees  m  remainder  all  interest  or  dividends  received  by  the  trustees 
from  &e  investment,  and  to  which  Margaret  R.  CUrkke  had  be- 
come entitled. 

But  it  now  appears  by  an  account  between  the  late  trast^es  and 
their  agent,  reported  by  the  auditor  as  part  of  the  proofs  laid  before 
lum,  that  a  lai^  amount  of  interest  on  the  legacy  of  .J£],500  had 
accomulated  in  the  hands  of  the  executors  of  the  testatrix  Ann 
BustiUy  which  had  been  paid  by  them,  with  the  principal^  to  the 
trastees  who  had  invested  the  whole  accordingly  as  capital,  after 
deducting  the  costs  and  charges  of  the  transaction.  These  addi- 
tional fiieta  give  rise  to  the  objection,  that  the  interest,  which 
accrued  npon  the  legacy  from  the  death  of  the  testatrix  to  the 
time  of  the  investment,  belonged  exclusively  to  Margaret  R.  Gerh' 
ke  the  tenant  for  life ;  and,  not  being  a  part  of  the  capital,  directed 
to  be  invested,  must  be  deducted  from  the  amount  which  the  late 
trustee  WUHam  Daiwson  acknowledged  he  had  received. 

I  conceive  it  to  have  been  the  intention  of  the  testatrix  to  allow 
a  reasonable  time  to  the  trustees  to  make  an  investment  of  this 
legacy  as  directed ;  and  that  tAl  its  accumulations  in  the  hands  of 
her  executors,  in  the  way  of  interest,  were  to  be  considered  as  par- 
cels of  its  principal,  and  to  be  invested,  as  such,  by  the  trustees  when 
paid  to  them.  It  is  true,  that  where  there  has  been  any  unreason- 
able deby  in  making  such  an  investment,  or  the  tenant  for  life 
would,  by  being  postponed  until  it  was  actually  made,  be  mate- 
liaDy  injured,  he  has  been  allowed  the  accruing  interest  from  the 
end  of  one  year  after  the  death ;  but  here  no  such  unforeseen  or 
injurious  delay  has  been  alleged  or  shewn,  (v)  The  testatrix  gave 
to  the  late  Margaret  R.  C2er/^e  during  her  life,  only  the  dividends 
ariraig  from  the  investment,  not  the  interest  on  the  sum  of  £1 ,600. 
There  is  a  material  distinction  between  the  interest  on  money,  and 
dividends  on  stock.  Interest  accumulates  from  day  to  day;  but 
the  diTidends  on  stock  are  made  payable  on  certain  days  like  rent ; 
and  therefore,  on  the  death  of  the  tenant  for  life,  interest  would  be 
calculated  up  to  the  very  day  of  the  death ;  but  of  dividends  there 
could  be  no  such  exact  apportionment;  the  amount  not  actually 
payable  at  the  time  of  the  death  of  the  tenant  for  life,  would  go  to 
him  in  remainder.  And  therefore,  in  general,  when  the  interest, 
cTividends,  or  profits  of  stock  are  given  to  one  for  life,  nothing 
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puiioq  to  tiif  ^anl  fisHT  tfe  but  the  oRKnavy  and  piO|ier  divideada 
of  Au<^  ptock.  («>) 

It  is  clear,  from  the  proofs,  now  adduced,  that  the  truateea  them- 
sqIt^s,  with  the  knowledge  and  aequiescsence  of  Margaret  R. 
Chrkke^  the  tenant  for  life,  .considered  those  accumulations  of  tbe 
legacy,  which  they  received  from  the  eyecuton,  as  a  part  of  its 
capital ;  and  actually  inyested  tbem^  as  such,  for  the  benefit  of  all, 
as  well  ibr  the  tenant  for  life,  as  for  those  in  lemainder ;  and  tbat 
the  lat^  trustee  WiUiam  Dawfm,  by  tho  ecKpresaion,  ^soQie  interest 
since  the  death  of  Major  Citrkf*  had  no  allusion  whatever  to  say 
dividends  to  which  Mwgar^  R,  G^rkkey  the  tenant  for  life,  was 
eKcluaively  entitled  l  b^t  to  certain  accumulatioiis  of  i^teiest  whick 
had  been  received  from  the  executors,  and  which  bad  been  invested 
aa  a  part  of  the  capital  of  the  legacy  itself.  And  from  the  whole 
of  the  proofs,  it  is  now  dear,  that  Ma/rgoKet  A,  OCerAise,  tbe  late 
tenant  for  life,  must  have  Kceived  all  the  interest  or  dividends  to 
which  she  was  in  any  manner  entitled ;  and  that  she  had  received 
from  those  trustees  no  dividends  or  interest  which  had  not  then 
come  to  their  hands  for  her  use,  and  which  they  ought  now  to  be 
attovfed  to  retain.  And  consequently,  that  tbe  sum  which  tbe  late 
tfuatee  WUlMm  Z)<mo«o»,  specifies  a^  the  amount  of  the  pioceeds 
of  the  sale  of  the  stock  is  formed  altogether  of  thfit  in  wluch  the 
capital  of  the  legacy  itself  had  been  regularly^ invested;  and  for 
the  whole  amount  of  which  his  representative,  the  defendant  £Ieii- 
mr  Dawson^  is  chargeable. 

It  is  objected,  by  one  of  the  exceptions  of  the  defendant  Dies- 
n^  Pmioriy  that  if  she  was  liable  for  interest  at  all,  it  could  only 
he  from  tbe  death  of  Margaret  R.  Clerkkey  which  happened  oa 
the  23d  of  November,  1818,  and  not  on  the  15th  of  October  of 
that  year.  Tbe  only  proof  in  relation  to  the  time  of  the  death  of 
Margaret  R.  Clerklee^  is  that  she  died  in  the  fall  of  the  year  1818. 
The  long  established  rule  of  the  court,  in  this  respect,  is,  that 
where  it  becomes  necessary  to  determine  tbe  price  or  value  of  any 
thing,  and  the  witnesses  differ,  to  strike  an  average,  and  to  take 
tbe  mean  as  the  true  price  or  value,  or  where,  ^s  in  this  instance, 
it  becomes  necessary  to  ascertain  the  exact  date  of  an  event,  and 
it  is  only  proved  to  have  happened  within  a  certain  designated 
space  of  time,  that  the  medium  shall  be  assumed  as  the  true  date 


(w)  Wilson  V.  Harman,  Z  Ym.  OTf ;  Hamiltpa  v.  Lloyfi,  2  Yes.  Jan.  416;  Pmt 
9.  Paris,  10  Yes.  185 ;  UTitts  0.  Stem,  18  Yes.  863 ;  Clancy's  Hosb.  b  Wife,  8S7. 
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when  it  happened.  And  consequently,  the  auditor  was  correct 
in  this  instance,  in  assuming  the  45th  of  October,  1818,  as  the 
day  of  the  death  of  Margorei  R.  Ckrkke. 

Whereupon  it  is  DEcafcED,  that  the  statement  marked  B,  as 
made  and  reported  by  the  auditor,  be  and  the  same  is  hereby 
ratified  and  confirmed ;  and  that  aB  other  parts  of  the  report  of 
the  auditor,  with  the  exceptions  of  the  parties  thereto,  which  are 
in  any  manner  alt  yaiiance  widi  the  Said  statement  marked  B, 
are  hereby  rejected  and  oyerruled. 

And  it  is  furthier  Decrnd^  that  the  dlefendant  Eleanor  Dawton^ 
pay  or  bring  into  this  court  to  bue  paid  unto  the  said  Edmund  H. 
OmUey  and  EUahor  R.  Omt^  his  wife,  the  sum  of  $3,064  24, 
with  interest  on  tke  sum  of  |l  ,991  92,  Jpttt  thereof,  from  the  19th 
day  of  September  last  until  paid  or  broiu^t  into  court ;  and  that 
the  defendant  Elunor  Dmosony  pay  Or  bring  into  this  court  to  be 
paid  unto  the  saiA  JoMor  Mawkinf^  and  OaroUne  Jlihton  Hawkint 
his  wife,  the  sum  of  $3,186  11,  with  interest  on  the  sum  of 
$2,316  61,  part  thereof,  firom  the  19th  day  of  September  last  until 
paid  or  brought  inlto  court ;  and  that  the  defendant  Ekanor.  Daiuh 
nuy  pay  or  bring  faito  this  court  to  be  paid  unto  the  said  Elizabeth 
Olerldeej  the  sum  of  $3,257  90,  with  interest  on  the  sum  of 
$2,600  77,  part  thereof,  from  the  19th  day  of  September  last  until 
paid  or  brought  into  tins  court ;  and  tihat  the  defendant  Ekanor 
Dawson^  pay  or  bring  into  this  court  to  be  paid  unto  the  said 
Margaret  Ckrlduy  the  sum  of  $3,296  52,  with  interest  on  the  sum 
of  $3,016  03,  pai^  thereof,  from  the  19th  day  of  September  last 
until  paid  or  brought  into  court ;  and  that  the  defendant  Ekanor 
Dawean,  bring  into  this  court  the  sum  of  $3,296  52,  with  interest 
on  the  sum  of  $3)016  03,  paxt  thereof,  firom  the  19lh  day  of  Sep- 
tember last  until  brought  into  court  to  be  invested  or  disposed  of 
as  this  court  shall  direct ;  and  to  be  paid  unto  the  said  Sarah 
EmAy  Ckrkkty  on  her  attaining  her  full  age  or  on  her  marriage ; 
or  on  ber  death  hilppening  before  either  of  those  events,  to  be  paid 
oyer  as  this  court  shall  direct.  AsA  that  the  defendant  Ekanor 
Dawsouy  pay  the  costs  of  this  suit,  to  be  taxed  by  the  register. 


From  this  decree  the  defendant  MkaHMr  appealed ;  upon  which 
the  Court  of  Appeals,  by  verbal  directions  caused  several  accounts 
to  be  stated,  which  accounts  and  the  de<i)ree  of  that  court  thereupon 
are  as  follows: 
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nth  Mg,  1832.-— Cbtfr<  of  jj(ppeab.— Earl,  MAftTtif  and 
A&CHBS,  Judges* — This  cause  standing  ready  for  hearing,  and 
having  been  argued  bj  counsel  on  both  sides,  was  fully  heard  and 
coiiadered;  and  it  appearing  to  the  court,  that  there  is  manifest 
error  in  the  decree  of  the  Chancellor  passed  therein.  It  is  there* 
foreDKCBEKD,  that  the  aforesaid  decree  be  and  the  same  is  hereby 
reversed,  each  party  to  bear  their  own  costs  in  this  court ;  and  this 
eonrt  proceeding  to  giye  such  decree  in  the  premises  as  ought  to 
have  been  given  by  the  Chancellor.. 

It  is  further  Decreed^  that  there  is  due  from  the  appellant  £2ea- 
wr  Dawson  J  executrix  of  WUIiam  Dawson^  deceased,  to  the  ap- 
pellee Edmund  H.  CotUee^  and  Eleanor  his  wife,  the  sum  of 
$1,861  25,  with  interest  thereon  from  the  22d  day  of  January, 
1823,  until  paid.  To  the  appellee  Josias  Hawkinsj  and  Caroline 
AsUon  his  wife,  the  sum  of  $1,861  25,  with  interest  thereon  from 
the  32(1  day  of  January,  1823,  until  paid«  To  the  appellee  Elizen 
belk  CkrkUey  the  sum  of  |1,861  95,  with  interest  thereon  from  the 
3d  day  of  July,  1825,  at  which  time  she  reached  her  full  age  of 
twenty-one,  until  paid.  To  the  appellee  Margaret  derklee^  tiie 
sum  of  $1,861  25,  with  interest  thereon  from  the  1st  day  of  March, 
1828,  until  paid.  And  to  the  appellee  Sarah  Emily  CUrkke^  the 
sum  of  $1,861*25,  with  interest  thereon  from  the  12th  day  of  Jan- 
uary, 1830,  until  paid ;  as  the  same  will  more  fully  appear  by  ac- 
counts C  and  D  herewith  filed. 

And  it  is  further  Decreed^  that  out  of  the  assets  of  the  said  WiU 
Uam  Dotoion,  deceased,  now  in  the  hands  of  the  said  appellant 
EkaniOT  Dawson^  executrix  of  the  said  Williamy  the  said  appellant 
Eleanor  Dawson^  do  pay  tp  the  said  Edn^nd  IL  Co$Uee^  and  Elea- 
nor his  wife,  the  sum  of  $922  64,  with  interest  thereon  fh>m  the 
22d  day  of  January,  1823,  until  paid.  To  ,the  said  Josias  Hanjokins^ 
and  Caroline  Ashion  his  wife,  the  sum  of  $902  64,  with  interest 
thereon  from  the  22d  day  of  January,  1823,  until  paid.  To  the 
said  Elizabeth  CUrklee^  the  sum  of  $902  64,  with  interest  thereon 
from  the  3d  day  of  July,  1825,  until  paid.  To  the  said  Margaret 
Clerkleej  the  sum  of  $902  64,  with  interest  thereon  from  the  Ist 
day  of  March,  1828,  until  paid«  And  to  the  said  Sarah  Emily 
Cbrldeey  the  sum  of  $902  64,  with  interest  thereon  from  the  12th 
day  of  January,  1830,  until  paid;  and  that  the  said  appellant  Elea- 
nor Dawson  J  pay  to  the  said  appellees  respectively,  all  the  costs 
incurred  by  them  in  the  Court  of  Chancery  in  the  prosecution  of 
this  suit ;  including  the  costs  of  the  audit  in  this  court. 
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And  it  is  further  Decreed^  tbat  the  said  appellant  Eleanor  Dam- 
son^ executrix  of  WUliam  Dawsony  deceased,  pay  to  the  said  ap- 
pellees Edmund  H.  Conieey  and  Eleanor  his  wife,  Josia$  HawkmSj 
and  Caroline  A^fUon  his  wife,  Elizabeth  ClerUUej  Margard  Ckrkkey 
and  Sarah  Emily  Clerkleey  respectively,  the  residue  of  the  sums  of 
money  with  interest,  which  are  herein  before  respectively  adjudged 
to  them  out  of  any  assets  of  the  said  William  Dawion^  deceased, 
which  since  the  date  of  her  last  administration  account  have  come, 
or  may  hereafter  come  into  her  hands  as  executrix  or  otherwise. 

And  it  is  further  Decreed^  that  the  said  Eleanor  DawioUj  execo- 
trix  of  William  Dawsony  deceased,  pay  into  the  Court  of  Chanceij 
to  the  credit  of  this  cause,  the  sum  of  $3,929,  with  interest 
thereon  until  paid  in,  from  the  22d  day  of  January,  1823,  agreet* 
biy  to  account  E,  herewith  filed.  And  in  case  James  Dawpmy 
his  executors,  or  administrators,  shall  establish  his  claim,  in  diii 
cause  mentioned,  against  the  estate  of  the  late  WUliam  Dawsmy 
to  the  satisfaction  of  the  Chancellor  within  ^  reasonable  time,  to  be 
limited  by  the  Chancellor,  then,  that  the  said  sum  shall  be  paid 
over  to  the  said  James  Dawson j  his  executors,  or  administrators; 
but  in  case  the  said  James  Dawsoity  his  executors,  or  administra- 
tors, i|hall  not  establish  his  claim  as  aforesaid,  then  tbat  the  said 
sum  shall  be  distributed  by  the  Chancellor  equally  among  the  said 
appellees  Edmund  H.  Conteey  and  Eleanor  his  wife,  Josias  Haw- 
kinsy  and  Caroline  Ashton  his  wife,  Elizabeth  CUrkkey  Margaret 
CUrkUty  and  Sarah  Emily  Clerklee. 

And  it  is  further  Decreedy  that  this  cause  be  and  the  same  b 
hereby  remanded  to  the  Court  of  Chancery.  And  the  said  appe- 
lant Eleanor  Dawsony  executrix  of  William  Dawsony  is  hereby  re- 
quired from  time  to  time  to  account  for  all  further  assets  of  the  said 
WUUam  Dawson  which,  since  the  date  of  her  second  administrntioa 
account,  have  come  or  shall  hereafter  come  to  her  hands  as  execa- 
tAn  aforesaid,  or  otherwise ;  which  shall  be  distributed  under  the 
Chancellor's  direction  in  conformity  with  this  decree.  And  the 
Chancellor  is  hereby  authorized  to  pass  all  such  orders  as  from 
time  to  time  may  be  required  to  carry  this  decree  into  effect. 

After  which,  Eleanor  Conteey  Josias  Hawkins  and  wife,  Margarei 
Clerkleey  Elizabeth  Clerklee,  and  Sarah  E.  CUrkUe,  by  their  peti- 
tion, exhibiting  therewith,  a  certified  copy  of  this  decree  of  the 
Court  of  Appeals,  stated  that  since  the  passing  of  that  decree, 
EdwMnd  H,  Contee  had  died,  whereupon  his  interest  had  survived 
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to  the  petitioner  Eleanor  Contee;  vfhetetpon  they  prayed,  that  the 
defen^nt  Eleanor  Dcavson  might  be  compelled  to  pay  into  this 
cooit  the  sum  of  money  aforesaid,  with  all  interest  due  thereon ; 
that  a  reasonable  time  might  be  appointed  for  James  Dawsoriy  or 
his  representatives  to  exhibit  their  claim ;  and  that  she  be  required 
to  render  an  account  of  all  assets  which  have  come  to  her  hands 
since  the  date  of  her  second  administration  account,  and  to  bring 
in  the  same  for  distribution,  and  for  general  relief. 

SStk  Septemhefj  1832. — Blaxd,  Chancellor. — It  may  be  well 
here  to  observe,  that  when  an  appeal  is  taken  from  any  order  or 
decree  of  tiiis  court,  the  original  I'ecord  itself  remains  here ;  and,  as 
directed  by  tiie  acts  of  assembly,  a  transcript  only  is  transmitted  to 
the  Court  of  Appeals ;  nevertheless,  as  before  that  is  done,  the  party 
must  put  upon  the  record  of  this  court  his  prayer,  or  direction  for 
an  appeal,  the  Chancellor  is  thereby  officially  informed  of  the  fact. 
But,  m  such  cases,  where  the  Court  of  Appeals  ajQ^ms  or  reverses 
the  order  or  decree  of  this  court,  or  remands  the  case,  as  in  this 
instance,  with  directions  that  further  proceedings  be  had ;  or  where 
any  thbg  is  left  open  for  the  action  of  this  court,  after  the  decision 
of  the  Court  of  Appeals,  it  has  always  been  usual,  and  is  deemed 
necessary  and  sufficient,  as  the  original  record  remains  here,  that 
the  party  who  asks  this  court  again  to  act,  should  do  so  by  a  peti- 
tion, exhibiting  therewith  a  copy  of  the  order  or  decree  of  the  Court 
of  Appeals,  thus  officially  apprising  the  Chancellor  of  what  had 
been  done  in  such  a  manner  as  to  enable  him  correctly  to  regulate 
bis  further  proceedings  accordingly,  (x)  Upon  this  petition  it  is, 
flierefore,  in  obedience  to  the  said  decree  of  the  Court  of  Appeals, 

Ordered,  that  the  said  Eleanor  Dawson^  executrix  of  William 
iWson,  deceased,  on  or  before  the  20th  day  of  November  next, 
bring  into  this  court,  the  sum  of  $3,929,  with  interest  thereon,  un- 
til pud  in,  from  the  22d  day  of  January,  1823.  That  the  term  of 
one  year  from  the  date  of  this  order  be  and  the  same  is  hereby 
limited,  as  the  time  within  wlMch  the  said  James  Dawson  is  allowed 
to  establish  his  claim,  in  this  case  mentioned,  against  the  estate  of 
the  late  William  Dawson.  And  that  Eleanor  Dawsouy  executrix 
of  Wyiiam  Dawsony  be  and  she  is  hereby  required,  to  render  a  fiill 
aecount  of  the  assets  of  the  said  Witliam  Dawson,  which,  since 
the  date  of  her  second  administration  account  have  come,  or  shall 


{*)  Attonke]r-G«neral  v.  Scott,  1  Ym .  419 ;  Dethiek  v.  BrMlbourne,  T.  Raym.  6 ; 
1  Htfri.  Pr»c.  Cbfta.  S77 ;  Bac.  Abr.  tit.  Error,  M.  2 ;  Rawlings  v,  Stewart,  1 
fiiand,  S8,  note ;  Brown  v.  Brown,  1804,  M.  S.;  Dickson  v.  Haflner,  1807,  M.  S. 
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hereafter  eome  to  her  hands  as  exeeutriz  or  otfaerwue,  up  to  the 
20th  day  of  November  next.  Provided,  that  a  copy  of  this  order 
together  with  a  copy  of  the  aforegoing  petition  be  served  on  the 
said  Eleanor  Dawson^  on  or  before  the  20th  day  of  October  next 


These  parties  afterwards,  by  their  petition  on  oatb^  stated,  that 
the  defendant  Eleanor  Dawsouy  had  left  this  state ;  was  then  be- 
yond sea ;  and  the  date  of  her  probable  return,  or  the  certainty  tbat 
she  ever  would  return,  was  not  within  their  knowledge.  Whereapoa 
they  prayed,  that  the  court  would  direct  that  their  petition  and  the 
order  thereupon  should  be  published,  warning  the  said  Elemur 
Dawson  to  comply  therewith ;  or  that  they  should  have  such  other 
relief  as  might  be  deemed  proper. 

16th  October^  1832.— Bland,  Chancellor.— Ordered^  that  the 
time  limited  for  the  said  defendant's  bringing  into  this  court  the 
said  sum  of  money,  and  for  rendering  an  account  of  the  assets  be 
and  the  same  is  hereby  extended  to  the  16th  day  of  January  next 
Provided  that  a  copy  of  this  order,  together  with  a  copy  of  the  said 
order  of  the  2Sth  day  of  September  last,  be  published  in  some 
newspaper  three  times  a  week,  for  three  successive  weeks,  before 
the  15th  of  November  next,  (y) 
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The  auditor  may  summon  a  witness  to  attend  and  give  evidence  before  him;  aid 
on  his  fiuling  to  do  so,  the  court  will  compel  him  to  attend  and  testify. — ^In  genoil 
pecuniary  legacies  bear  interest  from  the  end  of  one  year  from  the  death  of  the 
testator. — Where  one  legacy  il  substituted  for  another,  the  substitute  will,  ii  ge- 
neral, cany  with  it  the  same  incidents  as  the  original. 

How  far  lands  in  possession,  reversion,  or  remainder,  in  the  hands  of  an  heir  or  d^ 
visee,  are  liable  for  debt  at  common  law,  or  by  statute  — ^Tbe  cases  in  which  a  cre- 
ditor's suit  may  be  sustained ;  or  in  which  the  court  will  take  upon  itsdf  the  sit 
ministration  of  an  estate.-^The  form  and  necessary  allegations  of  a  creditor^  Ul 
— ^The  proper  and  necessary  parties  to  a  creditor's  suit — The  plaintiff  most  bait 
an  interest  in  common  with  the  other  creditors ;  and  therefore  a  mortgagee,  or  a  ven- 
dor, having  an  equitable  lien,  cannot,  merely  as  such,  sustain  a  creditor's  suit.— A 
creditor's  suit  may  be  engrafted  on  another  suit  having  a  diflbrent  object.— Simpis 
contract  creditors  cannot  sue  and  recover,  at  law,  from  the  heir,  merely  in  rsspset 
of  assets  descended ;  but  must  file  a  creditor's  bill. — In  a  creditor's  suit,  the  parol 
shall  not  demur ;  and  the  heir  or  devisee  may  be  made  to  account  for  the  rents  aad 
profits. — ^The  claims  of  all,  or  of  some  one  «f  the  creditors;  and  the  insulBcieiicy 

(y)  1S18,  ch.  ISS,  8. 1. 
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tTflkft  penoMdIy  mtt  bo  MtftUitlMd,  in  oidar  to  obtain  a  de^na  fiw  a  sale  of  the 
ntibf* — ^A  decree  for  a  sale  Tirtuaily  takes  ponession  of  the  property,  and  vests 
it  in  the  court  for  distribution.— After  the  court  has,  by  a  decree,  assumed  the  ad- 
ninistmtion  of  the  assets,  creditors  may  be  prevented,  by  injunction,  from  pro- 
eecifin^  in  other  cases ;  and  the  executor  will  not  be  permitted,  at  his  pleasure,  to 
apply  the  assets  in  satisfaction  of  any  particular  claim. — How  creditors  and  next 
of  Un  are  to  be  notified;  and  how,  and  within  what  time,  they  may  be  allowed  to 
come  in. — ^A  creditor  having  a  lien,  although  he  cannot  be  compelled  to  come  in 
under  tibe  usual  notice,  may  be  made  a  party  so  as  to  have  his  incumbrance  cleared 
away  lor  the  benefit  of  the  other  creditors.— -The  mode  of  making  distribution ; 
on  what  amount ;  and  the  naturo  of  priorities. 
IVhere  a  devise,  for  the  payment  of  debts,  is  sufficient  and  effectual,  the  creditors 
can  only  come  in  as  the  will  directs ;  but  if  it  be  insnfilcient  or  inefibetualt  it  is 
fiandalent  and  void  as  against  them.— The  peiaonal  estate,  being  the  natural  fond 
fior  the  payment  of  debts,  if  the  heir  or  devisee  pay  the  debt,  he  may  obtain  reim- 
bursement from  the  personalty. — How  &r  an  infant  is  bound  by  his  answer  by 
guardian  ad  lUtm.—The  cases  in  which  interest  is  allowed,  and  the  mode  of  e<»i* 
puting  It — According  to  the  terms  of  the  devise,  in  this  case,  it  was  held  thai 
Ae  ceelribution  of  the  deviieei  should  be  in  proportion  to  the  actual  value  of  the 
property  given  to  each. 

This  bill  was  filed  on  the  29th  of  October,  1827,  by  Thofnas 
Hammandf  PkUip  Hammondy  George  W.  Hamnumd,  John  Ham* 
mondj  and  Outrks  Hammondy  against  Bezin  Hammondy  Elixabeth 
Bammondy  MaiUda  Hammandy  Harriet  Hammondy  and  Pkiiif  iff. 
Mewbfwm.  The  bill  states,  that  the  late  PhiU^  Hammond  made 
bis  win,  on  the  6th  of  August,  1822,  and  soon  after  died,  seized 
and  possessed  of  a  large  real  and  personal  estate ;  that  by  his  will, 
he  gare  particular  portions  of  his  estate  to  each  of  the  parties  to 
this  suit,  upon  the  terms  specified;  that  he  emancipated  some  of 
his  slares ;  that  he  directed  certain  parcels  of  his  real  estate  to  be 
sold  for  the  payment  of  his  debts ;  and  appointed  his  wife,  the 
defendant  Elizabethy  with  the  defendant  Rezbiy  and  the  plaintifi 
ChurUi  and  Thomasy  his  executors. 

The  only  dispositions  of  this  testator's  will,  that  are,  at  all,  mate* 
rial  to  this  controversy  are  the  following,  in  which,  among  other 
things,  he  says :  ^to  my  son  Charles  Hammondy  and  his  heirs  for 
ever,  I  give  and  bequeath  the  following  negroes,  to  wUy  AndreWy 
Dinaky  and  her  daughter  .^my,'  &c.;  and  again  he  says,  <to  my 
daughter  Harriet  Hammondy  and  her  heirs  for  ever,  I  give  and  be- 
queath  the  following  negroes,  to  unty  Margaret  and  Rosey*  &c.  And 
he  &en  concludes  his  will  in  these  words.  ^I  will  and  direct,  that 
aH  tiie  residue  of  my  lands  in  Anne  Arundel  county,  which  have  not 
been  devised  by  me  to  my  children,  nor  grandchildren,  be  sold  by 
my  executors,  and  the  moneys  arising  irom  tiie  sales  theieof^  be 
appUed  to  the  payment  of  my  debts,  and  should  there  be  more  than 
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wQl  discharge  my  debts,  then  I  gire  the  sHipkis  that  may  be  om, 
to  my  vrife  Elizabeth  Hammond;  but  in  case  the  moneys  arising 
from  the  sales  of  said  property  should  not  be  sufficient  to  discharge 
my  debts,  then  I  direct  that  my  executors  pay  the  balance  of  bij 
debts  from  my  estate  generally;  and  from  the  rents  and  pratti 
thereof;  and  I  request,  and  vrill,  that  they  give  bond  for  their  pay- 
ment ;  and  that  no  administration  on  my  estate  be  had  in  the  ordinarj 
manner ;  but  that  the  property  devised  to  my  sons  and  daagktas 
and  to  my  grandson,  shall  contribute  in  equal  proportions  to  (k 
discharge  of  my  debts,  to  be  applied  and  used  in  such  manner  as 
my  executors  may  deem  most  advisable  and  beneficial.' 

After  vrhich,  on  the  19th  of  October,  1822,  he  added  a  codiefl 
to  this  will,  in  which  be  made  some  other  dispositions  of  his  pro- 
perty, and  concluded  in  these  words,  *I  devise  and  direct,  that  all 
the  rest  and  residue  of  the  lands  which  I  purchased  of  the  JKit 
Hoods  J  after  deducting  therefrom  the  part  above  devised  to  my  smi 
John  and  his  heirs,  shall  be  sold  by  my  executors,  and  the  pro- 
ceeds thereof  applied  to  the  payment  of  my  debts.  It  is  my  wiD 
and  desire,  and  I  do  hereby  direct  and  devise,  that  all  debts  due 
me  by  bond,  note,  open  account  or  otherwise,  with  the  ezceptioQ 
of  the  mortgage  debt  due  by  John  FT.  Dorsey,  and  which  I  have 
herein  before  devised  to  my  daughter  Hanriety  shall  be  assets  is 
the  hands  of  my  executors  to  be  applied  to  the  payment  of  my 
just  debts,  and  whatever  surplus  there  may  remain,  I  give  and 
devise  to  my  virife  Elizabeth  Hammond.  Whereas  in  and  by  said 
will  I  have  bequeathed  to  my  son  Charles  three  negroes,  named 
Dinahy  Amyy  and  Andrewy  and  to  my  daughter  Harriet  two  others, 
named  Margarety  and  Rose  ;  since  which  time  I  have  parted  witii 
all  property  in  said  negroes,  I  dp  therefore,  in  lieu  of  the  said 
devises,  give  and  bequeath  to  my  said  son  Charles  the  sum'  of 
$700,  and  to  my  said  daughter  Harriet  the  sum  of  $300  respee- 
tivdy.' 

The  bill  furdier  states,  that  after  the  death  of  the  testator  his 
win  was  proved ;  that  the  executors  therein  named  obtained  letteR 
testamentary,  giving  security  to  pay  all  debts  and  legacies  aecord- 
ing  to  law,  and  have  acted  accordingly ;  that  the  testator's  per- 
sonal estate  would  not  be  sufficient  to  pay  his  debts ;  and,  that 
Henry  Hammondy  one  of  the  devisees,  had,  since  the  death  of  the 
testator,  died  without  children,  and  unmarried.  Whereupon  it  was 
prayed  that  an  account  be  stated  so  as  to  shew  how  the  estate  of 
the  testator  had  been  disposed  of  by  his  executors;  and  ^lat 
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amount^  if  any,  of  his  debts  yet  femainefd  unsatisfied  i  that  the 
several  devisees  might  be  compelled  to  contribute  according  to  the 
requisitions  of  the  will,  to  such  of  the  debts  as  yet  remained  un- 
satisfied ;  and  that  the  plaintiffs  might  have  such  Other  relief  as  the 
liatare  of  their  case  might  require. 

The  defendant  Sezin  by  his  answer  admitted,  that,  in  the  man- 
ner as  stated,  he  had  taken  upon  himself  the  office  of  one  of  the 
executcvs  of  the  -will  of  the  late  Philip  Hammond^  in  ^hich  the 
devises  and  bequests  had  been  made  as  set  forth  in  the  bill ;  that 
he  had  collected  several  sums  of  money,  and  had  taken  into  his 
possession  some  of  the  personal  estate  of  the  testator ;  that  he  had 
stated  an  account  vnth  the  plaintiff  Charles  and  the  defendant 
Elizabeth^  from  which  it  appeared,  that  he  had  paid  $300  more 
than  he  had  received ;  and  that  he  was  then  ready  and  ^willing  to 
account.  The  defendant  Elizabeth^  by  her  answer,  admitted  the 
bets  as  stated  in  the  bill ;  and  averred,,  that  no  part  of  the  assets 
had  come  to  her  hands  as  e^recutrix.  The  infant  defendants  Ma*- 
tUdm,  Harriet^  and  Philipy  answering  by  their  guardian  ad  It^m, 
said,  that  they  had  no  knowledge  of  the  matter,  and  submitted 
their  interests  to  the  protection  of  the  court. 

The  plaintiffi  put  in  a  general  replication  to  these  answers; 
upon  which  a  commission  was  issued,  and  testimony  taken  and 
returned.  After  which  the  case  was  brought  before  the  court,  that 
a  decree  to  account  might  be  passed  by  consent. 

27<&  August,  1828.-— Blasp,  Chancellor. — This  case  standing 
ready  for  hearing  And  being  submitted,  the  proceedings  were  read 
and  considered.  Whereupon  it  is  Decreed,  that  the  auditor  tak^ 
an  account  of  the  real  and  personal  estate  of  the  late  Philip  Ham" 
mond  which  came  to  the  hands  of  the  said  Elizabeth  Hammond^ 
Sesm  HasfMond,  Thomas  Hammondy  and  Charles  Hammond,  as 
executors  or  otherwise  of  the  late  Phil^  Hammond ;  and  of  the 
manner  in  which  the  same  may  have  been  administered  or  distri- 
buted. And  also  an  account  of  the  debts  due  and  owing  from  the 
said  late  Philip  Hammond  at  the  tiine  of  his  death  which  are  yet 
remaining  unpaid.  And  that  the  auditor  state  said  accounts  from 
the  pleadings  and  proofs  now  in  the  case,  and  from  such  other 
evidence  as  the  parties  may  have  taken  before  him,  or  have  taken 
before  any  justice  of  the  peace,  on  giving  three  days  notice  as 
usual,  and  lay  before  him. 
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fhe  sum  of  $471  36,  with  mterest  and  costs,  it  being  a  debt  dhw 
from  their  testator ;  and  that  Bidgdy  had  sued  out  a  Jeri  foam 
against  them.  Whefeu]pon  they  prayed  that  he  might  be  restrained 
from  proceeding  at  law,  &c. 

On  the  2dth  of  September,  1829,  an  injunction  was  granted  as 
prayed. 

The  plaintiffs,  with  the  leave  of  the  court,  on  the  28th  of  Octo- 
ber,  1829,  so  amended  their  bill  as  to  make  ^nn  Hammandj  the 
wife,  and  MaUkiat  Hammond^  Denton  Hammandj  Susan  Ham- 
tn&ndj  and  .Ann  Hammond,  the  .infant  childr^  of  the  defendant 
Ream;  and  Harriei  Hammond^  the  wife,  with  Henry  Hmmwmif 
Thomas  HomwiMndy  and  Margaret  Hammond,  ttie  in&nt  chikkea 
of  the  plaintiff  JbAn,  parties  to  this  suit,  on  the  ground  of  their 
having  an  interest  in  the  estate  of  the  testator  under  his  will.  The 
adult  defendants  put  in  their  answers,  and  the  infant  defendants 
answering  by  their  guardian  ad  litem  to  this  amended  bOl,  admit- 
ted all  the  facts  as  set  forth  by  the  plaintiffs. 

On  the  7th  of  November,  1829,  the  parties  filed  the  following 
agreement:  *  Whereas  there  is  a  cause  now  depending  in  the 
Court  of  Chancery,  for  the  settlement  of  the  estate  of  PhUip  Haa^ 
mond,  deceased ;  and  it  is  ascertained,  that  the  estate  specially  de« 
vised  by  said  Hammond,  for  payment  of  debts,  is  insufficient  for 
that  purpose ;  and  whereas  there  is  some  doubt  whether  the 
contribution  provided  for  by  the  will,  should  be  made  by  the 
devisees  of  said  Hammond,  equally,  or  in  proportion  to  the  value 
of  the  property  severally  devised  to  them.  It  is,  therefore,  agreed, 
in  order  to  save  expense,  that  said  doubt  shall  be  submitted  to  the 
Chancellor.  And  in  case  the  Chancellor  should  determine  that 
the  said  contribution  shall  be  borne  by  the  said  property  in  propor- 
tion  to  its  value,  then,  the  property  devised  to  Thomas  Hasnmond, 
shall  be  estimated  to  be  worth  $10,000 ;  the  property  devised  to 
Charles  Hammond,  shall  be  estimated  to  be  worth  $10/)00 ;  the 
property  devised  to  Henry  Hammond,  shall  be  estimated  to  be 
worth  $10,000 ;  the  real  property  devised  to  John  Hammond,  shall 
be  estimated  to  be  worth  $2,000 ;  the  property  devised  to  George 
W.  Hammond,  shall  be  estimated  to  be  worth  $10,000 ;  the  pro- 
perty devised  to  Bexin  Hammond,  shall  be  estimated  to  be  worth 
$10,000;  the  property  devised  ta  MaiUda  Hammond,  shall  be  esti* 
mated  to  be  worth  $10,000 ;  the  property  devised  to  Harriet  Hatrh 
mond,  shall  be  estimated  to  be  worth  $10,000;  the  property  de> 
vised  to  Pkilip  Hammcndp  Jr^  shall  be  ^tinuited  to  be  worth 
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eitor,  as  m  tkb  inBtanoe,  or  otlMr  partj  faas  been  decreed  or  o> 
deied  to  aecount,  he  maj  be  called  before  the  auditor  and  examined 
ea  oath  upon  interrogatories  in  relation  to  such  account.  The  an* 
fiwera  of  a  party  to  interrogatories  being,  in  such  case,  considered 
m  die  nature  of  an  answer  to  the  bill,  may,  in  the  same  way,  be 
excepted  to  for  insufficiency.  And  such  party  may  be  compelled 
bjr tttachment,  tf  necessaiy,  to  attend,  before  the  auditor,  and  to 
aMwer  as  required,  (ft) 

Ordered^  that  the  said  Bezin  Hammond  forthwith  pttend  before 
the  auditor,  and  give  such  information  and  testimony,  or  mak» 
sodl  aiidavit  as  may  be  deemed  pertinent  and  necessary  to  enable 
the  ancfitor  to  state  such  an  account  as  he  has  been  direeted  to 
flite,  or  the  nature  of  the  case  may  require ;  provided,  that  a  copy 
ef  Ihia  order  be  served  on  the  said  Resm  Hammond* 


The  auditor  on  the  36th  of  August,  1829,  filed  his  report  of  the 

accounts  which  he  had  stated  in  obedience  to  the  decree  of  the 

27th  of  August,  1828,  in  which  he  set  forth,  that  the  overpay- 

nests  of  ChaHetf  Thomas^  and  EKzabeth,  amounted  together  to 

#2,047  29;  and  that  there  was  due  from  the  defendant  Rezin 

$566  19 ;  that  the  outstanding  claims  against  the  testators,  as  then 

shewn,  amounted  to  ||^,086  29 ;  that  Charles  and  Harriet  claimed 

to  have  their  legacies  eharged  against  the  general  fund,  which,  if 

allowed,  would  leave  the^  sum  of  f  5,908  39  to  be  provided  for; 

that,  assuming  this  as  the  amount  to  be  raised  from  the  estate,  he 

had  stated  the  amount  of  contribution  with  which  the  respective 

devisees  were  chargeable;  that  tjiere  was  a  debt  due  to  the  estate 

amounting  to  $606  with  interest  and  costs,  which  had  not  then 

been  collected ;  and  of  the  parcel  of  land  devised  to  be  sold  for 

the  payment  of  debts,  there  remained  one  hundred  and  fifteen 

acres  yet  to  be  disposed  of;  neither  of  which  items  had  been  in* 

dttded  in  his  estimate  of  the  estate. 

To  this  report  of  the  auditor  the  defendant  Rexm  excepted; 
because  Charles  and  Harriet  had  been  allowed  their  legacies  out  of 
the  general  fund  to  the  prejudice  of  the  other  devisees. 

The  parties  Thomas^  Charles^  Rezmy  and  Elizabeth^  as  esecu* 
tors  of  the  late  PMUp  Hammond^  by  their  petition  stated,  that  a 
judgment  had  been  recovered  against  them,  and  their  sureties,  on 
thdr  bond,  as  executors,  for  the  use  of  Jfkholas  G.  Ridgely  for 

{h)  2Fowi.£i)eh.  Fnc  tA7;  1  Newt.  Ckut.  PiacOS. 
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the  sum  of  $471  36,  with  mterest  and  costs,  it  being  a  debt  die 
from  their  testator ;  and  that  Ridgdy  had  sued  out  a  Jieri  Jhdat 
against  them.  Whereu]pon  they  prayed  that  he  might  be  restrained 
from  proceeding  at  law,  &c. 

On  the  2dth  of  September,  1829,  an  mjunction  was  granted  as 
prayed. 

The  plaintiffs,  with  the  leave  of  the  court,  on  the  28th  of  Octo- 
ber, 1829,  so  amended  their  bill  as  to  make  ^nn  Hommondy  the 
wife,  and  MaUkias  Hammandy  Denton  Hammond^  Susan  Hamr 
mond,  and  Awn  Hammond^  the  infant  children  of  the  defendant 
Bezm;  and  Harriet  Hammond^  the  wife,  with  Henry  Hammonit 
Thomas  Hammond^  and  Margaret  Hammondy  the  in&nt  childiea 
of  the  plaintiff  JbAit,  parties  to  this  suit,  on  the  ground  of  their 
having  an  interest  in  the  estate  of  the  testator  under  his  will.  The 
adult  defendants  put  in  their  answers,  and  the  infant  defendants 
answering  by  their  guardian  ad  litem  to  this  amended  bill,  admit- 
ted all  the  facts  as  set  forth  by  the  plaintiffs. 

On  the  7th  of  November,  1829,  the  parties  filed  the  following 
agreement:  *  Whereas  there  is  a  cause  now  depending  io  the 
Court  of  Chancery,  for  the  settlement  of  the  estate  of  PhiUp  Saa^ 
mohdy  deceased ;  and  it  is  ascertained,  that  the  estate  specially  de- 
vised by  said  Hammond,  for  payment  of  debts,  is  insufficient  for 
that  purpose ;  and  whereas  there  is  some  doubt  iidiether  the 
contribution  provided  for  by  the  will,  should  be  made  by  the 
devisees  of  said  HammMidy  equally,  or  in  proportion  to  the  value 
of  the  property  seye|radly  devised  to  them.  It  is,  therefore,  agreed, 
in  order  to  save  expense,  that  said  doubt  shall  be  submitted  to  the 
Chancellor.  And  in  case  the  Chancellor  should  determine  that 
the  said  contribution  shall  be  borne  by  the  said  property  in  propor- 
tion to  its  value,  then,  the  property  devised  to  Thomas  Hammondy 
shall  be  estimated  to  be  worth  $10,000;  the  property  devised  to 
Charles  Hammondy  shall  be  estimated  to  be  worth  $10,000;  the 
property  devised  to  Henry  Hammondy  shall  be  estimated  to  be 
worth  $10,000 ;  the  real  property  devised  to  John  Hammondy  shall 
be  estimated  to  be  worth  $2,000 ;  the  property  devised  to  George 
W.  Hammondy  shall  be  estimated  to  be  worth  $10,000;  the  pro- 
perty devised  to  item  Hammondy  shall  be  estimated  to  be  worth 
$10,000;  the  property  devised  to  MatUda  Hammondy  shall  be  esti* 
mated  to  be  worth  $10,000 ;  the  property  devised  to  Harriet  Hmr' 
mondy  shall  be  estimated  to  be  worth  $10,000 ;  the  property  de» 
vised  to  Phil^  Hammmif  Jt^  shall  be  estimated  to  be  worth 
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|10,000;  and' the  property  devised  to  PkUip  H.  Mewburfiy  shall  be 
Mtimated  to  be  worth  $10,000.  It  is  also  agreed,  that  no  advan- 
tage shall  be  taken  of  any  alleged  defect  in  the  bill,  in  not  charging, 
&at  GiaarUs  and  Harriet  Hammond j  are  entided  to  have  their  pecu- 
aiary  legacies  raised  by  contribution.' 

2U  December^  1829. — >Bland,  Chancellor, — This  case  standbg 
leady  for  hearing,  and  the  solicitors  of  the  parties  having  been  fully 
heard,  the  proceedings  were  read  and  considered. 

It  has  been  urged,  that  the  sums  of  money  given  to  Charles  and 
Harriet  are  merely  pecuniary  legacies,  payable  only  out  c^the  sur- 
phs  after  debts  and  specific  legacies.  It  is  alleged  in  the  bill  and 
admitted,  that  the  personal  estate  of  the  testator  is  inadequate  to 
pay  his  debts;  hence  it  follows,  that  those  sums  of  money  given- 
to  OustUs  and  Harrietf  cannot  be  paid,  unless,  like  the  devises  and 
bequests  of  the  original  will,  they  are  to  be  considered  as  specific 
legacies,  onfy  chargeable  with  a  proportional  contribution  for  the 
payment  of  the  debts,  which  the  funds  appropriated  for  that  pur* 
pose  by  the  testator,  was  insufficient  to  pay. 

In  questions  of  this^  kind,  it  is  declared  by  all  the  authorities, 
lliat  the  intention  of  the  testator  is  always  to  prevail,  unless  it  con- 
travenes some  established  rule  of  law.  It  is  evident,  firom  the 
general  character  of  the  testamentary  instrument  under  considera- 
tion, that  the  late  PkUip  Hamrhondy  by  his  will,  had  designed  to 
dispose  of  his  whole  estate,  of  every  description,  in  a  very  especial 
manner.  His  wife,  each  one  of  his  children,  and  his  grandson, 
are  named  and  provided  for,  by  a  donation  of  what  he  manifestly 
bed  estimated  as  a  due  proportion  of  his  property.  And  each  share 
is  given,  in  a  manner,  so  carefully  guarded,  as  clearly  to  shew, 
diat  the  whole  subject  had  been  pondered  over  and  well  considered. 
Whether  each  one  of  the  dividends,  so  made,  was,  in  fact,  of  equal 
ralue  is  of  no  importa(nce,  as  regards  the  present  question.  After 
Ihe  testator  had  thus  established  the  proportions,  in  which  the  first 
Hid  chosen  objects  of  his  bounty  should  take,  he  then  gives  to  five 
if  his  slaves  their  freedom,  with  small  pieces  of  property  for  their 
mpport  during  their  lives;  and  then,  in  conclusion,  he  provides 
br  bis  creditors :  but,  in  doing  so,  he  cautiously  guards  against 
listorbing  the  equilibrium  he  had  established  among  his  devisees, 
>]r  expressly  declaring,  that  in  case  the  fund,  so  set  apart  for  his 
^editors,  should  not  be  sufficient,  'that  the  property  devised  to  my 
Nms  and  daughters,  and  to  my  grandson,  shall  contribute  in  equal 
impoTtion,  to  the  discharge  of  my  debts.' 
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Fromtbis  clause,  and  the  general  tenor  of  the  wO!,  diere  cia  lie 
no  doabt,  that  every  devise,  and  every  bequest,  mduding  ftt 
emancipation  of  hia  slaves,  for  the  gift  of  freedom  to  a  slave,  b  i 
most  pra(iious  specific  legacy,  are  all  of  them  specific  legaeiei 
-which  can,  in  no  manner^  be  made  abateable  or  reducible  by  ay 
deficiency  of  the  testator's  personal  estate ;  but^  in  case  of  any  d^ 
ficiency  of  that  vrhich  he  has  designated  as  the  creditors'  fundi  &e 
several  devisees,  charged  v^ith  contribution,  migfat  be  compdied  li 
contribute  toward  the  satisfaction  of  the  testator's  debts  to  fte 
whok' amount  of  the  property  given  to  them,  before  the  donatioii 
to  the  vrife  and  freed  slaves,  who  are  not  so  charged,  could  beat 
all  molested.  Indeed  it  seems  to  be  admitted,  that  the  intentioi 
of  the  will,  to  this  effect,  is  so  unequivocally  clear  as  not  to  lem 
room  for  the  smallest  doubt  upon  the  subject. 

But  the  testator,  by  his  codicil,  informs  us,  that  he  himself  bai 
broken  in  upon  the  proportionate  distribution  which  he  had  pr^ 
viously  made  with  so  much  precision,  and  vriiich  he  had  mani- 
fested so  much  solicitude  to  preserve,  by  parting  with  some  of  the 
negroes  he  had  given  to  his  son  C9uirles  and  his  daughter  Surridy 
and  then  says,  ^  I  do  therefore,  in  lieu  of  the  said  devises,  give 
and  bequeath  to  my  said  son  CharUs  the  sum  itf  $700,  and  to  my 
said  daughter  Harriet  the  sum  of  |300,  respectively.' 

From  which  it  clearly  appears  to  have  been  the  intention  of  &e 
testator  to  restore,  in  all  respects,  the  proportions  which  had  been 
thus  disturbed;  and  that  the  money,  so  given,  should  take  tke 
place,  and  stand  in  lieu  of  the  negroes  in  those  shares  from  -vdueh 
they  had  been  withdrawn;  and  that  he  intended  to  declare,  thatai 
the  negroes  had  been  given  as  specific  legacies,  subject  oal^to 
contributions  in  the  event  and  manner  designated,  so  those  somi 
of  money  should,  in  like  manner,  be  deemed  and  taken  as  spedfie 
legacies,  attended  with  the  like  benefits,  and  subject  to  the  sane 
extent  of  contingency  and  incumbrance,  and  no  more. 

I  am  therefore  of  opinion,  that  these  sums  of  money,  given  to 
Owdet  and  Harriet^  should  have  been  paid  by  the  executon  in 
the  first  instance,  as  specific  legacies,  out  of  the  fund  set  apart  Ij 
the  testator  for  the  payment  of  his  debts,  as,  in  fact,  not  fonniiig 
any  part  of  it ;  since  it  cannot  be  inferred  from  any  thing  said  bj 
him,  that  they  were  to  be  paid  from  any  other  portion  of  his  estate. 
And  that  then  eadi  division,  charged  with  contribution,  must  con- 
tribute, as  prescribed  by  the  vrill,  to  the  payment  of  such  debts  ai 
remain  unpaid  from  that  fund,  after  those  two  legacies  have  been 
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Mucted  fitAn  it.  In  ao  &r  as  the  exdcutors^  into  ^ose  hands  a 
loficie&cy  of  assets  came  to  saitisfy  those  two  legacies  failed  to  do 
80,  they  are  chargeable  with  a  devoHopU;  and  consequently,  they 
alone  aie  liaUe  for  the  whole  amount,  principal  and  interest ;  and 
tiie  legatees  cannot  be.  allowed  to  take  the  place  of  creditons  and 
ha?e  the  amount  raised  by  contribution  from  the  devisees* 

It  is,  in  general)  true,  that  pecuniary  legacies  bear  interest  from 
die  cad  of  one  yeat  after  letters  testamentary  haye  been  granted, 
sDowing  that  time  for  the  ezeculors  to  collect  the  effects  of  the 
deceased,  (c)  In  this  instance,  there  appears  to  be  an  additional 
Ktson  why  interest  should  be  allowed  from  that  time  on  these 
legacies ;  and  that  is,  their  having  been  expressly  declared  to  be 
k  lieu  of  certain  specific  legacies  which,  if  they  had  not  been 
wiih4iawn,  should  have  been  delivered  immediately,  and  could 
baie  been  at  once  made,  profitable  to  the  legatees ;  thus  indicating 
it  to  have  been  the  intention  of  the  testator  himself,  that  interest 
thoald  be  allowed  as  a  substitute  for  the  profits  of  the  slaves  in  lien 
of  which  the  money  was  given ;  since  it  is  in  general,  true,  that 
where  one  legacy  is  substituted  for  another,  the  substitnte  will  be 
tttended  with  the  same  mcidents  as  the  original,  {d)  I  am  tfiere* 
fore  of  (^Mnion  that  bterest  on  these  sums  has  been  correctly 
chaiged. 

It  Ib  alleged^  that  the  whole  fimd,  set  apart  by  the  testator  fi^r 
the  payment  of  his  debts,  will  not  be  sufficient  for  that  purpose  ; 
and  it  is  upon  the  truth  of  this  fact,  that  the  plaintiffii  claim  to 
We  t)ie  assets  accounted  for  by  the  executota;  to  have  the 
amount  of  the  unsatisfied  claims  against  the  deceased  ascertained  ; 
and  to  have  the  other  devisees  compelled  to  contribute  to  the  pay-* 
meat  of  such  debts,  according  to  the  terms  of  the  will.  Although 
all  the  executors,  and.  the  legatees  Charles  and  Harriet^  as  such, 
with  all  the  devisees  who  have  been  charged  with  contribution  by^ 
the  will,  have  been  made  parties  to  this  bill ;  yet  it  is  not  alleged^ 
that  tiie  suit  has  been  instituted  generally  for  the  benefit  of  those 
interested  in  the  correct  distribution  of  the  real  or  peraonai  asset» 
of  the  testator ;  or  for  the  benefit  of  those  creditors  and  others  who 
may  have  an  interest  in  the  fund  appropriated  by  the  testator  for 
the  payment  of  his  delfts.  The  bill  contains  no  distinct  and 
eqiress  all^ation,  that  the  plaintifi  had  instituted  this  suit,  as 


(c)  Maxwell  o.  Wettenball,  2  P.  Will.  26;  Peanon  v.  Peanon,  1  Scho.a^  Lefr. 
11^4  Cbattttis  0.  TouDg,  6  Mad.  SI '»  8.  C.  S  Cond.  Cha.  Rep.  72* 


316  HAMMOND  9,  HAMMOND. 

well  for  the  benefit  of  creditoors  as  of  themselves ;  and  yet  the  eut 
has  been  hitherto  so  conducted  as  if  it  were  bj  positive  aflegitioa 
and  in  its  nature  a  creditor's  suit 

The  defendants  have  urged^  that  there  is  nothing  in  the  plead- 
ings, as  amended  and  aided  by  the  agreement  filed  on  the  7di  of 
November  last,  which  can  warrant  these  plainti&  in  assuming  tk 
position  of  creditors ;  or  which  t:an  give  them  a  right  to  have  their 
complaint  considered  as  a  creditor's  suit,  under  which  they  couUf 
as  has  been  done,  give  notice,  in  the  usual  manner,  to  the  crat 
tors.of  PAtfip  Bmnmondj  deceased,  to  come  in  and  participate  ib 
the  distribution  of  this  fond.  To  answer  this  objection,  ami  kt 
the  purpose  of  obtaining  a  clear  view  of  the  whole  subject,  I  dull 
take  this  occasion  to  consider  the  nature  of  a  creditor's  suit  moie  at 
large,  than  the  questions  now  presented,  may  seem  to  require. 

The  estate  of  a  deceased  person  must  be  first  applied  to  the  pay-* 
ment  of  his  debts,  leaving  the  residue  only  to  go,  as  directed  hf 
his  will,  or  as  the  law  has  provided  in  cases  of  intestacy.  But  ai 
the  person  who  takes  out  administration  of  his  estate,  in  most  cases, 
cannot  know  who  are  his  creditors,  and  may  not  know  who  are  hi^ 
next  of  kin ;  and  the  administration  of  his  estate  may  be  exposed 
to  great  delay  and  embarrassment;  the  Court  of  Chancery  has  long 
exercised  a  most  wholesome  jurisdiction,  in  such  cases,  for  tiie 
prevention  of  del^y  and  embarrassment ;  and  for  the  assistance  and 
protection  of  the  rqiresentatives  of  the  deceased,  by  assuming  the 
administration  of  his  estate,  (e)  With  these  views  ;  and,  for  Ae 
purpose  of  securing  the  iimd,  and  of  doing  equal  justice  to  all,  this 
court  wiU  take  upon  itself,  the  general  administration  of  the  assetf 
of  a  deceased  debtor,  either  at  the  instance  of  one  or  more  of  Us 
creditors, {/)  or  legatees, (j^)  or  next  of  kin; (A)  or  on  a  fain 
filed  by  an  executor  ;(t)  or  a  trustee  of  the  testator's  estate,  for 
direction  or  indemnity  in  the  payment  of  debts,  (j)  And  it  wK, 
in  like  manner,  in  some  cases,  assume  the  distribution  of  the  estate 


(«)  David  V.  Frowd,  7  Cond.  Chan.  Rep.  S.^{f)  Douglaa  v.  Claj,  1  Didc. 
FaxtDD  0.  Dougbs,  6  Yes.  520 ;  Tenewest  9.  Featharby,  2  Heriv.  4S0 ;  179Q,  cb. 
101,  fub  cb.  8,  a.  7;  1S02,  ch.  101.— (g)  Brooks  9.  Reynolds,  iBio.  C.  a  Ifil^ 
Drewiy  v.  Tbacker,  8  Swan.  644 ;  Jackson  o.  Leaf,  1  Jac.  and  Wal.  229 ;  Quln  v. 
Ormonde,  4  Cond.  Chan.  Rep.  47.— (A)  Waite  o.  Temple,  1  Cond.  Cha.  Rep.  lOf 
Greig«.  8omervllle,4  Cond.  Cha.  Rep.  468;  Conway  v.  Green,  1  H.  fc  J.  161; 
1718,  ch.  6, 8.  8 ;  1788,  cb.  101,  sub  ch.  14,  s.  6.— (t)  Peny  v.  Pbelips,  10  Tes.  ».- 
(/)  Leech  v.  Leech,  1  Cha.  Ca.  249 ;  Brooks  v.  Reynolds,  1  B».  C.  C.  18S. 
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ad  eActs  of  a  living  insolvent  debtor  among  his  creditors^  (kj 
The  fcnindation  npon  which  this  jurisdiction  seems  to  rest,  is  the 
princiiil^,  tilat  equality  is  equity ;  and  that  its  proper  applieation 
reqmres  the  interposition  of  the  peculiar  powers  of  a  Court  of 
Chanceiy,  (I)  as  well  for  the  benefit  of  creditors,  a^  for  the  protec-^ 
tioa  of  the  representatives  of  the  deceased  debtor ;  {m)  either  be- 
cause the  assets  of  the  deceased  are,  or  may,  if  not  placed  in  safety 
and  cotrectly  adorintstered,  be  insufficient  to  satisfy  all:  or  because 
it  is  necessaiy  foT  tbe  legatees^  or  secondary  claimants,  who  can 
obtain  nothing  until  the  creditors,  or  primaiy  claimants  or  incum- 
kaoees  have  been  first  Called  id  and  satisfied ;  (n)  or  because  the 
debtor,  though  alive,  being  insolvent^  has  no  more  than  a  certain 
amount  to  be  distributed  lateably  among  his  creditors ;  or  has  by  a 
deedof  C(»npoaition  specially  appropriated  all  his  estate  and  effects 
for  ihe  satisfaction  of  all  his  creditors^  who  all  come  in  accord- 
kgly ;  (o)  which  prepay  is  likely  to  be  misapplied,  or  wasted  by 
the  debtoi'  or  holder  of  it ;  or  that  the  parties  to  the  deed  of  com-" 
poiitioii  are  too  numerous  to  be  made  parties  to  such  suit,  {py 
Tile  sole  or  principal  cibjeCt  of  billa  in  equity  for  any  of  these  pur-* 
{wsea  being  the  satisfaction  of  creditors,  they  are  emphatically 
eafled  creditcffs^  suits ;  and  are,  for  the  most  part,  governed  by 
fides  common  to  them  all<  (?)     . 

By  the  common  law,  lands  in  the  hands  of  tbcr  heir,  were  fiable  ta 
bond  creditors  only,  where  the  heir  was  specially  bound ;  and  even 
to  tiwt  extent,  as  they  had  no  lien  upon  ^e  real  estate  descended, 
the  heir  was  only  pef^onafiy  liable,  in  respect  of  and  to  the  vahief 
of  the  real  assets  descended ;  and,  therefore,  a  bond  creditor  could 
ttake  no  claim  against  such  real  estate  in  the  hands  of  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice/(r)  But 
even  a  bond  creditor  could  not  recover  his  debt  of  the  heir,  if  he 


(fc> Aftheiton  v.  Wovtiu  1  Didc.  876;  Downes v. ThoniM,  7  Yes. 200;  Weld  9; 
BoBkim,  1  Cond/  Cba;  lUp.  861 ;  Gray  t,  Cluiiiliii,  1  Cond.  Cha.  Rep.  404;  Now^ 
tm  «.  tgmont^  8  Coad.  Cluu  Rep.  266 ;  Strike's  ease,  1  Bland,  84;  WilUeakMii  v. 
WiioBy  1  Btaad,  480.— (Z)  Jkiartin  v.  Hartin,  1  Vee.  811.— (nT)  KeDyoa  «.  Woi^ 
ttoBgtoa,  2 Dick.  669 ;  Penytf.  PheUps,  10  Vee.  40;  Drewry  v.  thaoker,  8  Swair^ 
648.— <»)  eiaike  t.  Oniioiide»  4  Good,  Cha.  Rep.  47.— (o)  Atheiton  v.  VITortta,  » 
Dick,  876— <j»)  Dowses  v.  Thomas,  7  Yet.  206 ;  Weld  v.  Bonham,  1  Good.  Cttt. 
Rep.  861 ;  Gny  «.  Chaplin,  1  Cond.  Cha.  Rep.  461 ;  WJlllamion  v.  Wilson,  1  Bland 
488.— (^  II  has  heen  provided  by  a  late  a£t  aS  assembly,  that  in  certain  cases,  • 
cndiktf^s  bill  nuy  be  filed  against  a  covpontion,  1882,  ch.  806,  s.  4.— (r>  1  Eq;  Ga. 
Abr.148;  CoUMMti  «.  Winch,  1  P.  Will.  777;  Mathews  v.  Jones,  8  Anstr.  606; 
(Mg  e.  Baker,  ante  288. 
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had  alieaed  tbe  land  before  an  action  was  brought,  or  of  a  deiviiee 
of  his  debtor  at  any  time,  {s)  To  prevent  this  wrong  and  injuj 
to  creditors^  it  was  declared  by  an  English  statute,  passed  in  tk 
year  1691,  that  the  heir  should  be  liable  to  the  value  of  the  had 
descended  to,  and  aliened  by  him ;  and  that  all  devises  sheoM  be 
void,  as  against  creditors ;  who  should ^have  the  same  right  tesvs- 
tain  an  action  of  debt  against  such  devisee,  that  they  could  han 
had  against  the  heir,  {t)  But  as  the  rdief,  given  by  this  statute,  is 
confined,  to  those  cases  only  where  the  creditor  may  recover  bj 
action  of  debt;  the  common  law,  in  other  respects,  remains  un- 
altered ;  so  that  no  damages  can  be  recovered  of  a  devisee  of  the 
land,  for  a  breach  of  covenant  made  by  the  devisor,  (tc)  TUs 
English  statute  has  been;  expressly  recognized  as  one  of  the  legii- 
lative  enactments  of  our  cod^ ;  {w)  and,  consequently,  where  a 
ci^itor's  suit  is  brought  to  charge  any  landa  so  devised,  the  heir 
as  well  as  the  devisee,  must  be  made  a  party }  because  it  is  the 
statute  alone,  which  mak^s  the  land  assets  in  the  hands  of  the  devi' 
see ;  and  that  requiring  the  heir  to  be  made  a  defendant  at  com- 
mon law,  the  bill  in  this  court  must  follow  the  remedy  therein  pie-^ 
scribed,  (x)    But  if  the  bill  alleges,  that  the  testator  left  no  heiisy 

{$)  SoUey  V.  Gower,  2  Vera.  61 ;  Plunket  v,  Peuoti,  2  Atk.  291;  £s  porfe, 
Monton,  6  Yes.  44S ;  Bac.  Abr.  tit.  Heir  and  Ancestor,  F.— (0  3  W.  &  M.  c.  U^ 
(tt)  Wilson  f .  Knubley,  7  East.  128.— (u^)  1797,  ch.  118.— (x)  Gawl«r  t .  Wade,  1 
P.  Will.  99;  Gslton  o.  Hancock,  2  Atk.  482. 

Oachaad  o.  Smith.— This  bin  was  filed  on  the  81st  of  Angnst,  17SS,  by  Join 
Orchard,  Robert  Pearle,' William  Cummin^,  and  Jonathan  Davis,  against  John  Smilii 
and  Mary  his  wife,  iind  Peter  Hoggins.  The  bill  states,  that  Gunder  Ericksoo,  de- 
ceased, being,  in  his  life -time,  possessed  of  a  considerable  real  and  personal  estate, 
and  being,  at  the  same  time,  indebted  to  sundiy  persons,  in  order  to  pay  bis  detrts,  in 
case  his  personal  estate  shoulid  fall  short,  on  the  nth  of  March,  1728,  by  hii 
last  will  devised  as  follows :  *  It  is  my  will  and  desire,  that  a  certain  tract  of 
land  belonging  to  me,  lying  on  Rock  Creek,  called  Norway,  containing  six  hnodred 
and  thirty  acres ;  and  another  tract  of  land  containing  two  hundred  acres,  called  Gti^ 
den's  Delight;  likewise  two  houses  and  lots'  in  Nottingham,  in  Prince  George^ 
county ;  and  my  right  to  a  house  and  lot  in  Queen  Ann  Town,  all  be  sold  in  onkr 
to  discharge  the  debts  I  owe ;'  and  then  appointed  his  wile,  the  defendant  Maiy,]iii 
sole  executrix;  that  in  a  jhort  time  thereafter  he  died;  that  she,  Mary,  caused  tlN 
will  to  be  proved ;  but  renounced  the  administration  thereof;  whereupon  letten  of 
administration,  with  the  will  annexed,  were  granted  to  the  defendant  Hoggins,  who 
acted  as  such  accordingly;  that  the  deceased  was  indebted  to  the  plaintiff  Orchard, 
in  the  sum  of  £18  Is.  6d*  current  money;  to  the  plaintiff  Pearle,  in  the  sums  of 
4,246  lbs.  of  tobacco,  and  £28  6«.  Od.;  that  they  severally  aued  the  administrator 
Hoggins,  who  pleaded  that  he  had  fully  administered,  whereupon  they  obtuned 
judgments  against  him  therefor,  when  assets  should  come  to  bis  bands;  that  the  do- 
ceased  was  indebted  to  the  plaintiff  Cumming,  in  the  sum  of  2,688  lbs.  tobacco;  that 
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or  none  who  are  citizens  or  residents  of  this  state,  then,  following 
the  proTisions  of  the  act  of  assembly,  as  to  suits  at  common 

the  defendant  Mtiy  aAerwards  married  the  defendant  Smith ;  who  hare  hitherto 
lefuedti)  sell  the  said  lands,  unless  thay  he  compelled  and  justiAed  in  doing  so  by  a 
decree  of  this  court.  Whereupon  it  was  prayed,  that  the  said  lands,  or  so  much 
tbeifof  might  be  sold,  as  would  be  sufficient  to  pay  the  deceased*s  debts  and  the  costs 
and  chuges  of  the  person  empowered  to  sell  the  same. 

Ob  notion  of  the  defendant  Hoggins,  by  his  solicitor,  it  was  Ordirtd,  that  the  said 
sine  of  Peter  Hoggins  be  struclc  out  of  the  said  bill  of  complaint. 

The  defendants  Smith  and  wif^,  by  their  answer,  admitted  that  Gander  Erickson, 
deceased,  did  make  his  will,  as  in  the  bill  mentioned,  and  that  on  the  defendant 
Mirf%  renooiicing  the  exeentonhip,  administfation  was  granted  to  Peter  Hoggins; 
that  the  said  Erickson,  by  his  will,  devised  to  the  defendant  Maiy,  in  fee  simple, 
half  of  the  tract  of  land  on  which  he  lived,  in  lieu  of  her  dower,  which  she  ac- 
cepted as  such ;  that  after  the  marriage  of  these  defendants,  the  plaintfiT  Cummings, 
and  Bobert  T^ler,  bood  creditort  of  the  deceased,  sued  these  defendants,  as  devif 
sees,  and  recovered  judgments  against  them,  by  virtue  whereof  they  paid  to  the  said 
CiuniDiiig  8,857  lbs.  tobacco,  and  to  the  said  Tyler  9,602  lbs.  tobacco ;  that  the  defen- 
dant Maiy,  was  ready  to  do  what  the  court  should  direct  for  the  sale  of  the  said 
had,  and  bad  not  refused  to  do  what  was  right  therein,  consistent  with  her  security 
sad  mSttf  ss  trustee ;  but  these  defendants  insisted  that  the  bond  debts,  due  from  the 
deceased,  which  they  had  paid,  together  with  the  costs,  should  be  allowed  to  them 
oat  of  what  should  be  raised  by  a  sale  of  the  said  lands ;  that  they  were  strangers  to, 
iad  ignonot  o^  the  claims  of  the  plaintlA  against  the  deceased ;  and  therefore  no 
Bnre  sbookt  be  allowed  to  those  creditors  than  what  might  appear  to  be  justly  due ; 
and  these  defendants  hoped  that,  as  the  defendant  Mary  was  only  a  tnistee  Involun- 
taiy,  the  costs  and  charges  expended  by  them  in  this  suit  might  be  paid  to  them,  in 
(be  first  place,  out  of  the  moneys  arising  from  the  sale  of  the  lands  devised  to  be 
sold. 

May,  17S9. — ^It  was  Ordtrtd,  in  presence  of  the  counsel  on  both  sides,  that  there 
dKHild  be  a  hearing  of  the  said  cause  the  next  court  on  bill  and  answer. 

80a  Odoheft  1789. — Qglx,  C%anceZ/or.— This  case  coming  on  to  be  heard  in 
pieience  of  counsel  on  both  sides,  the  complainant's  bill  and  the  defendant's  answer 
thereto  being  read,  appeared  to  be  as  the  same,  are  hereint>efore  recited  and  set  forth. 

Whereupon  it  is  Decreed,  that  the  lands  and  premises  mentioned  in  the  said  bill 
to  be  devised  for  payment  of  the  debts  of  the  said  Gunder  Erickson  be  accof  dbgly 
■old  by  the  master  to  the  best  bidder,  and  that  the  master  for  that  |)urpo8e  give  pub- 
lic notice,  by  causing  printed  advertisements  to  be  set  up  in  the  most  public  places, 
of  inch  mtended  sale ;  and  also,  that  the  said  master  cause  public  notice,  in  like 
manner  to  be  given,  tiiat  all  the  creditors  of  the  said  Gunder  Erickson  sboold  come 
in  and  prove  before  the  said  master  their  respective  debts,  before  the  28th  day  of 
Febmsiy,  or  that,  in  defenlt  thereof,  such  creditors  will  be  excluded  from  any  share 
or  proportion  of  the  produce  arising  by  the  side  of  the  said  lands  and  premises,  and 
this  eoort doth  iiuther  Decree^  that  the  money  or  tobacco  arising  by  such  sale  shall  be 
■pplied  by  the  master,  in  the  first  place,  for  the  payment  of  the  complainants'  and  de- 
Maoits'  costs  of  this  rait ;  and  all  other  necessary  charges  and  expenses  in  the  sale 
of  fee  said  lands  and  premises,  and  performance  of  this  decree ;  and  in  the  next 
place,  to  the  payment  of  all  debts  whatsoever  due  from  the  said  Gunder  Erickson, 
in  proportion,  which  shall  be  proved  before  the  said  master,  before  the  28th  day  of 
February;  and  then,  if  any  money  or  tobacco  shall  remain,  after  payment  of  the  said 
CMti,  charges,  and  expenses  and  debts,  the  same  shall  be  applied  for  the  payment  of 
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kW|  (y)  the  creditor  may,  on  stating  the  fiict|  proceed  against  tte 
deriaee  akme,  with  the  executor  or  administrator  of  the  decseaaed, 
if  there  be  any  such  personal  representative. 

But  the  statute  of  1691  is  confined  to  ^cases,  where  a  debtor 
devises  his  real  estsite  away  from  his  creditors,  and  leaves  them  to 
chance  to  obtain  satisfaction  of  their  debts,  enriching  third  persons 
at  their  expense^  And  therefbiie,  the  devising  of  an  estate  for  the 
payment  of  debt3  takes  the  case  out  of  the  statute  \  and  leaves  Ai 
debt  to  stand  as  it  would  have  done  before,  so  that  the  creditor  can 
come  upon  the  real  estate  only  in  such  manner  as  the  will  directs. 
The  mere  inconvenienee  of  the  mode  prescribed  by  the  testates  ibr 
the  payment  of  his  debts  will  not  bring  the  devise  within  the  sta- 
tute; provided  the  fund  be  ultimately  sufficient;  and  the  gift  of 
the  estate  for  the  payment  of  debts  has  been  made  in  an  effeetittl 
and  practicable  manner,  so  as  to  answer  the  parpose.  (z)  In  al 
such  cases  the  real  e^te  thus  made  liable,  is  held  to  have  been 
thereby  converted  from  legalj  into  equUabk  assets,  because  of  its 
being  so  made  assets  in  equity  where  they  would  not  be  so  at  law; 
and  also,  because  of  there  being  no  mode  of  administ^ing  such 
assets  but  in  a  Court  of  Chancery ;  (a)  where,  upon  principles  of 
equity,  it  is  held,  that  specialty  creditors  can  only  be  allowed  to 

the  said  S,3S7  lbs.  tobacco,  and  9,602  lb>.  of  tobacco,  aad,  the  costs  of  9uit  mentioDcd  is 
the  said  answer  of  the  defendants  John  Smith  and  hfts  wife ;  and  if  any  surplos  shall, 
aiter  such  several  payments,  remain,  the  same  shall  be  subject  to  the  fiutiier  dkee- 
tions  of  this  court.  And  this  court  doth  further  Decree,  that  the  said  John  Smith  sal 
his  wife  shall,  upon  oath,  produce  before,  and  leave  with,  the  master,  what  title  desdi 
they,  or  either  of  them,  may  have  in  their,  or  either  of  their  posseasion  relating  t9 
the  said  land  and  premises;  and  that  the  said  Mary  Smith,  as  executrix  named  in 
the  will  of  the  said  Gunder  Erickson  shall  execute,  according  to  Uw,  such  dasds 
and  conveyances  of  the  lands  and  premises  to  the  purchaser  or  pozehasers  tfaeicof 
as  to  the  said  master  shall  seem  proper ;  so  that  the  same  shall  not  contain  vvjdnM 
or  warranty  to  affect,  bind  or  charge  the  said  defendant  Maiy  Smith,  or  any  estita 
belonging  to  her,  in  her  own  right ;  and  that  the  said  Mary  Smith  be  indenni^ed 
therein  by  virtue  of  this  decree ;  and  that  all  parties,  as  well  as  any  creditan,  have 
leave  to  apply,  from  time  to.  time,  to  tiiis  court  for  further  direotioDa  in  tibe  execatiaa 
of  this  decree. 


After  which,  the  case  having  been  again  brought  befoie  the  court, 
Februaryi  1740.-*Ooi.b,  Chancellor.— Upon  motion,  it  is  Ordered^  (hat  the  m^ 
toca  of  Gunder  Enckson  have  further  time  tiU  the  26th  of  March  next  to  pfofe  thair 
rospective  debto  before  the  master.— Olancfry  Procudingiy  Uk.  /.  A.  Ho.  4,JbL  01 

(y)  1797,  ch.  llS^<ff)  Hughes  v,  Doulbin,  2  Cox,  170 ;  S.  G.  2  Bio«  C.  C.  $H; 
Pow.  Mortg.  69,a26.— (a)  2  Fonb.  403. 
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eome  m,  pmi  jMtiti,  ^th  simple  contract  creditors ;  and  moreovery 
that  notwitbstuiding  the  infimcy  of  the  heir  or  devisees,  the  lands 
may,  without  allowing  the  parol  to  demur,  be  immediately  sold  for 
tlie  benefit  of  all  the  creditors,  (b)  This  construction  and  qualifi- 
cation of  this  English  statute  has  been  virtually  affinned  by  the  act 
of  assembly  which  authorizes  the  Chancellor,  where  lands  are 
devised  to  be  sold  for  the  payment  of  debts  or  other  purposes,  and 
tbere  is  no  person  i^pointed  to  execute  the  trost;  or  the  person 
appointed  neglects  or  refuses  to  do  so,  to  appoint  a  trustee,  to 
order  a  sale,  and  to  apply  the  proceeds  accordingly,  (c)  And 
although  the  application  under  that  act  of  assembly  is  always  made 
ex  fortiy  yet,  if  tiie  object  be  to  pay  debts,  it  is  treated,  in  all  the 
subsequent  proceedings,  as  a  creditor's  suit ;  siich  as  ordering  no- 
tice to  be  given  to  the  creditors  of  the  testator  to  bring  in  their 
ehumi  and  the  like,  {d) 

V 

(b)  Kewt»  V.  Bennet,  1  Bro.  C.  C.  186 ;  Lingard  v.  Derby,  1  Bro.  C.  C.  811 ; 
FtoweU  9.  JSobins,  7  Yea.  209 ;  Bailey  v.  EJana,  7  Yea.  822;  Sbiphard  v.  Lutwidge» 
a  Yes.  26;  I«igfa  and  Dal.  £qa.  Conner.  10, 13.— (c)  1785,  ch.  72,  a.  4.— (<i)  Ex 
rmU  Margaret  Black,  1  Blacd,  142,  note. 

Ex  parte.  Boom.— Tbia  petition  waa  filed  by  Cbttlea  Boone  and  otheri  on  tbe 
ItthofMay,  1791;  it  atatea  tbat  the  late  Stephen  Boone,  by  hie  la8twiU,bad  di- 
reetad  fas  laada  to  be  aold,  and  Uie  pioceeda  to  be  divided  among  the  petitioneia ; 
bit  had  appointed  no  person  to. make  the  sale.  Whereupon  it  was  Deare$d  that  c 
tnslee  be  appointed,  Ite.  Ice.  who  made  and  reported  a  sale  aeeordiogly. 

2EMI  Jmmry,  1792.— Hahsoit,  CRonctUor.- Qnisrsd,  that  the  report  of  Gabriel 
Bnnll,  trustee  lor  the  sale  of  the  real  eatate  of  Stephen  Boone,  deceased,  be  ap» 
rnfcd;  and  that  hia  proeeedingif  and  the  sale  therein  mentioned,  be  approved,  ratt*< 
lied,  tad  eonfirmed ;  unleas  cause  shall  be  shewn  to  the  contrary  on  or  befiMre  the 
iUi  diy  of  next  February  term. 


He  eaaae  having^  been  shewn,  the  caae  was  aubmitted  to  the  court 
aAAme,  1792.— HA]no]f,CI«Ksaer.— Or^^ed,  tiiat  the  sale  be  abw^tely  ratified, 
ac,  and  that  the  said  trustee  may  assign  any  of  tike  bonds  by  him  taken,  on  the  said 
sila,  taanch  person  or  persons  as  is  or  are  entitled  to  an  assignment  igreeaUy  to  the 
deaeaaf  this  court,  and  the  will  of  the  said  Stephen  Boone. 


Upon  flie  petition  of  Margaret  Howard,  and  the  exhibit,  therewith  filed,  the  case 
was  again  brought  beibre  the  court 

aft  Jvns,  1795.— HANaoN,  {^anaUor, '^Ordered,  that  Gabriel  Duvall,  trustee  for 
As  sale  of  the  real  estate  of  Stephen  Boone,  deceased,  do  assign  and  deliver  unto 
Mn  Merriken,  the  guardian  of  the  said  Margaret  fioward,  appointed  by  ihe  Or- 
pbaas  OcNnt  of  Anne  Ardndel  county,  the  bond  taken  by  the  said  trustee,  on  the  sale 
of  the  said  estate,  of  Oassaway  Watkins,  with  Zacbariah  Duvall  and  Ephraim  Du- 
niB,8QrBties  fior  the  principal  sum  of  five  hundred  pounds,  dated  22d  July,  1791 ; 
lad  that  the  said  trustee  assign  tiie  said  bond  to  the  said  guardian  in  trust  for  the 
9id  Ifargaret  Howard,  after  having  endorsed  tbe  same,  if  required,  with  the  affida- 
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In  England,  where  a  debt  is  secured  by  specialty,  by  vrhStA  tbe 
debtor  binds  himself  and  his  heirs  for  the  payment  of  the  ddt, 


vit  by  law  required,  for  enabling^  tbe  said  Meniken  to  support  an  action  at  law  oa 
the  aaid  bond,  in  hia  own  name. 


Ex  parte,  To  vacs  .—This  petition,  filed  on  the  1st  of  Febraaiy,  1794,  st8t»» 
that  the  late  Richard  Cowman  died  seized  of  certain  real  estate,  a  part  of  which  bi 
directed  to  be  -sold  fer  the  payment  of  his  debts ;  and  appointed  his  execntms  Am 
Cowman,  Thomas  Tongue,  and  Joseph  Cowman,  with  power  to  soU,  &c. ;  that  Aai 
Cowman  is  dead ;  and  that  a  sale  is  necessary  to  pay  the  debts  of  the  decessed. 
Whereupon  it  was  prayed  that  a  trustee  be  appointed  to  make  sale,  ficc. 

\Oth  Jtdy,  17M. — ^Hanson,  CAoitceZZor.-^-^n  tbe  said  petition,  and  the  last  w9l  aal 
testament  of  Richard  Cowman,  therewith  exhibited^  it  is  Deemd,  that  the  petitioMDi 
Thomas  Ton j^e  and  Joseph  Cowman,  be,  and  they  are  hereby  appointed  trustees  iv 
selling  the  lands  of  the  said  Richard  Cowman,  which,  by  the  said  last  wUI  and  tes- 
tament, the  executors  are  authorized  to  sell ;  and  that  they,  or  the  surrivor  of  then, 
in  case  of  the  death  of  either,  have  full  authority  to  sell  such  part  of  the  sakl  hsdi 
as  they  shall  think  necessary;  and  that  the  manner  and  course,  8cc.  (in  the  usbsI 
form,  concluding  thus)  And  the  said  trustees  or  trustee,  at  the  time  of  giring  notice 
of  the  sale,  shall  give  the  like  notice  to  the  creditors  of  the  said  Richard  Cowman, 
to  exhibit  their  claims,  with  the  vouchers  thereof,  to  the  Chancellor,  within  time 
months  from  the  time  fixed  by  the  said  trustees  or  trustee  for  the  fint  sale. 

After  which,  a  sale  was  made,  reported^  and  ratified  accordingly. 

ExparUt  Bbbby.— On  the  fourteenth  of  May,  1799;  Jeremiah  Berry  filed  bis  petilXNi 
to  have  a  trustee  appointed  to  sell  the  real  .estate  of  the  late  Benjamin  Benj,  ac* 
cording  to  the  provisions  jof  his  will.  A  decree  was  passed  accotdingly,  on  tbe  aasM 
day,  appointing  Edward  Kicholls  trustee  for  that  purpose ;  who,  after  having  sold  a 
part  of  the  estate,  loft  this  state,  went  to  England,  and  had  not  returned.  Whcre- 
apoo,  the  purchaser,  John  S.  Brooke,  by  his  petition,  prayed  that  another  trastos 
might  be  appointed  to  convey  the  land  to  him,  &c. 

UthMay,  1808.— Hanson,  ChaticeUor.— The  Chancellor  has  considered  tkepcfr 
tion  of  John  Smith  Brooke,  this  day  filed ;  and  it  appears  to  him,  that,  if  the  bed 
therein  stated,  be  true.  Justice  reqiures  that  the  prayer  of  the  petition  ought  to  be 
granted,  by  appointing  a  trustee  in  the  room  of  the  trustee  who  hath  gone  oat  of  tbe 
jurisdiction  of  this  court.  Relief,  indeed,  might  perhaps  1>e  obtainejl  cm  Bnoke^ 
filing  a  bill  against  the  heirs  of  Beija^n  Berry,  stating  every  thing  wluch  hrfh 
taken  place  under  and  since  the  decree ;  but  it  ^>peafs  to  the  Chancellor  notivith- 
standing,  that  the  appointment  of  another  trustee  not  being  iigurious  to  any  paitf 
whatever,  unless  to  the  absent  trustee,  who  ought,  long  since,  to  have  completpd  hii 
trust  ought  to  be  made ;  the  Chancellor  being  authorized  to  appoint  a  trustee  or  tiw- 
tees. 

It  is  Decreed,  that  Alexander  C.  Magruder  be,  and  he  is  hereby  appointed  tmstesb 
with  full  power  to  do  auy  act  which,  by  the  decree  in  this  cause,  the  said  Edwaid 
Nlcholis  is  authorized  to  perform,  and  which  he  hath  not  perfi>rmed ;  and  partial 
larly,  that  the  said  Magruder,  on  the  said  Brooke's  paying  to  him  the  purchase 
money,  with  interest,  of  the  lan4  of  Benjamin  Beny,  to  the  said  Brooke,  by  tbe 
said  NiohoUs  sold,  or  producing  to  him  to  be  here  filed,  receipts  in  writing  for  the 
said  purchase  money,  with  interest,  from  the  parties  entitied,  by  the  order  of  this 
court,  to  receive  the  said  money  when  here  brought  in,  shall,  by  a  good  deed,  ac* 
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sodi  bond  creditor  may  file  a  bill  in  behalf  of  himself  and  other 
bond  creditors  against  the  heir  and  devisee  "with  the  ekecutor  or 
administrator  of  the  deceased,  to  obtain  satisfaction  of  their  claims 


knmUdged,  and  to  be  recorded  according  to  law,  convey  the  aaid  land  to  the  said 
Brooke,  u  by  the  original  decree,  Nicholls  is  directed  to  convey.  Provided^  that, 
beforo  the  said  Magruder  shaU  act  as  trustee,  he  shall  file  a  bond  to  the  state  of 
Maryhnd,  executed  by  himself,  and  at  least  one  surety,  approved  by  the  Chancellor, 
in  tte  penalty  of  eighteen  hundred  dollars,  Conditioned  for  the  fidtbfal  performance 
of  tht  tnnt  reposed,  or  hereafter  to  be  reposed  in  him  by  the  Chancellor;  and pro^ 
tided,  too,  that  if  the  said  Nicholls  hath  not  departed  out  of  the  jurisdiction  of  this 
coQit,  ereiy  thing  herein  contained  shall  be  null  and  void.  In  case  the  said  Magru- 
der be  authorized  to  complete,  and  shall  complete  the  said  trust,  he  shall  be  allowed 
•  oofflBuniDO  of  five  per  cent,  on  the  amount  of  the  sale.  And  whereas  (be  quan- 
titf  of  the  land  sold  to  Brooke  is  uncertain,  the  said  Magruder  is  hereby  authorized 
to  ascertain  the  same,  and  whatever  reasonable  expense  is  by  him  incurred,  in  so 
doiog,  shall  be  allowed. 

And  it  is  farther  Orderedj  that  the  sale  made  by  the  said  trustee  Edward  Nicholls^ 
be  abntotely  latified,  no  cause  having  been  shewn,  ice.  although  notice,  kc.  And  it  is 
Ordind,  likewise,  that  the  auditor  of  this  court  state  the  application  of  the  money 
ttino^  from  tfae  sale,  agreeably  to  the  directions  of  the  said  Berry's  last  wiH,  deduct- 
ng  M  the  costs  of  suit  and  a  commission  of.  one  and  a  half  per  cent.  t»the  albresfttd 
tnistee,  wbo,  it  appears,  hath  left  the  state  without  completing  lus  trust.  Before  the 
nditor  can  state  as  aibresaid,  he  must  ascertain  firom  proof,  who  are  the  persons 
cnfifledtosaid  money, 

£k  farti,  ZiMMSAif  AK.— This  petition,  filed  on  the  6th  of  July,  1S02,  states  that 
fbe  late  George  Beckenbaugh,  by  his  last  will,  directed  that  his  wife  and  childvea' 
ibould  he  sQpperted  out  of  the  rents  and  profits  of  his  real  and  personal  estate,  oatil 
bis  real  estate  could  be  sold  to  advantage,  without  loss  to  his  wife  and  children ;  that 
Ibe  proceeds  ef  the  perBooal  estate  are.  wholly  insufllcient  for  the  support  of  the 
vidovand  children ;  that  the  land  might  be  then  advantageously  sold;  but  that  ne 
pnn  had  been  appointed  to  make  the  sale.  Whereupon  it  was  prayed  that  a  trus- 
tee night  be  appointed  to  make  the  sale,  kc. 

^Jiibfi  1801.— Hahson,  Chancelhr.^Diqre$d,  in  the  usual  form,  that  the  land 
be  soM,  kc. 


After  which,  a  sale  was  made,  reported,  and  ratified  accordingly. 

Ex  ftrtt,  CoifWAT.^Th]s  petition,  filed  on  the  ,third  February,  180B,  stated  that 
the  hte  George  Conway,  by  his  last  will,  directed  'that  said  executrix  shall  make 
•ver  and  coavey  unto  whomsoever  may  become  a  purchaser  of  fifty  acres  of  land, 
'^  beisg  pmi  of  a  tract  or  parcel  of  land  called  and  known  by  the  name  of  Al- 
'ridge,  boning,  8bc«,  and  apply  the  money  arising  thereby  as  the  rest  of  my  per- 
uoal  estate,  heretofore  mentioned.'  And,  after  some  legacies,  he  gave  all  the 
nattBder  of  bis  personal  estate  to  be  equally  divided  amongst  his  five  children,  kc. 
^  petition  further  stated  that  the  executrix  died  without  having  madie  sale,  kc, 

U  February,  1802.~Hakson,  Cftonctiior.— Decreed,  that  the  land,  in  the  proceed- 
ings mentioned,  be  sold,  and  that  Thomas  Cromwell  be  appointed  trustee  to  make 
tbenlcSce. 


A  sale  wu  accordingly  made  and  reported. 
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from  the  personalty,  if  sufficient  to  pay  all,  or  by  a  sale  of  Ihe 
realty,  if  tbe  personal  estate  be  insufficient,  (e)  And  even  if  Ike 
bill  be  filed  by  one  bond  creditor  only  for  the  satisfaction  of  kb 
own  particular  debt,  the  constant  course,  in  England,  is  to  diitd 
an  account  of  all  the  bond  debts  of  the  testator  or  intestate,  wilb 
liberty  to  come  in  for  satisiactioh ;  without  which  no  decree  for  i 
sale  can  be,  for  as  they  have  all  a  lien  against  the  heir,  who  ii 
bound  as  well  as  the  ancestor,  they  are  all  entitled  to  receiye  satii- 
faction;  and  might  otherwise  sue  at  law  notwithstanding  6iede 
cree  for  a  sale ;  but  it  would  be  very  mischievous  should  the  court 
suffer  another  bond  creditor,  who  has  not  obtained  judgment,  after 
a  decree  for  a  sale,  to  proceed  against  the  estate,  as  the  efled  of  i 
sale  could  not  be  had  during  the  continuance  of  the  levari  on  die 
judgment  which  must  be  removed  in  olrder  to  a  sale.  (/*)  But  u 
bond  creditors  haye  an  election  to  sue  and  obtain  saitia&ctni  from 
th^  executor,  or  the  heir,  At  common  law,  it  is  not  often,  in  Eng- 
land, that  they  proceed  in  equity ;  unless  it  be  to  have  a  discovoj 
and  account  of  the  rents  and  profits  of  the  realty,  or  to  obtain 
some  other  advantage  which  they  cannot  have  at  law.  (jg) 


im  Jpril,  ISOS.^Hanson,  CKoneeOor.— Oni0f«d,  tiiat  Uie  aale  be  abeohxtely  nti- 
teA,  Botiee,  See.  fce.,  and  that  the  auditor  make  a  dittributioD  of  the  mamj  aceori- 
IbI^  to  the  wiUof  laid  Conway,  tied  in  thia  eame,  aabject  to  the  eontielof  Ibi 
(Sianedlor. 


After  which,  the  tfiifltee  bcoof^  iato  oouit  the  ion  of  iS228  Iter  OiL  aii^ 
the  sale  ef  the  iaid  estate. 

aOffc  4iml,  lS0S.*-«A]f9o]r,  CktmeeOor^Oi^dered,  that  Ifae  legiater  leeate  tti 
flame,  and,  with  tbe  tneasarer'fl  leave,  depoaite  it  in  the  Weatera  Shoie  Tniiny,ti 
be  applied  agreeably  to  the  order  this  day  pasaed.  Whatever  there  naj  be  piMfiv 
interest  is  to  be  divided  among  the  persons  entitied  to  receive  the  principaL 

N.  B.  The  money  lodged  is,  8  banic notes  of  $^ ;  12  of  #5 ;  20  of  f  10;  nd  M 
sUver  dolhurs,  which  is  equal  to  £226  iOt.  OiL 


The  auditor,  having  made  and  npoited  a  distribatiott  of  thepneoedi  of  salclhi 
was  again  anhmitted. 

ftdJSprn,  ISOa^—HiMsov,  Chmedbt^<MtnA,^KA1be  nMMy«iaiBgfiaafti 
ode  of  the  real  aetata  of  Geei^e  Conway  be  applied  agreeably  ta  Ihe  Mdilort  it- 
poit;  thatistoaay,  that  there  be  paid  to  each  of  the  tveheintheieiiiiiMBtioacitr 
his  or  her  legal  repreaentativea,  the  sam  of  £40  11a.  lOrf.;  and  thai  the  naidasbi 
applkd  to  the  dbchaige  of  cosir  and  ccwmiwrion,  Slc^,  i^ieeaM|  to  the  airiiM 
statement  If  one  of  the  five  heirs  be  dead,  and  the  otheit  are  hit  npiesenliliw* 
the  part  of  the  dicceased  la  to  be  divided  among  the.oCheiak 

^^"•^^■^^ 

(e)  Joseph  v.  Mott,  Prec.  Chan.  79 ;  Anonymoos,  8  Atk.  672 ;  Monid  v.  Wilte* 
son,  2  Cox,  8S6.— (/)  Marten  v.  Maitsa^  I  Yes.  214.— (g)  Curtii  v.  Caitia,  2  Bio^ 
C.  C.  088. 
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Bj  a  British  statute,  passed  in  the  year  1732,  and  which  appears 
to  have  been  introduced  and  practised  under  here  so^early  as  the 
year  1740,  it  is  expressly  declared,  that  the  real  estate  of  a  debtor 
shall  be  assets  for  the  satisfaction  of  all  just  debts,  duties  or  de- 
mands of  what  nature  oi  kind  soever,  in  like  manner  as  real  estates 
are  by  the  law  of  England,  liable  to  the  satisfaction  of  debts  due  by 
bond  Of  other  specialty,  and  shall  be  subject  to  the  like  remedies 
jbr  seizing,  extending  and  selling  the  same,  and  in  like  manner  as 
penonal  estate.  (A)  From  which,  it  would  seem,  to  beiaopossible 
to  avoid  coming  to  the  conclusion,  which  has  been  so  perfectly 
well  setded  in  regard  to  bond  creditors,  that  a  suit,  at  common 
law,  under  the  positive  provisions  of  this  statute,  might  be  sus- 
tained by  a  simple  contract  creditor,  as  well  as  by  a  bond  creditor^ 
against  the  heir,  grounded  merely  on  the  fact  of  real  assets  having 
descended  to  him/  Yet  it  appears  to  have  been  always  held,  that 
this  statute  should  not  be  so  construed  as  to  authorize  such  a  suit 
on  that  foundation  alone  by  a  simple  contract  creditor ;  and  it  has 
been  adja<^ed  accordingly,  that  a  siniple  contract  creditor  cannot 
sostm  an  action  of  assumpsit  against  the  heir  merely  in  respect 
of  feal  assets  descended;  although  he  might  maintain  such  zxt 
afition  if  the  heir  had,  i>n  respect  of  such  assets,  made  an  express- 
promise  to  pay.  (t)  The  reason  of  a  construction  apparently  in  sudb 
direct  opposition  to  the  express  letter  of  this  statute,  requires  some 
explanation. 

At  common  law,  lands  were  liable  kn  the  hands  of  the  heir  for 
fte  debts  of  his  ancestor,  due  by  specialty,  in  which  the  heir  was 
hMmd;  and  they  were  also  made  liable  by  several  English  statutes 
giving  an  extent  or  degili  which  had  been  adopted  here,  {j)  before 
the  mtroduction  of  th^  statute  of  1732^  making  lands  in*  the  colo- 
nies liable  to  be  taken  in  execution  for  debtw-  In  England  a  bond* 
cretlory  after  the  death  of  his  debtor^  might  sue  the  exeeutor,  or 
the  heir  separately  at  common  law ;  or  he  might  file  a  bill  in  equity 
against  both,  in  which  suit  all  the  specialty  creditors  of  the  de- 
ceased nnght  come  in  and  participate^  But  although  the  common 
hrw,  after  lands  were  made  liable  to  be  taken  iii  execution  lor  debt 


(4)  5  Geo.  2>  c.  7;  Davidson's  Lesee  v.  Beatty,  8  H.  &  McH.  612;  Lands  its 
^Df^laad  have  been  since  made  liable  for  simple  contract  debts,  by  a  statute  passed 
in  the  year  1884, 8  and  4  W.  4,  c.  100;  Calvert  on  parties,  152;  Ram.  on  ^sB^ia, 
228;  Putnam  o.  Bates,  8  Cond.  Cha.  Rep.  866.— (t)  Preston  v.  Preston,  1  H.  &  J. 
m;  Lodge  v.  Munay,  1  H.  ^  J.  49d ;  Gist  o.  Cockey,  7  H.  &  J.  136.— (j)  KiUy 
ficp«  \M^  144, 161- ;  1716,  ch.  88>  s.  6. 

42  y.2 
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by  extent,  statute  staple,  and  degUy  seems  to  hare  relaxed  ia 
favour  of  the  creditor  so  far  as  to  let  him  in  iodifiTerently  on  the 
real  or  personal  fund  at  his  election,  it  provided  no  means  of  de- 
termining  how  the  burthen  should  be  borne  as  between  the  heir  or 
terre-tenant  and  the  personal  representative  of  the  debtor.  Here, 
therefore,  equity  stept  in ;  and  considering  the  common  law  remedj 
against  the  heir,  and  the  statute  provisions  against  the  land  as 
instituted  only  for  the  sake  of  preventing  the  creditor  from  sustain- 
ing a  total  loss  of  his  debt ;  and  that,  therefore,  the  ancient  com- 
mon law  notion,  that  tlie  land  should  be  considered  ovij  as  a 
dernier  security  for  a  debt  to  which  the  heir  became  subject  on  tke 
contract,  in  respect  of  real  assets,  if  the  personal  assets  fiuled, 
fomished  the  true  principle  on  which  an  adjustment  ought  to  be 
made,  between  the  heir  and  executor,  founded  an  equity  upon  flitt 
common  law  notion ;  and  thereupon  substituted  the  heir  in  the 
place  of  the  creditor,  and  fixed  the  debt  on  the  personal  assets,  if 
sufficient,  making  the  personal,  as  between  the  heir  and  txeeator, 
exonerate  the  real  estate.  In  which  respect  the  Court  of  Chan- 
ceiy,  acting  in  conformity  with  its  principles,  that  in  all  cases^ 
where  there  is  a  measuring  cast  between  an  executor  and  an  heir 
at  law,  held,  that  the  latter  should  have  the  preference.  Theare- 
fore,  although  a  creditor  by  specialty  may,  at  law,  sue  either  the 
hek  or  executorj  and  shall  have  the  benefit  of  his  security  againit 
the  one  or  the  other,  at  his  election ;  yet  if  the  heir  or  devisee  be 
charged  in  debt,  where  the  executor  has  assets,  the  former  may 
ultimately  compel  the  latter,  in  equity,  to  pay  the  debt ;  unless  he 
can  shew  some  special  exemption  by  the  act  of  his  testator  qpoi 
which  he  ought  to  be  discharged,  {k) 

After  the  adoption  here  of  the  statute  of  1732,  subjeeting  lands 
to  the  payment  of  debts,  the  phraseology  of  the  writ  of  fieri  JhaoM 
was  altered  so  as  to  authorize  the  levying  of  it  upon  the  goods 
and  chattels,  lands  and  ienefnent$j  of  the  debtor ;  and  the  statute 
v^as  thus  directly  put  into  operation  against  living  debtors  accord- 
ing to  its  very  letter.  But  it  was  soon  perceived,  that  a  statute, 
so  extensive  in  its  bearing,  could  not  be,  in  any  similar  way,  IHe- 
rally  applied  to  the  estates  of  deceased  debtors  in  the  hands  of 
their  heirs,  without  creating  much  confusion  in  the  administmtion 
of  such  estates ;  and  without  putting  it  in  the  power  of  each  sirn* 


{k)  Powel  Mortg.  777,  779;  Aimitage  o.  Metcalf,  1  Cha.  C«.  74;  Wotatan  v. 
Aston,  Haidr.  511 ;  Clifton  v.  Burt,  i  P.  WiU.  680;  Edwanb  «.  Warwick*  %  P- 
WUl.  175  'r  Gidton  v.  Hancock,  2  AOl.  485. 
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pie  contract  creditor  to  have  the  estate  collusively  seized  and  sold^ 
in  fraudulent  exclusion  of  other  creditors ;  or  so  as  to  operate  inju* 
riously  upon  the  interests  of  others,  and  particidarlj  upon  the  heir 
by  compelling-  him  to  seek  reimbursement  from  the  personal  estate, 
which  was  the  primary  fuod  for  the  payment  of  debts.    And  there- 
fore, those  principles  of  equity  by  which  the  rights  of  bond  credi- 
tors had  been  so  far  modified  and  controlled  as,  in  many  cases,  to 
do  equal  justice  to  all  creditors ;  and  so  as,  at  once,  to  the  full 
value  of  the  personalty,  to  protect  the  renlty  in  the  hands  of  the 
heir,  weVe  so  followed  out,  in  the  construction  of  this  statute,  as 
not  to  permit  a  simple  contract  creditor  to  maintain  an  action  at 
common  law,  at  all,  against  the  heir  merely  in  respect  of  the  real 
assets  descended;  but  to  compel  him  to  go  immediately  into  a 
court  af  equity  against  the  heir,  together  with  the  personal  repre* 
seatative  of  his  deceased  debtor,  so  as  to  enable  the  heir  to  protect 
himself,  without  any  circuity  of  judicial  proceeding ;  and  to  save 
the  realty,  by  having  the  personal  estate  first  applied  to  the  satis- 
iaction  of  the  debts ;  and  to  do  justice  to  all  the  creditors  by 
allowing  them  to  come  in  according  to  their  respective  priorities ; 
or  for  their  due  proportions.     The  adoption  of  these  principles, 
and  the  giving  of  this  construction  to  this  statute,  necessarily 
tiirew  the  administration  of  all  real  assets  into  the  Court  of  Chan* 
eery ;  and  gave  a  new  and  very  enlarged  scope  to  a  creditor's  suit. 
Such  must  have  been  the  course  of  proceeding,  in  all  cases^ 
under  this  statute,  after  the  death  of  a  debtor,  as  well  where  his 
heir  was  of  JuU  age,  as  in  those  cases  where  he  was  a  minor;  {I) 
for,  if  it  were  not  so,  then  a  sin^ple  contract  creditor,  as  he  was 
not  allowed  to  sue  at  law,  could,  before  the  year  1818,  have  had 
no  recourse  against  the  real  assets  in  the  hands  of  adult  heirs  in 
any  way  whatever ;  since  prior  to  that  time,  the  only  act  of  assem- 
bly in  relation  to  the  matter,. being  merely  intended  to  prevent 
delay  in  proceeding  against  infants j  (m)  this  British  statute  which 
had  made  such  real  estate  assets  for  the  payment  of  debts,  would 
have  been,  thus  far,  virtually  nullified,  (n)     This  matter  has,  how- 

(0  Cos  9.  Callahan,  ante  51,  note.— (m)  1785,  eh.  72,  s.  5. 

(»)  Ttson  9.  HoLLiNOflwomTH.— This  biU  wai  filed,  on  the  25th  of  May,  1801, 
hf  Nathan  Tyson  and  others,  creditors  of  Thomaii  Parkin  and  Francis  McKenna, 
partners  trading  under  the  firm  of  Parkin  &  McKenna,  against  Jesse  HoUingsworth 
nd  Rachel  his  wife,  Susannah  Goodwin  and  James  Carey.  The  bill  states  that  the 
firm  of  Parkin  k  McKenna  had  contracted  debts  to  a  considerable  amount  with  the 
plainliA,  u  appeared  by  the  promissoiy  notes  of  the  firm  therewith  exhibited ;  that 
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eveTi  been  put  to  rest  by  a  positive  legislative  enactment,  wkkk 
declares,  that  the  previous  laws  in  relation  to  the  sale  of  red 

Thomas  Parldo,  by  his  lut  will,  deviml  all  his  estate,  real  and  penonaU  to  fte 
defendant  lUchel,  his  mother,  and  appointed  her  his  executrix,  and  loon  after  died; 
that  she  was,  at  that  time,  above  twenty-one  years  of  age;  and  on  her  relusing  to 
act  as  executrix,  letters  testamentary,  with  the  will  annexed,  were  granted  to  the 
defendant  Susannah;  that,  afterwards,  Francis  McKenna  made  his  last  wiD,  bf 
which  he  appointed  the  defendant  James  Carey,  his  executor,  and  soon  after  died; 
upon  which  the  defendant  Carey,  qualified  as  bis  executor.  The  bill  fiirther  stata, 
that  Thomas  Parkin  and  Francis  McKenna,  at  the  time  of  their  death^  were  conside- 
rably indebted,  as  appeared  by  the  accounts  of  the  defendant  James  Carey,  pa0ed 
before  the  Orphans  Court,  and  exhibited  as  a  part  of  the  UU;  and  that  all  thdr 
partnership  effects  and  personal  estate  were  insulQcient  to  dischafge  their  debts ;  aad 
that  the  whole  of  their  partnership  effects,  and  their  persona)  estate,  had  been  ei- 
hausted  in  the  payment  of  his  debts ;  and  that  there  remained  then,  due  from  dw 
estate  of  Parkin  &  McKenna,  to  the  plaintifis,  a  considerable  sum  of  money;  tint 
the  testator  Francis,  left  no  real  estate ;  that  the  testator  Thomas,  held,  at  the  tisM 
of  his  deathf  ten  shares  of  b^k  stock,  which  had  passed  into  the  hands  of  his  adt 
ministratrix,  the  defendant  Susannah ;  that  he  bad  died  unmarried,  and  without  issue, 
seized  of  reil  estate ;  but  left  no  brother  or  sister  of  the  whole  or  half  blood;  nor 
any  issue  of  a  brother  or  sister;  nor  did  he  leave  a  fether ;  and  that  his  mother,  who 
was  his  heir  at  law,  claimed  the  real  estate  left  by  him,  as  his  devisee ;  and  had  taken 
possession,  and  received  the  rents  and  profits  thereof  acpordingly.  Whereupon  it 
was  prayed  the  defendants  Jesse  and  wife  might  account  for  the  rents  and  profits  of 
the  real  estate;  that  the  defendants  Susannah  and  James,  might. nceonnt  forfha 
personal  estate  of  their  respective  testators,  and  that  the  real  estate  devised  to  Baehel 
might  be  ordered  to  be  sold,  &c. 

'  The  defendant  Carey,  by  his  answer,  said  that  he  had  passed  an  account  as  execu- 
tor, before  the  Orphans  Court,  and  distributed  a  large  amount  in  payment  of  defacs 
due  from  the  firm  of  Parkin  &  McKenna,  leaving  considerable  sums  stiU  due,  Ik. 

The  defendants  HoUingsworth  and  wife,  and  Susannah  Goodwin,  by  their  answer, 
objected  to  the  accounts  of  the  defendant  James  Carey,  as  passed  by  the  OiphaBp 
Court,  in  many  particulars ;  and  averred  that,  if  all  the  effects  had  been  fiiDy  ac- 
counted for,  and  applied  by  him,  there  would  have  been  assets  sufllcient  to  pay  all; 
or,  at  least,  leaving  a  small  balance  due ;  and  they  say  they  do  not  know»  or  adaitr 
that  the  debts  stated  in  the  bill  are  (}ue ;  and  they  put  the  plaintiffs  upon  the  pioof 
thereof.    These  defendants  admit  the  other  fects  as  set  forth  in  the  bill,  &c. 

A  commission  was  issued  to  take  testimony,  and  returned  with  sundry  depositioos, 
documents,  and  admissions  of  the  parties;  from  all  which,  the  indebtedness  (othe 
plaintiffi  was  established  substantially  as  charged ;  but  the  iosu^cjency  of  the  per- 
sonal estates  of  the  deceased  debtors ;  or  of  the  separate  personal  estate  of.Thooas 
Parkin,  deceased,  was  in  no  other  manner  averred  in  the  bill  than  as  stated  above,  or 
shewn  by  the  proo6,  than  by  the  accounts  of  the  defendants  Carey  and  Goodwia, 
which  they  had  passed  before  the  Orphans  Court 

8<M&  December,  1808.— Hanson,  (^umceUor.—Thi9  cause  standing  ready  for  hew* 
ing.  and  being  appointed,  with  notice  to  all  parties,  to  be  heard  this  day ;  and  the 
counsel  for  the  defendants  being  absent;  and  the  cause  being  thereupon  submitted 
by  the  complainant's  counsel,  the  bill,  answers,  exhibits,  depositions,  and  all  other 
proceedings  were,  by  the  Chancellor,  read  and  considered. 

Whether  or  not,  in  case  of  a  deficiency  of  assets  in  the  hands  of  the  executor  er 
admini^t^tor,  this  court  can  decree  a  sale  of  a  real  estate  devolving  on  a  peisoo  of 
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estates  held  by  infant  heirs  or  deTisees  shall  be  extended  to  de- 
fendants of  fall  age.  (o) 

ML  a^e,  hath  heretofore  been  considered  doohtfnl.  In  6et,  there  has  been  no  sneh 
decree  in  tfaie  court.  And  in  one  case,  where  creditors,  eeyeral  years  since,  filed  a 
biU  against  the  heir  of  full  age,  who,  by  his  answer,  expressed  his  willingness  to 
hare  the  land  sold  for  paying  all  the  creditors,  the  Chancellor  refused  to  execute  the 
power.  He  has  since  often  reflected  on  the  subject,  and  thought  that,  in  that  case, 
be  ni^t  be  wrong.  For,  inasmuch  as  an  executor  or  admimstrator  is  suable  in  this 
court,  on  the  •ground  of  discovery,  aad  land  is,  in  this  state,  liable  for  all  debts,  as 
well  as  the  personal  estate,  there  seems  no  reason  wherefore  an  heir  should  not  be 
seed  on  Hke  same  ground.  Indeied,  this  Tory  case  shews  the  propriety  of  this  court 
exerdsiBg  the  jurisdictSon.  Here  is  a  dispute  between  the  executor  of  one  partner 
and  the  administrator  of  the  other  partner,  and  an  heir  and  devisee,  as  well  as 
between  them  ril  and  the  creditmn :  and  if  the  creditors  were  referred  to  a  remedy 
at  law,  it  would  he  idmost,  if  not  altogether,  imfwacticable  to  obtain  it.  But  here,  if 
fbit  Ghancdlor  be  right  in  his  present  opinion,  the  remedy  is  easily  attainable ;  all  pei^ 
ties  bemg  compellable  to  account,  in  order  to  shew  what  is  the  amount  of  real  and 
personal  assets,  as  well  as  to  shew  what  are  the  just  claims  against  the  deceased ; 
and  the  interference  of  this  court  being  obviously  to  the  advantage  of  all  parties. 

It  is  Ikereed,  that  the  defendant  Jfames  Carey,  shall  accouot  for  the  personal  assets 
in  his  hands,  as  executor  of  Frands  McKenna;,  surviving  partner  of  Parkin  fc. 
McKenna,  both  in  the  right  of  the  said  McKenna  alone,  and  of  McKenna  as  sur- 
viving partner  aforesaid.  That  the  said  Susannah  Goedwin,  as  administratrix,  with 
flie  vrill  annexed,  of  Thomas  Paildn,  shall  account  for  the  assets  in  her  hands.  That 
fbe  anditor  of  this  court  shall  state  the  said  accounts,  &c*  He  shall  state  the  several 
dame  of  the  complainants,  fce. 

And  inasmuch  as  it  appears  that  the  claims  of  the  complainants,  although  not  yet 
precisely  ascertained,  will  require  a  sale  of  the  real  estate  in  the  lull  mentioned,  and 
the  complainants  have  expressed  their  wish  and  consent,  that  the  Chancellor  decree 
an  immediate  sale ;  it  is  fiuther  Deerted,  that  the  said  two  parts  of  the  said  two  tracts 
of  land,  tDgether  with  the  improvements  thereon,  be  sold ;  that  Samuel  Chase,  jnn* 
be  and  be  is  hereby  appointed  trustee  for  the  said  sale,  &c.  kfi. 

The  trastee,  on  the  15th  of  May,  1804,  made  sales  of  parts  of  the  real  estate,  as 
directed  by  this  decree ;  which  sales,  with  the  consent  of  the  parties,  were,  on  the 
11th  of  October,  1804,  finally  confirmed;  and  the  trustee  was  directed  to  give  notice* 
by  advertisement,  to  the  creditors  of  Thomas  Parkin,  deceased,  and  of  Parkin  h 
jjl^gatiff^  to  file  the  vouchers  of  their  claims  in  the  chancery  office,  on  or  before  the 
16th  of  Febmaiy  then  next  After  which,  the  auditor  reported  a  statement  of  the 
daims  wfaieh  bad  been  brought  in  and  established,  with  interest  upon  each  up  to  the 
day  of  sale,  leaving  a  latge  deficiency  in  the  proceeds  of  sale.  Upon  which*  a  fur- 
ther isie  was  ordered. 

On  the  19th  of  November,  1804,  the  defendants  Hollingsworth  and  wifo,  by  their 
petitiea,  stated  that  the  decree  had  been  passed  in  their  absence ;  that  they  had  no 
knowledge  of  the  dormant  claims  against  the  testator  Parkin ;  that  the  personal 
estate  wu  sufficient  to  pay  all;  and  that  the  last  order  for  a  further  sale  had  been 
obtained  by  surprise.  Whereupon  they  prayed  to  be  heard ;  and  that  no  further 
sale  niight  be  made,  &c. 

20iA  Ncvember,  1804.— Hansok,  Obo^ieettor.— It  is  true  that  the  decree  was  passed 

(0)  1818,  ch.  198,  S.  2. 


^  HAMMOND  V.  HAMMOND. 

Formeriyi  in  equity  as  w^Il  as  at  law,  where  a  suit  was  bfoag|t 
against  an  inhxki  beir,  or  against  coparcenersi  any  one  of  wlu« 


in  tbd  abMDce  of  HoUingsvooth'^  coqnsel  \  but  it  waf  becaiua  hia  ooaasel  4id  Mt 
attend  Uie  appointment  which  had  been  made ;  and  becaoae  the  auit,  -aftar  some  d^ 
lay,  was  submitted,  without  argument  tp  the  Chaaeelior.  The  ChanceUor,  on  leviaoB 
of  tl|0  papers,  conceives  that  he  was  perfectly  correct  in  decreeing  the  real  c«late«f 
(he  deceased  to  be  sold ;  and  likewise  in  ordering  a  new  sale.  It  appean  that  tti 
claims,  iuUy  established,  exceed  the  amount  of  the  sales  sereral  thousand  dottn^ 
and  that  no  opposition  was  made  by  the  defendants  to  a  second  sale ;  and  that  thi 
said  petition  contains  the  only  objection  which  has  been  made  to  the  prorawtiiy 
The  ChanceUor  saw  no  reason  then*  wherefore  the  second  sale  should  not  take  pbct. 
However,  on  the  petition  of  the  said  HoUingsworth,  it  is  Ordsrad,  that  tba  sale  advn- 
tised  by  the  trustee,  Samuel  Chase,  be  poe^ioned  until  further  order. 

As  Mrs.  HoUingsworth  is  the  sole  representative  of  Mr.  Fttkui  with  respect  ti 
both  real  and  personal  estate ;  and  as  whatever  surplus  of  the  money  ariaing  fivw  Ihs 
•ale  of  either  would  belong  19  Jier,  the  Chancellor  did  not  hesitate  to  do  justice  te  tfai 
creditors,  by  passing  such  a  decree  as  would  provide  e&ctually  for  the  dischsige  «f 
ibair  claims,  without  injury  to  the  defendants.  Indeed  he  conceived  that  hia  decree  wtf 
calculated  to  benefit  the  defendants^  iuU  as  much  as  the  creditors  of  Parkin.  S19- 
pose,  for  illustration,  actions  at  law,  turought  by  the  creditors.  On  the  pi^Mn  in  tiiii 
cause*  it  is  by  no  means  dear,  that  when  the  decree  was  passed,  the  Chancellor  had 
any  power  over  the  bank  shares.  If  the  defendants  wish  to  apply  them  to  the  pay- 
ment of  Parkin's  debts,  they,  most  assuredly,  can  do  so  of  their  own  accord.  Dor- 
mant claims  are  such  as  have  not  been  announced  to  the  debtor,  or  peiaon  cbaigeable 
with  them.  It  is  not  proper  to  call  a  claim  against  Parkin  dormant*  merely  because 
it  was  not  exhibited  in  this  court  until  it  was  called  for.  In  short,  the  ChanceUor  is 
fully  satisfied  of  the  propriety  of  all  his  proceedings  in  this  cause,  prior  to  the  peti- 
tion aforesaid.  If  the  proceeds  of  the  sales,  already  made,  with  what  the  defondanti 
ahall  voluntarily  apply,  shall  be  inadequate  to  the  discharge  of  all  the  claims  hen 
exhibited  and  established,  the  ChanceUor  must  assuredly  do  his  duty  in  dirediqg  a 
new  sale. 


On  the  first  of  Februaiy,  1805,  Jesse  HoUingsworth  and  wife  filed  a  bill  hers 
against  these  plaintiA,  Nathan  Tyson  and  others,  fisr  the  puipoae  of. having  the  sale 
of  the  real  estate,  made  under  this  decree,  annulled.  The  defendants  answered,  tta 
case  was  brought  to  a  hearing;  and  the  bill  was  diamissed  by  a  decree  of  this  covt; 
which  decree  was,  on  appeal,  affirmed  by  the  Court  of  Appeals,  on  the  ground  that 
the  defect  in  a  certain  deed,  which  formed  an  essential  link  in  the  chain  of  titie,  had 
been  cured  by  «ie  act  of  1807,  ch.  52,  just  then  passed,  and  while  the  case  had  bssi 
held  under  advisement  by  that  court.  2  H.  &  J.  280. 

Ailer  which,  the  trustee  who  had  been  appointed  to  make  the  sale,  by  his  petition, 
referring  to  this  suit,  and  exhibiting  a  copy  of  the  decree  of  the  Court  of  Appeel^ 
prayed  that  the  decree  of  the  30th  of  December,  1808,  might  be  executed. 

\4ih  Jpmtaryt  1808.— Kiltt,  GRotioeUor.— In  regard  to  that  part  of  this  petition 
which  relates  to  the  personal  estate,  the  ChanceUor  is,  at  present,  under  the  ii 
alon  that  the  decree  for  account  of  the  personal  estate  wiU  comprehend  aU  the 
on  hand  at  the  time  of  the  decree,  and  since  received  up  to  the  time  of  taking  the 
accounts.  The  decree  being  confirmed,  the  auditor  will,  of  course,  proceed  to  tike 
the  accounts,  after  giving  notice  as  directed  thereby;  and  on  his  report  it  wiU  appear 
what  assets  are  unaccounted  for;  and  such  decision  wiU  be  made  thereon  as  nay 
appear  proper.    The  trustee  wiU,  on  the  affirmation  which  has  taken  place,  proceed* 
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was  an  infant,  in  respect  of  the  real  estate  descended,  the  parol 
demurred ;  or,  in  other  words,  the  further  prosecution  of  the  suit 

of  coane»  16  the  celkctioD  of  tha  money  due  on  the  salet  which  have  been  made. 
As  te  that  pert  of  the  petition  which  ia  for  a  fiirthtr  sale,  then  mi^t  be  auffieient 
e^Uenee  «boii|^  the  papen  to  juatify  an  original  order  or  decree  for  such  fttither  aale. 
Bat,  inaimaeh  as  bj  the  order  of  the  late  ChanceUor,  of  the  20th  November,  SS04» 
the  aale  tlicreia  mentioned  W90  postponed  ttU  further  order,  and  waa  not  delayed 
selily  by  the  appeal^  it  appears  proper  that  the  parties  should  be  heard  in  support  of 
and  against  the  petiticD  for  the.  said  postponement,  by  HoUingsworth  and  wife,  of 
the  Utth  of  November^  1S04»  The  present  petition  for  a  further  sale,  will,  thereiore, 
fte  heard,  on  application,  on  the  first  day  of  the  ensuing  February  term :  Provided  a 
copy  thereof,  and  of  fUi  order,  be  serred  on  the  said  Jesse  HoUingsworth,  or  either 
of  his  counad,  appearing  in  the  suit,  before  the  first  day  of  Februaiy  next 


■kaa^ 


On  the  29th  of  January,  1808,  Elisba  Tyson,  John  Heslip  and  others,  by  their 
pBUtien,  stated  that  they  had  each  of  them  purchased  a  part  of  the  real  estate  in  the 
pgoceediay  mentioned,  the  title  to  which  had  been  drawn  in  question  by  the  bill 
filed  on  the  first  Fehnnsy,  1800,  by  HoUingsworth  and  wife;  that  they  had  pmr- 
dmsed  upon  a  representation,  and  in  confidence,  that  Uiey  should  obtain  a  good  title, 
which  could  not  have  been  made  to  them  until  after  the  deed  had  been  made  good 
by  the  act  of  1807,  ch.  62;  that  if  tiiey  had  had  posseflsion^  and  had  improved  the 
same  befere  that  time,  they  must  have  done  so  at  their  own  risk;  in  consequence  of 
whkh,  they  had  sot  taken  possession  ot^  or  improved,  the  property  so  purchased  by 
or  derived  any  benefit  therefrom ;  but  that  they  were  then  wilUng  to  keep  it ; 
were  not  compelled  to  pay  interest  on  the  purcbaae  money,  which  the 
tiwtee  threatened  to  make  them  pay.    Whereupon  they  prayed  relief,  &c. 

SOfllJwinry,  1808.— Kiltt,  dbnecOor.— The  ChanceUor  cannot  decMe  a  matter 
which  Bay  be  so  important  as  \0  the  principle  and  the  amount  on  the  petition  as  it 
stands.  There  must  be  either  a  petition  or  a  bill,  loaaking  the  creditors,  who  were 
eamplainanti  in  tike  suit,  parties,  as  weU  as  the  trustee. 


00  the  2d  of  March^  1608,  the  auditor  made  a  report,  in  which  he  siaiys  that  he  had 
slated  an  account  between  the  estate  of  Fttrkin  &  McKenna  and  the  trustee ;  that  he 
had  changed  the  said  estate,  with  the  amount  of  claims  in  account  No.  1,  including  inte- 
rest to  the  ISth  of  May,  1804,  the  time  when  the  said  sales  were  made,  and  interest  on 
the  aggregate  then  due  to  this  day,  and  the  trustee's  commission ;  and  that  he  had  cre- 
ated Hie  estate  with  the  amount  of  sales  to  this  day,  as  directed  by  the  trustee ;  and 
there  aypeam  to  be  the  sura  of  ^871  deficient  in  discharging  the  said  debts  from 
the  salisB  of  the  real  estate,  besides  the  payment  of  the  costs  arising  in  this  court,  as 
per  account  No.  2  more  folly  appears.  He  farther  says  that  he  had  stated  another 
account  between  the  said  estate  and  the  trustee,  cbaipng  the  said  estate  with  the 
amount  of  claims,  as  stated  to  the  15th  of  May,  1804,  and  interest  on  the  principal 
anma  then  due  on  each  claim,  to  this  day,  and  the  trustee's  commission ;  and  credited 
flfee  amount  of  sales  and  interest  as  aforesaid ;  and  there  is  a  deficiency,  by  this  mode 
of  statement,  of  #2,287  90,  as  per  account  No.  5  more  fiiUy  appears.  The  auditor 
farther  says  that  be  had  examined  the  accounts  produced  by  the  defendant  Carey, 
the  etecutor  of  McKenna ;  and  stated  an  account  between  the  said  executor  and' 
the  estate  of  Parkin  &  McKenna,  to  shew  the  assets  which  came  to  his  hands ;  and 
there  appears  a  balance  of  #4,491  83  in  his  hands,  of  the  personal  estate ;  fi>r  which 
sum  there  has  been  no  order  of  the  Orphans  Court  for  the  application  thereof^  as 
per  accomt  No.  6  more  folly  appears.    That  of  the  said  executor's  accounts  No.  A. 
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was  Stayed  until  the  infant  attained  full  age  ;  (p)  which  privilege 
had  been,  by  our  law,  extended  to  all  infants  who  claimed  by  par- 

and  B.  appear  to  have  been  settled  by  the  Orphans  Court,  where  be  has  been  tl- 
lowed  a  commission  on  $60^62  27,  amounting  to  $5,066  84.  That  exhibit  C,  isH 
account  wherein  he  is  chained  with  additional  sums  received,  amounting  to  $M27 
07 ;  and  he  charges  the  estate  with  a  dividend  paid  $18  41 ;  and  the  sum  of  $105 17 
for  disbursements  for  which  he  has  produced  receipts;  except  for  the  two  first  item 
amounting  to  $9  87 ;  and  it  is  to  be  observed,  that  out  of  t|M  sums  contained  in  thii 
account,  there  has  not  been  any  commission  allowed  the  said  executor,  8bc. 

To  this  report  of  the  auditor  the  plaintiff  excepted,  impeaching  the  cavrednai 
and  validity  of  the  claims  of  several  creditors.  And  they  also  excepted  to  the  ac- 
count of  the  defendant  Carey,  the  executor;  because  he  had  been  allowed  a  con- 
mission  of  ten  per  cent,  on  the  payment  of  debts  due  from  the  said  estBie,  wtkk 
amounted  to  $5,085  84 ;  and  yet  the  auditor  had  given  him  credit  for  the  foUowin^ 
sumtf  of  money,  to  which  he  was  not  entitied  either  in  few  or  equity.  The  sun  «f 
$17  80  paid  for  drayage  and  postage.  The  sum  of  $176  paid  James  Winchesters 
a  fee.  The  sum  of  $5  paid  Vundt  &  Brown  for  advertisement  The  sum  of  $8  ST 
paid  for  copies.    $90  paid  John  Fmrviance  as  a  fee;'  and  $6  paid  sunfry  printos. 

On  the  8(d  of  March,  1808,  the  defendants  Hollingswoith  and  wifo,  by  Aeff  pe- 
tition, objected  to  this  report  of  the  auditor ;  because,  by  one  statement,  he  had  dknved 
interest  on  interest,  fiom  the  15th  of  May,  1804,  to  thie  time.-  That,  by  another 
statement,  it  appeared  that  the  deficiency  for  payment  of  debts  was  only  $S;297  99. 
That  there  appeared  to  be  a  balance  in  the  hands  of  the  defendant  Carey,  of  $4,491 
8]f,  nrhich  was  more  than  sufficient  to  pay  the  deficiency,  as  shewn  by  either  state- 
ment Whereupon  it  wais  pnyisd  that  the  defendant  Carey,  might  be  Ateded  to 
iMing  into  court,  or  pay  into  the  hands  of  the  trustee  appointed  to  make  sale  of  the 
real  estate,  under  the  decree  of  the  30th  of  December,  1808,  the  siftn  of  $8,871,  which 
woOld  be  sufficient  to  meet  any  deficiency ;  and  that  the  balance  of  money  and  pro- 
perty in  (he  handltf  of  the  defendant  Carey,  might  be  ptid  over  to  the  defendant 
Goodwin,  the  administratrix,  who'  was  alsO^  the.  trtttee,  to  whom  aH  the  property  of 
the  defendant  Rachel,  had  been  conveyed  in  trust  for  her  benefit. 

tdMarcky  1806. — KilTY,  ChaniuUor, — ^The  Chancellor  has  taken  np  the  abofe 
exceptions,  on  the  motion  of  the  counsel  for  Hollingsworth  and  wife,  James  Carey 
being  in  court,  and  apprised  thereof.  He  is  of  opinion  that  the  sum  of  $176  and 
$90  ought  not  to  have  been  allowed  in  the  manner  they  are  charged  by  the  OrpliaH 
Court.  By  the  former  law  the  court  might  have  allowed  five  per  cent  on  the  debts 
collected,  so  as  to  cover  all  extra  expenses  ^  but  this  was  discretionaiy.  For  the  dtfeoos 
of  suits,  and  even  the  legal  costs,  could  not  be  allowed  without  a  eertiiicafe  fien 
flie  court;  and  the  only  mode  seemed  to  be  a  contribution  of  the  persons  interested, 
for  extra  expenses.  Considering  the  amount  of  the  commission,  in  addition  to  theie 
reasons,  the  auditor  is  directed  to  strike  out  these  chaiges,  retaining  the  othersherda 
excepted  to,  and  to  state  the  Imlance  accordingly. 

"Wttb  regard  to  the  petition  of  Hollingsworth  and  wife,  it  does  not  appear  to  be 
conformable  to  the  decree  to  order  the  money  to  be  paid  to  the  trustee,  by  JaoM 
Carey.  But  he  is  directed  to  pay  into  this  court,  that  is,  to  the  register,  at  preseat, 
the  sum  of  $8,871,  part  of  the  balance  in  his  hands,  subject  to  the  fbrther  oiderof 


(p)  Co.  Litt.  290;  Soarth  9.  Cotton,  Cas.  Tern.  Talb.  196;  ChapUn^  v.-ChapliJi, 
S  P.  Will.  888. 
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chase  in  Eke  masDcr  as  to  those  wbo  daimeil  bj  descent  (f ) 
Hence,  as  it  woM  seem,  tke  guardian  of  an  infant  could  not>  at  the 

tiiecoQit,irith  libutf  l»p«f  iBtbeferidne.    Tb«  olber  put  of  Um  petitiott  to  be 
^tddtdoii  farther  - — '"* — *' — 


Soon  liter  which,  the  cue  was  Mgun  sabmitttd  for  further  directions* 
SUifardb,  1806.— Kjltt,  Cktmedlor.^ln  this  suit,  in  which  theie  wis  «  decreo 
for  the  nle  of  the  reel  estate  of  Pssrkin,  ttie  ChukceUor,  oo  the  epplicetioa  of  the 
coajuel  lor  the  parties  interested  in  the  residue  thereof,  and  on  the  submisskm  of  tbe 
tnistee,  being  also  the  counsel  for  the  complainants,  has  examined  the  several  ac« 
counts  stated  by  the  auditor,  and  considered  the  exceptions  to  them. 

He  is  of  opinion  that  the  account  with  the  trustee.  No.  6,  which  was  stated  by 
desire  of  tbe  counsd  tot  tbe  defendante,  is  not  conformable  to  the  established  prac« 
tice  of  the  court,  and  that  justice  does  not  require  a  departure  from  tbat  practice  so 
as  to  confirm  that  statement  The  Chancellor  is  further  of  opinion,  that  the  account 
with  the  trustees.  No.  2.  would  be  entirely  conformable  to  the  established  principles 
and  practice,  if  the  amount  of  the  claims  and  conunissions  had  not  exceeded  the 
amoant  of  the  sales.  The  reasons  for  the  practice  are  obvious.  The  bonds  taken 
on  the  sale, being  on  interest,  tbat  interest  ought. to  be  applied  to  the  interest  aceru* 
ing  00  the  aggregate  of  the  debts  due  at  the  time  of  sale ;  because,  if  the  sale  was 
for  ready  money,  it  could,  at  once,  be  applied  to  discharge  those  debts ;  and  the 
eslste,  ij  this  practice,  pays  no  more  interest  than  it  receives.  But,  in  account 
No.  2,  the  interest  charged,  as  per  account  No.  8,  is  $6,770  47 ;  and  the  interest 
computed,  as  due  from  the  purchase,  to  the  same  day,  is  only  #6,206  87 ;  making  a. 
k»8  or  difference  of  $518  60.  All  difficulty  would  have  been  avoided  if  the  claims 
bad  beea  previously  ascertained,  or  if  the  amount  of  the  sales  made  had  been  suf- 
ficient to  meet  or  exceed  them,  together  with  the  costs  and  commissions*  As  the 
business  stands,  the  Chancellor  is  of  opinion  that  the  deficiency  to  be  provided  for  by 
a  further  sale;  or,  in  the  firat  place,  by  the  sum  due  from  James  Carey,  u  executor, 
of  McKenna,  is  to  be  ascertained  by  stating  an  account  or  accounts,  on  the  princi- 
ple of  tbe  one  which  is  prefixed  to  this  order,  which  deficiency  will  be  $8,857  40. 
Tbe  claimants  and  tbe  trustee  being  considered,  at  present,  as  entiUed  to  interest  in 
proportion  to  that  which  is  due  from  tbe  purchasers.  The  above  deficiency  will  be 
taken  as  principal,  to  bear  interest  from  the  time  of  the  payments  made  lh>m  the 
first  sale,  if  a  second  sale  should  be  necessary.  But  if  tbe  purchasers  should  suc- 
ceed in  getting  a  deduction  of  the  interest,  a  different  order  must  be  made ;  and 
therefore  it  does  not  appear  necessary  that  tbe  accounts  should  be  stated  at  this  time, 
unless  requested  by  either  party.  Tbe  costs  of  the  suit  are  to  be  taken  out  of  the 
next  sale,  or  the  sum  in  the  hands  of  James  Carey. 

After  which,  by  consent,  much  additional  testimony  was  taken,  returned  and  filed  i 
upon  all  which  the  case  was  again  broygfat  before  tbe  court,  and  the  petition,  filed 
on  the  29tii  of  January,  1809,  was  agsin  particulariy  presented  for  consideration* 

IVkJ^,  1806.— KiLTT,  ChaneeUor s^lt  is  now  represented  that  there  will  be  a 
sdBciency  from  the  payment  made  by  James  Carey,  as  executor  of  McKenna,  te 
satisfy  all  the  creditors ;  and  it  b  stated,  as  an  amendment  to  this  petition  of  the 
purchasers,  that  Hoffingsworth  and  wife  are  solely  interested ;  and  they  are  prayed 
Id  be  made  parties  thereto.  The  trustee  does  not  appear  to  consider  himself  bound, 
as  SDch,  to  take  any  measures  as  to  this  petition ;  but  has  sgrsed  in  support  of  It  as 

{q)  1721,  ch.  H  ••  2 ;  1729,  ch.  24,  s.  16. 
43  ▼.2 
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instance,  and  for  the  benefit  of  a  bond  creditor  of  his  ^ward's 
ancestor,  be  compelled  in  equity  to  account  for  the  rents  and  pro- 

counsel  for  the  petitioners.  No  answer  has  been  put  in  by  Jesse  HoUingsworth  anl 
wife ;  bat  the  petition  has  been  approved  by  counsel  on  their  behalf;  and  there  ii 
an  agreement  as  to  the  testimony  to  be  read  on  the  hearing.  At  the  present  tern 
the  said  petition  was  argued,  and  has  since,  together  with  the  testimony  taken,  sad 
the  proceedings  under  the  bUl  filed  on  the  Ist  of  February,  1806,  as  lar  as  they  r^ 
lated  thereto,  been  considered. 

The  Chancellor  is  of  opinion  that  the  relief  prayed  for  in  the  said  petitioD  ongbf 
Dot  to  be  granted.  The  cases  which  were  cited  to  shew  the  practice  in  Ea^aad, 
are  not  considered  as  applicable  to  sales  under  the  detree  of  this  court,  io  which  tlw 
purchase  money  is  directed  to  be  secured  by  bonds  bearing  interest  from  the  dqf  oi 
sale;  and  in  which  the  possession  is  generally  delivered;  and  even  in  cases  when 
possession  has  not  been  obtained  until  the  removal  of  the  crop,  that  circomstiBee 
has  not  been  viewed  as  a  bar  to  the  payment  of  interest,  without  an  ezpftH 
agreement  to  that  effect  But  the  purchased  have  been  supposed  to  Rguhls 
their  prices  accordingly.  There  may  be  cases  in  which  a  reduction  of  the  intmst 
might  be  ordered  or  decreed,  as  where  the  possession  could  not  be  obtainet^  and  the 
injuiy  could  be  estimated  with  certainty.  But,  in  such  cases,  the  steps  taien  by 
the  parties,  the  time  of  their  application,  and  all  other  circumstances,  wonU  be 
taken  into  consideration ;  and  with  regard  to  the  actual  possession,  the  person  who 
held  it  might,  probably,  be  made  to  account  for  it,  and  make  up  the  dedadmn  to 
the  other  party. 

In  this  case,  the  purchasers  have  not  been  deprived  of  the  possessioa;  nor  have 
Jesse  HoUingsworth  and  wife  been  benefitted  by  it.  Without  giving  any  opinion 
as  to  the  merits  of  their  claim,  it  may  be  said  that  they  had  a  right  to  submit  it  to 
(he  decision  of  this  court ;  for  which,  as  far  as  the  purchasers  were  incommoded  by 
being  made  parties  to  the  suit,  they  might  have  been  recompensed  in  the  aliowanee 
of  their'  costs^  It  appears,  also,  some  injuiy  or  loss  may  have  been  sustained  by 
them  in  consequence  of  uncertainty  as  to  their  titie  which  the  said  suit  occasioned, 
and  the  influence  which  it  had  as  to  the  improvements;  but  it  is  considered  that  it 
ins  in  their  power,  by  a  timely  application,  to  have  got  rid  of  this  inconvenieace 
by  getting  released  from  their  purchases ;  or,  at  least,  that  they  ought  to  have  made 
their  application,  at  that  time,  by  bill  or  petition,  instead  of  resting  their  daims 
upon  the  statements  made  in  their  answers.  And  upon  such  a  bill  or  petition,  their 
titie  to  relief,  and  the  manner  of  granting  it,  might  have  been  examined  and  decided. 
It  is  true,  they  stated  in  their  answer  that  they  had,  by  the  conduct  of  the  complaia- 
ants  HoUingsworth  and  wife,  been  deprived  of  the  benefit  of  making  any  improve- 
ments on  the  lots  so  purchased;  and  they  prayed  that  they  might  not  be  compelled 
to  pay  interest  on  their  respective  purchases ;  on  which  part  of  their  answer  as 
order  was  taken. 

The  agreement  for  taking  the  testimony  is  certainly  a  very  ftvouraUe  one  lor  the 
petitioners,  as  tiiey  are  enabled  to  give  evidence  on  their  own  behalf^  and  to  state, 
not  only  the  facts  which  took  place,  but  their  opinions  and  determinations  as  to  the 
property,  some  of  which  could  be  known  only  to  themselves.  But  while  the  tallest 
credit  is  given  to  the  facts  which  are  thus  admitted  in  evidence,  the  Chancelbr  can- 
not ground  his  decision  on  their  statement  of  their  willingness  to  relinquish  their 
purchases  rather  than  pay  interest ;  or,  on  the  impressions  which  they  have 
up  on  the  subject.  And  although  there  is  in  the  testimony,  a  difference  in  the 
so  that  the  relief,  prayed,  if  extended  to  some,  might  not  be  given  to  othen,  yet 
there  is  not,  in  any  of  them,  such  a  plain  ground  of  equity  as  would  justify  the 
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fits  of  the  real  estate  descended ;  (r)  probably,  because  those  rents 
and  profits  were  allowed  to  the  heir  as  a  support  during  his  mino- 
rity; and  as  a  means  of  preparing  for  his  defence  when  he  should 
attain  his  full  age ;  or,  because,  upon  feudal  principles  they  were 
to  he  otherwise  disposed  of.  (i)  And  therefore,  after  lands  here  had 
been  made  liable  to  the  payment  of  debts,  by  the  statute  of  1732, 
no  decree  for  the  sale  of  it  could  be  obtained  for  that  purpose 

emutin  taking  off  the  interest  fiom  the  debt  which  they  eontracted;  nor  is  there 
iliBdeBt  evidence  to  entitle  the  petitionen  to  a  partial  reUef ;  their  claim  to  which 
caooot,  with  any  certainty,  be  said  to  arise  from  the  situation  in  which  they  were 
placed.  The  drcamstance  of  the  loss  falling  on  HoUingsworth  and  wife,  and  not 
oB  the  creditors,  does  not  appear  so  material  as  to  outweigh  the  objections  which 
have  been  stated.  And  their  conduct,  in  instituting  the  suit,  not  having  been  ac* 
eoapinied  with  any  actual  disturbance  of  the  possession,  could  not,  with  justice, 
uike  them  liable  to  so  considerable  a  loss.  The  loss  or  injury  to  the  purchasers 
WIS,  m  Mfme  degree,  occasioned  by  their  own  fears,  which,  the  event  has  proved^ 
woe  net  weU  founded ;  awt  they  ought  not  to  have  the  benefit,  as  fiur  as  it  isench,  of 
ntiiiiiDg  their  purchases  without  paying  Interest  on  the  sum  contracted  to  be  paid. 
It  is  to  be  observed,  also,  that  they  might  have  paid,  or  offered  to  pay,  the  money 
Soto  eoQit;  and  that,  notwithstanding  the  evidence  respecting  the  readiness  of  tho 
pinehasen  to  make  payment,  it  is  not  shewn  that  tliey  kept  the  money  dead  l^ 
Ibea ;  and  it  is  presumed  that  the  use  of  money  is  generally,  if  not  always,  worth 
the  interest  of  it. 

It  it,  there  lore,  aiQudged  and  ordered,  that  the  said  petition  be  dismissed,  but 
wilbMit  costs. 


On  Sm  next  day  the  case  was  again  brought  before  the  court  for  further  directions. 

Ulk  Jubf^  ISOS. — ^KiLTT,  ChanetUor. — ^The  said  petition  being  decided  on,  the 
andifor  is  directed  to  proceed  in  stating  the  accounts.  The  order  of  the  8th  of  March 
bit  was  predicated  on  the  ground  of  a  further  sale  being  necessary  lor  the  payment 
of  the  claims ;  but  it  being  represented  that  the  sum  paid  in,  on  account  of  the  per- 
sonal estate,  will  be  sufficient  to  satisfy  the  creditors,  ilx  addition  to  the  sale  already 
flMde,  that  drcnmstance  may,  possibly,  make  some  difference ;  and  the  auditor  is, 
tiwrelbre,  not  restricted  to  the  fbrm  or  to  the  principles  laid  down  in  the  order  of  the 
8lfa  March,  in  stating  the  accounts;  except  that  the  account  No.  5,  which  was  stated 
by  desire  of  the  counsel  for  the  defendants,  is  to  be  rejected.  The  aoditt»'  wiO  state 
the  claims  excepted  to  by  Mr.  HoUingsworth,  in  the  same  manner  as  if  passed,  for 
the  present;  because  there  will  be  a  sufficiency  to  pay  all  the  other  crediton ;  and 
those  dains  can  be  hereafter  decided  on.  The  auditor  will  take  into  the  account 
the  money  paid  in  by  James  Carey,  as  executor  of  McKenna,  observing  that  the 
uterest  on  so  much  of  the  claims  must  cease  «t  the  time  of  that  sum  being  paid 
IB,  which  will  appear  in  the  proceedings.  The  accounts,  when  stated  to  he  re- 
ported  to  the  court,  for  further  orders. 

The  auditor  reported  accordingly.  Some  matters  appear  to  have  been  acyusted 
b7  compromise,  and  the  case  seems  to  have  soon  after  terminated. — Chancny  Pro- 
tuiagi,  1803,  foL  699  to  S77;  S.  C.  1  H.  &  J.  499. 

(r)  Creed  v.  Colville,  1  Vem.  172;  March  v.  Bennett,  1  Vera.  428;  Waters  v. 
£brall,  2  Vem.  606 ;  Ward  e.  Cecil,  2  Vem.  712 ;  Scarth  v.  Cotton,  Cas.  Tem.  Tal. 
196.— (<)  Markal's  Case,  6  Co  4 ;  Flasket  v.  Beeby,  4  East  489 ;  Chaplin  v.  Chap- 
lio.  3  P.  WiU.  868. 
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against  the  heirs  or  devisees  of  the  debtor  so  long  as  any  one  of 
ihem  remained  under  age ;  until,  by  an  act  of  assembly,  the  comt 
was  authorized,  where  lands  possessed  by  an  infiant  were  chaiget- 
ble  with  the  payment  of  money,  and  therefore,  liable  to  a  decree 
for  sale,  to  pass  such  a  decree  with  the  consent  of  the  guardian  d 
the  infant  heir ;  {t)  which  delay  and  consent  were  in  some  partica- 
lar  cases  dispensed  with  by  special  legislative  enactments,  (u) 

After  which  it  was,  by  a  general  law,  declared,  that  in  case  as 
action  at  common  law  should  be  brought,  in  which  the  title  to  ml 
estate  was  involved,  which  action  should  abate  by  the  death  of 
either  plaintiff  or  defendant,  and  such  title  should  descend  or  he 
devised  to  an  infant,  the  action  should  not  be  tried  during  the 
minority  of  such  infant,  unless  his  guardian  or  next  friend  should 
satisfy  the  court,  that  it  would  be  for  his  benefit  to  have  it  tried.  (») 
And  it  was  further  provided,  that,  in  case  there  should  not  be  per- 
sonal estate  sufficient  to  pay  the  debts  of  the  deceased,  the  heir  or 
devisee,  being  of  full  age,  or  upon  his  arrival  at  the  age  of  twenlj- 
one,  should,  to  the  value  of  the  land  descended,  pursue  the  same 
rules,  in  payment  of  the  debts  of  the  deceased,  as  were  prescnbed 
by  law  for  executors  or  administrators,  {x)  Thus,  in  etkdy  con- 
stituting the  adult  heir  or  devisee  of  the  deceased  an  administralor 
of  his  real  assets. 

But  still,  as  in  actions  at  law  by  bond  creditors  against  infant 
heirs  or  devisees,  as  original  defendants,  the  parol  must  demur; 
and  as  creditors  by  simple  contract,  or  where  the  heir  of  the  debtor 
was  not  bound,  could  only  sue  in  equity  to  obtain  satisfaction  from 
the  real  estate  of  their  deceased  debtor,  where,  as  at  law,  the  parol 
was  allowed  to  demur  in  favour  of  infant  heirs  or  devisees,  to  the 
great  hindrance  and  delay  of  creditors,  it  was  therefore,  declared, 
that  if  any  person  should  die  without  leaving  personal  estate  suffi- 
cient to  discharge  his  debts,  and  should  leave  real  estate  to  descend, 
or  which  he  had  devised  to  a  minor,  the  Chancellor  might,  upon 
the  application  of  a  creditor  of  the  deceased,  if  he  should  deem  it 
proper,  after  the  mirun-  had  been  summoned,  and  appeared  bj 
guardian,  and  the  parties  had  been  heard,, and  the  justice  of  the 
claim  had  been  fully  established,  order  such  real  estate  to  be  sold 
for  the  payment  of  the  debts  due  by  the  deceased,  (y) 


{t)  1773,  ch.  7 ;  Pue  v.  Dorsey,  1  Bland,  189,  note.— («)  1784,  ch.  S2.— (») 
1785,  ch.  80,  8.  2.— («)  1785,  ch.  80,  s.  7.— (y)  1785,  cb.  72,  e.  6 ;  1789,  ch.  4«; 
1704,  ch.  SO,  s.  2 ;  1790,  ch.  79, 8. 4 ;  BaltzeU  v.  Fobs,  I  H.  and  G.  506. 
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But,  although)  according  to  all  general  principles^  etery  part  of 
&e  real  estate  of  a  debtor  in  the  hands  of  his  heir  should  be  held 
applicable  to  the  payment  of  his  debts ;  yet  it  seems  to  have  been 
unsetded,  at  common  law,  how  far  estates  in  remainder  or  rever- 
aon  xrere  to  be  considered  as  assets  present  or  future.  And  for- 
merly here,  as  in  England,  a  notion  prevailed,  that  such  estates 
could  not  be  sold  in  the  first  instance,  (z)     But  in  equity  such 

(r)  Cbailes  v.  Andrews,  9  Mod.  161 ;  Bac.  Abr.  tit.  Heir  and  Ancestor,  I ;  Ram. 
oa  Anets,  1S2,  168. 

HfHDXAjr  V.  Clattov.— This  was  a  creditor's  bill,  filed  on  the  ISth  of  August, 
1792,  by  James  Hindman  and  others,  against  Richard  £.  Clayton  and  others,  alleg- 
in;  that  the  late  Solomon  Clayton  was  indebted  to  the  plaintifi ;  that  his  personal  es- 
tate wuinsnfficieit  to  pay  his  debts ;  and  that  his  real  estate  descended  to  his  chUdren 
andbein.   Whereupon  it  was  prayed  that  the  real  estate  be  sold,  &c. 
-    Tbe  u&nt  defendants,  answering  by  their  guardian  ad  Uiem^  admitted  the  insuf- 
fidenqr  of  the  personal  estate  of  their  late  father;  and  that  he  was  indebted  to  the 
two  plaintiffii,  as  they  charged  in  their  bill ;  (tbe  amount  claimed  by  one  of  them 
WIS,  howerer,  left  blank  in  the  bill  and  answer,)  that  their  fiither  did  not  die  seized 
of  the  sereral  tracts  of  land  in  the  biU  stated ;  but  only  of  a  fee  in  remainder,  ex- 
peetut  upon  an  estate  for  Ufe,  Sec. ;  that  their  grandmother  Hannah  Clayton  is  the 
teasnt  finr  life  in  the  aforesaid  lands,  and  is  willing  and  agreed  to  join  in  the  convey- 
ance of  the  aforesaid  part  of  a  tract  of  land,  called  Neglect,  for  the  benefit  and 
advantage  of  these  defendants ;  provided  the  creditors  of  their  father  Solomon  Clay- 
ton will  consent  to  wait  ibr  the  balance  of  their  claims  untU  it  can  be  raised  out  of 
the  profits  of  the  other  lands  above  mentioned,  which  expectant  estate  these  defen- 
dant faombly  apprehend  it  would  be  greatly  to  their  disadvantage  to  sell  during  the 
continuaoce  of  the  particular  estate. 

Slit  Jamary,  1794. — ^Hanson,  Chancellor, — ^This  case  standing  ready  for  decision^ 
aod  being  submitted  on  the  bill,  exhibits  and  answer,  and  the  same,  with  all  other 
proceedings,  being,  by  the  Chancellor,  read  and  considered,  and  it  appearing  to  him 
proper  to  exercise  the  discretion  vested  in  him  by  law,  in  refusing  the  reUef  prayed 
bf  tbe  bill,  snd  that  the  proposal  made  by  the  defendants  is  £ur  and  reasonable,  and 
file  Chancellor  being  satisfied  of  the  insufficiency  of  Uie  personal  estate  of  their 
deceased  fiither;  and  the  claim  of  James  Hindman,  one  of  the  complainants,  being 
established  to  bis  satisfaction. 

It  is  Decreed,  that  all  the  right,  tiUe  and  interest  which  hath  descended  from,  or 
been  devised  by,  the  said  Solomon  Clayton,  to  the  defendants  in  and  to  part  of  a 
tract  of  land  in  Queen  Ann*s  County,  called  Neglect,  be  sold  fi)r  the  payment  of  his 
just  debts;  provided  that  Hannah  Clayton,  wbo  appears,  from  the  answer  aforesaid, 
lo  be  tenant  for  Ufe  thereof,  shall  first  convey  to  the  trustee  hereafter  by  this  decree 
jqipQiBted,  and  his  heirs,  aU  her  right,  tiUe  and  interest  therein  and  thereto,  in  trust 
to  the  intent  that  be  shall  sell  the  same  agreeably  to  the  directions  hereof,  and  for  the 
pBipeses  herein  mentioned,  &c.  (Peter  Edmondson  appointed  trustee  to  make  the 
nle,  &c)  He  shall  then,  provided  the  said  Hannah  Clayton  shaU  make  the  said 
conveyance,  and  not  otherwise,  give  notice  by  advertisement,  inserted  at  least  three 
weeks  snccessively,  in  some  convenient  newspaper,  and  set  up  at  convenient  public 
places,  of  tbe  time,  place,  manner  and  terms  of  sale ;  and,  at  tiie  same  time,  and  in 
tbe  same  manner,  he  shall  give  notice  to  the  creditors  of  the  said  Solomon  Clayton, 
to  exhibit,  within  three  months  from  the  time  of  notice,  their  dainui,  and  all  the 
vmcbers  thereof,  to  the  Chancellor. 
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estales,  whether  dependent  on  a  tenn  for  years,  an  estate  for  fife, 
or  an  estate  tail,  are  deemed  to  be  of  some  value ;  and  therefioR, 


The  plaintiff  James  Hindman,  by  his  petition,  stated  that  Hannah  Clayton,  gnad- 
mother  of  the  defendant,  in  whom  was  an  estate  for  life  in  the  lands  whidi  had  ds- 
scended  from  the  said  Solomon  Clayton  to  the  defendants,  was  then  dead,  fcc. 

29^  Marehf  1794. — ^Hanson,  C^ncellor. — Ordered,  that  Peter  Edmondson,  lb 
trustee,  shall,  in  case  the  said  Hannah  Clayton  be  dead,  proceed  to  the  ezecaliofi  «f 
the  trust  reposed  in  him,  in  the  same  manner  as  if  the  said  Hannah  bad  made  b 
him  the  conveyance  in  the  said  decree  mentioned ;  and  shall,  in  all  respects, 
and  follow  the  directions  of  the  said  decree.  And  it  is  further  Ordered,  that,  in 
the  sale  of  the  tract  of  land  called  Neglect,  shall  not  produce  a  net  sum  snificisflt  to 
discharge  the  just  claims  exhibited,  or  to  be  exhibited  to  the  Chancellor,  Om  sad 
trustee  shall  proceed  to  make  sale  of  such  part  as  may  be  neceaaaiy  for  that  pvpoK 
of  the  residue  of  the  real  estate,  of  which  the  reversion  or  remainder  descanded  fioa 
or  hath  been  devised  by  the  said  Solomon  to  the  defendants,  or  any  of  them;  aid 
which,  by  the  death  of  the  said  Hannah,  the  right  of  possession  hath  devolved  m 
the  said  defendants,  or  any  of  them.  And  the  trustee,  in  making  such  second  ssh^ 
shall  proceed  in  the  manner  prescribed  for  the  tract  of  land  called  Neglect;  that  if 
to  say,  the  manner  and  terms  of  such  second  sale  shall  be  the  same  as  is  praecriM 
for  the  first  sale ;  and  the  trustee  shall  proceed  as  prescribed  in  the  said  decrsa  wil^ 
respect  to  the  notice,  return,  bringing  money  into  court,  and  conveyance  of  (be  pro- 
perty sold,  &c. 

After  which  it  was  sUtted,  that  the  death  of  Hannah  Clayton  had  taken  plaee  since 
the  date  of  this  order. 

lOlh  May,  1794.— Hanson,  ChanceUor, ^Ordered,  that  the  trustee  for  the  sale  of 
the  said  Solomou^s  real  estate  shall  proceed  in  the  same  manner  as  if  the  said  Hia- 
nah  had  died  before  the  date  of  the  said  order ;  provided  she  be  now  dead. 


The  trustee  made  and  reported  a  sale  in  the  usual  form,  which  sale  was  on  the 
10th  of  December,  1794,  absolutely  ratified.  And  Robert  Walters  having  filed  tks 
voucher  of  his  claim  No.  7,  he  thereupon  submitted  it  for  a  decision. 

12fik  December,  1794. — Hanson,  Chaneellcr, — Passed  on  a  supposition,  or  rather  t 
conclusion,  that  the  executor  and  Orphans  Court,  are  satisfied  of  the  fidmess  sal 
legality  of  the  clainl. 

The  vouchers  of  the  claims  of  sundry  creditors  who  had  come  in,  having  been  sob- 
mitted,  with  an  application  of  the  trustee  for  further  directions. 

Sth  Jamtary,  1796. — Hanson,  Chancellor, — Claims  against  the  estate  of  SoIobob 
Clayton,  deceased,  established  to  the  Chancellor's  satisfaction.    The  dates  added  to 
the  Dames,  are  the  dates  from  which  interest  is  to  be  calculated. 
Samuel  £aries'  representatives, .  .      £91  16s.  5\d.  May  1, 1791. 

James  Harris 9  15t.  Od.    Oct.  28, 1791 

John  Watson,     .  .  2    2t.  9d.    Nov.  5, 179IX. 

Robert  Walters,  as  he  has  received  £9  4(.  Od, 

which  is  the  interest  for  2  jrears  51  days,  that 

length  of  time  is  deducted  from  the  time  from 

which  interest  was  originally  chargeable,  viz. 

24tii  January,  1788,  71  15«.  t^  Maich  15, 1791 

£175    9t.  9d. 


\ 


r 
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>«Qgfat  to  be  sold  immediately  for  the  benefit  of  creditors,  ivitfaout 
waiting  for  the  particular  estate  to  £Edl  in ;  and  such  is  now  the 


ChinM  not  estehtiflhed ;  the  vouchen  which  the  parties  probably  are  poMessed  of 
not  being  produced. 

QeDeDt  Sewell,  (bond  copy,)    ....  X52    4#.    S|<{.  Aag.    1,  17d4. 

lancrikoff;             do.                 ...  62    2f.    4d.    Aag.    1,1799. 

Either  Hindman,  (suppoeed  bond,)    .       .       «  26  18f.    4d.    Sept.  16,  1789. 

Do.      do.        account,     ....  18    6f.  lid.    Aug.  18, 1792. 

£148  10s.  lOid. 

Total  oTdaims,  as  follows,         ....  £324    Ot.    61(2.  without  interest 


Jamei  Hindman,  as  administrator,  &c.  has  a  bond  for  £112  lit.  6kd,  endoned 
with  receipts  for  £2  17s.  dd.  and  £6  9s.  lO^d.;  and  also  by  amount  of  taxes,  the 
warn  not  mentioned.  So  that  the  amount  of  his  claim  cannot  be  precisely  ascertained, 
slthon^  his  claim  was  the  foundation  of  the  decree.  William  Hemsley,  one  of  the 
coapUnants,  says  in  the  bill,  that  the  deceased  was  indebted  to  him  by  bond,  Itc. 
letTiogUanlDfiMrthesnm.  The  answer  admits  this  blank  claim.  If  the  solicitor  has 
the  bond,  he  never  has  produced  it.  The  neglect  of  creditors  to  send  their  vouchen^ 
er  of  their  counsel  to  produce  them,  is  a  source  of  much  trouble  to  the  Chancellor, 
lo  the  present  case,  it  seems,  the  trustee  has  received  money,  and  the  Chancellor 
cannot  direct  the  appUcatlon,  unless  he  gives  a  preference  to  those  whose  claims  are 
Mceitained;  and  if  he  does  this,  it  is  more  than  probable,  that  clamours  wiU*  ensue. 
He  most,  however,  do  this,  unless  the  creditors  shall  think  proper  to  produce,  within 
aAoit  time,  the  proofs  by  which  their  claims  are  to  be  supported.  It  is  the  Chan- 
ceUor  only  who  is  to  decide ;  and,  therefore,  the  original  papers  are  to  be  lodged  in 
the  chaoceiy  office.  There  can,  indeed,  be  no  good  reason  wherefore  a  creditor, 
whoM  claim  is  aUowed,  and  is  to  be  satisfied,  should  retain  the  bond,  note,  or  other 
thing  (»  which  his  claim  is  founded. 

By  an  decrees  for  sale,  fcc.  the  money  arising  from  the  sale,  is  directed  to  be 
hoogbt  into  court  And  this  part  of  the  decree  is  not  only  conformable  to  the  pro- 
visions  of  the  law,  giving  the  Chancellor  jurisdiction,  but  is  meant  for  the  security 
of  those  interested  in  the  decree,  in  case  Uiey  cannot  settle  the  matter  without  bring- 
hig  the  money  into  court.  This,  however,  is  seldom  done ;  and  the  receipts  in 
writing,  of  the  parties  to  whom  the  money  is  to  be  paid,  when  brought  into  court, 
are  admitted  instead  of  money ;  that  is  to  say,  when  the  claims  are  passed  by  the 
Chancellor,  to  be  fully  paid,  or  a  dividend  is  struck  by  the  Chancellor,  the  trustee 
nay  pay  the  money  in  the  country,  take  receipts  and  lodge  them  in  chancery  instead 
ofao  much  money. 

In  answer  to  the  application  of  Mr.  Edmondson,  the  trustee,  this  day  received, 
the  Chancellor  can  only  say,  that  if  a  purchaser,  under  a  decree  of  this  court,  for  the 
lale  of  lands  on  credit,  for  the  payment  of  debts,  tenders  the  purchase  money  on  the 
^7  of  sale,  and  tenders  the  same  immediately  after  the  Chancellor's  ratification  of 
the  sale  be  ought  not  to  be  charged  with  interest  The  Chancellor  cannot,  with 
P^n^>  give  any  opinion  or  direction  on  any  ex  parte  statement,  relative  to  a  par- 
ticular case. 

For  the  reasons  already  stated,  the  Chancellor  cannot,  at  present,  ascertain  the 
*un  to  be  raised  by  a  further  sale  of  Solomon  Clayton's  estate.  He  will  proceed 
to  pass  an  order  on  the  2d  of  March  next,  for  the  application  of  the  money  received 
or  to  be  received,  on  the  sale  already  made ;  and  it  is  hoped,  that  before  that  day 
^  creditors  will  produce  their  proof. 
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practice  here  as  well  as  in  England ;  (a)  and  in  affirmance  of  such 
a  course  of  proceeding,  the  like  power  has  been  given  to  the  Couit 


After  which,  some  of  the  creditors  submitted  their  claims  upon  their  voucheis  §m 
acyudication  and  allowance. 

ISth  Jviy,  1795,— Hanson,  CftoneeUor.— Being  satisfied  of  the  justice  of  the  cbiai 
of  William  Hemsley  and  Peregrine  Tilghman,  against  the  deceased,  to  the  amouit 
of  £  1,061  15t.  9d.  including  interest  to  this  day,  after  deducting  the  pajraents;  it  ii 
Ordered,  that  there  be  paid  to  the  said  claimants,  out  of  the  money  arising  froa  tht 
sale  of  the  real  estate  of  the  said  deceased,  the  aforesaid  sum  of  money,  or  that  the 
said  sum,  or  a  part  thereof,  if  assigned,  be  deducted,  from  the  purchase  monej  dne 
on  the  said  sale,  or  credited  to  the  purchaser. 


After  which  the  trustee  stated,  that  it  was  highly  probable,  that  the  whole  estife 
would  be  insufficient  to  satisfy  the  creditors  of  the  deceased. 

Mif,  1795. — ^Hanson,  ChaneeOor, — ^The  order  of  the  18th  instant  was  paned, 
under  the  impression,  that  the  estate  of  Clayton  would  be  more  than  sufficient  to  dis- 
charge all  his  debts.  It  is  now  stated  by  the  trustee,  tliat  it  ia  uncertain,  wfaetfan 
or  not  the  part  remaining  to  be  sold  will  raise  money  enough  to  supply  thedefideKj 
of  the  first  sale.  The  Chancellor,  therefore,  does  not  conceive  it  safe  to  dischsiip 
the  whole  claim,  or  even  the  whole  of  the  net  product  of  the  first  sale,  the  gms 
amount  whereof  is  only  £7S0,  the  sum  of  £540. 

We  the  undersigned,  creditors  of  Solomon  Clayton,  deceased,  do  hereby  eooseot 
and  agree,  that  Peter  Edmondson,  trustee,  shall  convey,  in  fee  simple,  onto  Heori- 
etta  M.  Clayton,  widow  of  the  said  Solomon  Clayton,  the  home  plantation  on  which 
Mrs.  Hannah  Clayton  lately  dwelt,  upon  her,  the  said  Henrietta,  giving  boodwlth 
surety  to  the  said  Peter  Edmondson  to  pay  him,  to  the  use  of  the  creditors,  at  the 
rate  of  three  pounds  per  acre  for  the  said  plantation,  upon  the  same  terms  the  Bono- 
^bie  Chancellor  of  Maryland  decreed  the  land  of  the  said  Solomon  Clayton,  called 
Neglect,  to  be  sold.  James  Hindman,  William  Hemsley,  Peregrine  Tilghman,  M. 
Earle,  Cornelius  Sewell,  Esther  Hindman. 

IM  J^ugwt^  1795.— Hanson,  Ckanc$lhr,^Ordered,  That  Peter  Edmondson,  ton- 
tree  tor  the  sale  of  the  real  estate  of  Solomon  Clayton,  deceased,  be,  and  be  ii 
hereby,  authorized  to  dispose  of  the  home  plantotion  on  which  Mrs.  Hannah  Chytos 
lately  dwelt,  at  private  sale,  in  the  manner  and  upon  the  terms  mentioned  in  a  paper 
this  day  filed,  and  subscribed  by  sundiy  creditors  of  the  said  deceased ;  and  thattte 
said  trustee  having  so  made  sale,  report  the  same,  &c. 

The  trustee,  on  the  20th  of  February,  1796,  in  the  form  of  a  letter  addressed  t» 
the  Chancellor,  reported,  that  he  had  sold  the  hoqie  plantation  to  Henrietta  M.  Clay* 
ton  for  £8  per  acre;  that  he  had  had  the  tract  surveyed  and  found  it  to  contaia 
189i  acres,  and  amounted  to  £667  7s.  6(2. — which  sale  was  on  the  26th  of  April 
following,  ratified  and  confirmed;  after  which,  the  case  was  submitted  for  further 
directions. 

28^  Marcht  1796.— Hanson,  Chancellor, — Qrdered,  that  the  Chancellor,  on  the 
first  Tuesday  in  June,  will  proceed  to  decide  on  each  of  the  following  claims  against 
the  estate  of  the  said  Clayton,  viz :  the  claim  of  Cornelia  Sewell,  Esther  Hindmas, 
Henrietta  Bracco,  and  James  Earle ;  provided,  respectively,  that  a  copy  of  this  cider 
be  served  on  the  claimant  at  any  time  before  the  fifteenth  day  of  May  next 


(a)  Tyndale  v.  Wane,  4  CoimL  Cha.  Bep.  100. 
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of  Chancery  to  seU  such  estates  in  lemaind^  or  rertrsion  belong* 
ing  to  mmars  as  estates  in  possession,  (b) 

£dwaid  Harris,  and  Tboous  Ainy  and  wife»  by  their  pctitioo  filed  on  the  I6th  of 
December,  1796»  exhibited  a  daim  af^nst  Solomon  Clayton*  deceased,  m  having 
died,  leiied  of  land  which  had  descended,  or  been  devised  to  him  by  his  father,  Ed- 
waid  Chyton.    They  alleged,  that  the  said  Bdward  Clayton,  with  three  other  per- 
iSM,  became  security  in  a  bond  for  Elizabeth  Harris  and  Geoige  Garnet,  executon 
of  TkDons  Harris,  fiitfaer  of  the  said  Edward  Harris,  and  the  wife  of  the  said 
Tiwms  Aiiey ;  that  there  was  due  to  them,  from  the  said  executors,  a  large  sum 
ftr  flial  portions ;  that  the  executon  not  having  discharged  the  said  claim,  a  suit 
mi  ioititnted  against  the  said  Hannah  on  her  bond,  and  judgment  obtained  by  de- 
&ntt;  that  she  died,  having  fully  admimstsred,  8w.;  that  then  Michael  Earle  admin- 
istend  on  the  goods  not,  &c.  of  Edward  Clayton,  and  died,  having  fnlly  administer- 
ed; that  they  had  revived  the  judgment  against  him,  and  endeavoured  to  execute  a 
writ  of  inquiry ;  that  at  length  the  damages  were  ascertained  at  September  term, 
17M,tD  £1,084  and  costs;  that  as  there  is  no  personal  estate  of  Edward  Claytos, 
thehndi  in  the  hands  of  his  grandchildren,  which  have  come  to  them  from  him, 
axe  Mle;  that  Solomon,  thehr  fiither,  to  whom  the  said  lands  from  Ed¥rard  had  de- 
scended, had  no  personal  estate ;  that  they  are  entitled  to  be  preferred  to  the  proper 
creditors  of  the  said  Solomon ;  that  they  had  not  exhibited  their  dum  before  money 
iiad  been  paid  to  the  said  proper  creditors ;  but  as  there  is  a  balance  in  the  truftee'a 
hsnds  of  £682  8$.  Sd..  they  claim  it  in  virtue  of  that  title  to  preference. 

iOtk  Jforol,  1800.— Hamson,  OtoncsUor.— The  claims  of  these  petitionen,  whan 
their  petitkn  was  filed,  were  then  laid  before  the  Chancellor  who  found  their  proofc 
deftetive,  and  suggested  what  was  necessary  to  bring  the  merits  of  the  case  ftiriy 
beiore  him.  The  papers  have  since  been. laid  before  him  several  times,  but  he 
ahrayi  has  found  them  defective.  He  has  this  day  examined  every  paper  filed 
lehtive  to  the  claim,  and  it  appears  to  him  that  several  papers  which  had  bean  filed 
aie  low  wanted,  and  it  is  not  in  his  power  to  decide  according  to  its  merits.  Ha 
ngniM  the  great  delay  which  has  taken  place  in  this  cause*  From  the  inattention  of 
the  clatmants  against  Solomon  Clayton,  and  the  unwillingness  of  the  Chancellor  to 
1st  them  suffer  from  that  inattention,  or  ignorance,  it  had  happened  that  the  proceeds 
of  (he  sales  had  not  been  fully  applied  befi>re  the  said  Harris  and  Aiiey  eirhihitwd 
tteir  daim;  and  the  Chancellor  then  doubted  whether  or  not  they  were  not  too  iaii, 
agreat  part  of  the  said  proceeds  having  been  paid  away  to  only  a  part  of  the  daim- 
ants.   On  this  head  he  is  not  yet  satisfied. 

He  now  thinks  proper  to  make  a  list  of  the  papers  filed  in  support  of  the  claim. 
[Here  follows  a  description  of  the  papers.] 

It  does  not  appear,  from' the  proofs,  that  the  land  sold  to  Mrs.  Clayton  at  £8  per 
wre  e?er  belonged  to  Edward  Clayton.  If  it  did  not,  it  is  not  answerable  for 
Edwaid  Clayton's  debts,  and  neither  the  petitioner,  nor  Mr.  Hemsley,  have  a  r^;ht 
h>  be  paid  fiom  the  proceeds  of  the  sale  of  any  but  pert  of  NigUet,  which  is  ex- 
preatljr  devised  to  Solomon  by  Edward. 

There  b  no  proof  relative  to  the  circumstances  of  Cteorge  Gbmet,  or  the  two 
other  securities,  William  Clayton  and  Nathan  Wright.  When  claims  are  elxhiUted 
■Suost  an  inlant*s  estate;  and  it  appears  that  the  debt  was  due  from  the  deceased 
•ad  another,  or  others  jointly,  it  has  been  the  Chancellor's  uniform  practice  to  allow 
only  the  just  proportion  to  come  out  of  the  infant's  estate.  The  practice  is  founded 
•" •  ._■-■_-■-.     ■  — 

(i)  1790.  ch.  88. 
44  V.2 
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Hence  it  appears,  that  by  the  operation  of  these  last  mentioDed 
acts  of  assembly,  and  which,  it  is  clear,  from  a  consideratioii  of 

on  this  eoDsidention :  that  on  an  application  by  crediton  for  tha  tale  of  an  inftnh 
estate,  it  is  a  matter  of  sound  discretion,  whether  or  not  the  Chancellor  wiU  deem 
a  sale.  He  is  governed  by  circumstances.  In  ease  of  a  debt  due  fix^m  the  anccslor 
or  devisors  jointly  with  another  who  is  solvent,  the  Chancellor  might  say,  I  will  not 
decree  a  sale,  or  I  will  not  suffer  you  to  receive  your  debt  from  the  in&nt^  estale; 
because  jrou  have  it  in  your  power,  or  had  it  in  your' power,  since  the  aneeslor's  or 
devisor's  death,  to  recover  your  whcde  claim  from  the  other  debtor.  But  the  <^sa- 
cellor  conceived  that  to  avoid  circuity  of  action,  and  do  justice  to  all,  it  was  pnfNi 
to  charge  the  inlant  only  his  just  proportion,  or  to  admit  the  claim  against  the  cslile 
lor  only  a  just  proportion.  Were  Garnet,  William  Clayton,  and  Nathan  Wii^  il 
insolvent?  Was  one  of  them  solvent,  and  the  others  not?  Have  aqy  steps  bsoi 
taken  to  recover  from  them  ?  It  is  certain,  perhape,  that  they  are  now  protected  hj 
the  act  of  limitations ;  but  is  this  a  reason  wherefore  Edward  Clayton'a  estate  ii  to 
be  chaiged  with  the  whole  ?  ^ 

It  would  have  been  more  satisfiictoiy  to  the  Chancellor  to  have  had  the  daim  ex- 
hibited to  him  in  the  beginning,  instead  of  the  petitioners  proseciitittg  a  aut  at  law 
against  the  administntor  de  bonU  turn.  He  is  not  even  clearly  satbSed  how  the 
claim  has  been  ascertained  against  that  administrator. 

The  Chancellor  is  under  the  impression,  that  he  long  since  suggested  veihally  the 
points  in  this  case ;  and  the  prooft  which  were  necessary.  He  is  under  an  impias 
sioa,-  that  besides  other  papers,  which  are  now  missingr  was  the  argument  in  writiog 
of  counsel.  However,  he  has  now  fully  explained  hii  ideas,  and  snggestod  his 
doubts  and  wishes  to  have  all  the  proof  which  can  be  obtained,  to  hear  tbe  eoaasel, 
and  to  put  an  end  to  the  ease  as  speedily  as  possible.  He  has  not  yet  had  it  in  his 
power  to  decide  on  the  true  merits. 

It  is  now  proper  to  say  something  of  the  claim  of  William  Hemsiey  and  Peiegiue 
Tilghman.  Solomon  Clayton  having,  as  is  proved  to  the  Chancellorls  satisbdioB, 
passed  a  bond  to  &em,  in  consideratiott  of  a  debt  due  from  Edward  Clayton,  tbef 
did  not  thereby  loee  their  lien  on  Edward  dayton'Si  land,  but  gained  an  additioail 
security,  and  all  Solomon's  lands  are  liable.  As  to  the  land  coming  from  Edivaii 
Clayton,  they  aro  to  be  preferred  to  all  the  crediton,  except  the  present  petitieocA 
As  to  Solomon's  land,  if  any  thero  be,  which  did  not  come  from  Edward,  they  ssesa 
a  footing  with  other  creditors.  The  petitioners,  having  a  daim  against  £dwssd% 
estate  only,  can  have  no  title  to  be  paid  out  of  that  part  of  Solomon's  land,  ii 
there  be,  which  did  not  come  from  Edward. 


The  case  was  again  brought  befon  tbe  Chancellor  by  the  trustee  for  further  diiee- 
tions,  and  praying  that  his  trust  and  the  whole  proceedings  might  be  brought  tos 
close. 

9th  March,  1800.— Haksok,  Gftoncellor.— No  cause  has  ever  been  beibre  the  Cbsa- 
ceUor  in  which  he  has  had  so  much  trouble  in  examining  the  proceedings,  sad 
making  statements  and  orders,  and  instnictioos  in  writing,  in  order  that  the  mcriti 
of  the  several  claims  might  be  brought  frirly  before  him.  He  has  suffered  gicst 
uneaainess  on  account  of  that  delay  which  has  taken  place,  which  may  appear  to  be 
unaccountable,  but  which  has  been  owing  to  the  negligence,  inattention,  or  igno* 
lance,  or  all  combined  of  the  parties  themselves.  In  the  beginning  all  the  diiaii 
exhibited  wero  merdy  against  Solomon  Clayton,  as  if  the  debts  were  originally  doe 
fh>m  him.  Had  that  been  the  case  the  proceeds  of  the  sale  would  have  been  pio- 
periy  divided  amongst  the  claimants  in  due  proportioh,  and  a  considerable  part  sf 
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the  then  eidsting  law,  could  have  had,  and  were  always  under- 
stood to  have  had  no  other  object,  that  the  privUege  formerly 


eich  eliim  woald  have  been  discharged.  '  As  matters  then  stood,  the  ChanceUor 
diiectMi  Mrend  pajments  to  be  m^e  out  of  the  money  in  the  bands  of  the  trastee. 
Bat,  before  the  dividend  was  actually  struck,  a  claim  was  exhibited  on  the  part  of 
Dr.  Harris  and  Mrs.  Airey  ibr  money  due  from  the  estate  of  Edward,  the  father 
of  Solomon  Clayton,  from  whom  the  land  came  to  the  sud  Solomon.  Of  this  claim 
the  Chaocellor  had  never  been  apprised.  They  claimed  a  preference  to  the  proper 
cnditon  of  Solomon  Clajrton.  But,  inasmuch  as  money  had  been  paid  away,  beibre 
tfaey  eune  into  court,  they  professed  themselves,  by  counsel,  willing  to  take  only 
the  money  remaining  in  the  hands  of  the  trustee. 

After  t&is  BfeaetB.  Hespisley  and  Tilghman  required  also  a  preference*  on  account 
of  their  claim  having  been  founded  on  a  debt  originally  due  fit>ffl  Edward,  the  father. 
It  appeared  likewise,  that  the  debt  to  James  Anderson,  was  originally  due  from  the 
nid  Edwiud.  By  far  the  greater  part  of  the  delay  in  the  case  has  arisen  on  the  part 
of  Dr.  Harris,  whose  petition  was  not  accompanied  with  the  necessary  vouchMv  to 
estBlriiili  all  the  points,  on  which  his  claim  against  the  estate  and  the  title  to  pra« 
ference  veie  supposed  to  b^  founded.  In  the  course  of  several  years,  his  papers 
have  several  times  been  laid  before  the  Chancellor  and  as  often  found  defective  ; 
although  flie  Chancellor  had  stated  his  Ideas,  and  even  given  fhU  directions  in 
mrfliiig. 

The  Chancellor  must  here  refer  to  a  statement  and  remarks  made  in  writing  on 
flie  20th  day  of  March,  1800 ;  in  which  he  states  the  practice  and  principles  of  this 
court,  relative  to  joint  debts,  due  from  a  person  deceased,  whose  land,  in  the  hands 
of  iafkat  heirs  or  devisees,  is  sold  under  a  decree  of  this  court.  And  he  conceives, 
ttiat  agreeably  to  those  prinoiples.  Dr.  Harris  and  Mrs.  Airey  ought  not  to  be  al- 
lowed more  than  one-third  of  their  claim,  supposing  even  that  there  were  enough  to 
paj  all  the  creditors  of  Edward,  the  father  of  Solomon,  the  son. 

The  tniatee  now  comes,  and  applies  to  the  Chancellor,  anxious  to  dischaige  him- 
leif  of  the  money,  and  to  complete  his  trust ;  and  under  all  circumstances  the  Chancel-, 
krthinb  proper  to  have  the  business  closed  with  as  little  further  delay  as  consistently 
maybe. 

It  is  Ordand,  that  the  auditor  state  an  account  dividing  in.  due  proportion  to  the 
SDOvat  of  their  claims»  amongst  Edward  Harris  and  his  sister  Mary  Airey,  and 
Mc8afB.'Hema|ey  and  Tilghman  the  money  arising  from  the  sale,  after  deducting 
Am  costs  of  suit,  and  the  trustee's  eommisson  of  iS  112  10s.  in  which  is  included  near 
£10,  for  surveying,  advertising,  &c.  and  the  expense  of  several  necessaiy  journeys  or 
^v'fiSeo;  and  deducting  too  £45  paid  to  Ringgold  in  part  of  his  claim.  Dr.  Harris 
ud  sister  to  be  allowed  for  one-third  of  their  claim.  Hemsley  and  Tilghman,  ibr 
their  whole  claim.  Hindman  to  be  allowed  only  for  his  claim  as  representative  of 
^UBcsAodeison. 

^-  B.  Inasmuch  as  it  was  plainly  the  fault  of  the  said  claimants  in  not  shewing 
^M  title  to  preference,  that  £46,  which  was  less  than  one-half  of  his  claim,  was 
piid  Id  Ringgold,  the  Chancellor  conceives  it  just,  that  the  loss  of  (he  said  sum 
"tHiild  be  proportionably  borne  amongst  them.  Had  it  not  been  for  the  preferences, 
it  is  certain,  that  each  claimant  would  have  drawn  one-half  of  his  claim ;  and  as 
dirideDds  would  have  been  struck  before  the  payment  to  fiinggold,  had  not  vouchers 
beea  wanting  in  some  cases,  and  the  precise  amount  of  some  claims  uncertain. 
^  ChanceUor  thought  it  improper  to  let  the  money  lie  useless ;  as  would  have 
Wa  the  case,  if  the  claim  of  Harris  and  Airey  had  not  been  exhibited  soon  after 
^  preference  claimed.    It  was  indeed  fortunate  that  a  proportionable  smn  was  not 
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granted  to  infants,  of  allowing  the  parol  to  demur  until  tkjr 
attabed  their  full  age,  has  been  totally  abolished  as  regards  ciedi* 
tors*  suits  in  equity ;  (c)  since  the  Chancellor  has  been  therdij 
directed,  on  the  indebtedness  of  the  deceased  ancestor  or  devisor 
being  established,  and  the  insufficiency  of  bis  personalty  beiag 
made  to  appear,  to  cause  his  real  estate  to  be  sold  and  conreyed 
by  a  trustee  to  the  purchaser ;  {d)  notwithst;anding  the  minoiitjof 
tiie  heirs  or  devisees,  {e)  And  consequently,  the  pretext,  that  d 
allowing  the  parol  to  demur,  for  deprivijig  the  creditors  of  the 
rents  and  profits  of  their  deceased  debtor's  real  estate  in  favour  of 
his  infant  heirs  or  devisees,  having  been  thus  abrogated,  an  accomt 
of  such  rents  and  profits  may  now  be  called  for  from  the  tn/bU  as 
well  as  from  the  adtdt  heirs  and  devisees  of  a  deceased  debtor;  (/} 
upon  the  same  ground,  that  his  executor  or  administrator  laaj 
be  made  to  account  for  the  increase  and  profits  of  his  personal 
estate,  (g)  So  that  in  all  cases,  where  it  appears  that  the  realtj 
must  be  responsible,  a  receiver  may  be  put  upon  it,  where  neces- 
sary, for  the  purpose  of  taking  care  of  its  rents  and  profits  for  the 
benefit  of  the  creditors.  (A) 

To  enable  a  creditor  to  sue  on  behalf  of  himself  and  all  others 
who  stand  in  the  same  relation  with  him  to  the  subject  of  the  siut, 
it  must  appear,  that  the  relief  sought  by  him  is,  in  its  nature,  bene- 
ficial to  all  those  whom  he  undertakes  to  represent ;  (t)  and  that 
—  --'■ — ■ — ■ — 

paid  to  each  proper  creditor  of  Solomon  Clayton.  Whether  or  not,  the  nooey  caa 
be  recovered  from  Ringgold,  the  Chancellor  will  not  give  hia  opinion. 

In  obedience  to  thia  order,  the  auditor  made  and  reported  a  statement  (fiftribotiag 
the  proeeeda  accordingly ;  vpon  which  the  caae  waa  again  broaght  belbra  the  cmK. 

14111  Moroft,  1806.— HxNaoir,  CKonofiZor.— (>rd<r«d,  that-  the  money  ariaing  horn 
the  aale ;  great  part  whereof  hath  be^n  long  in  the  tniatee'a  hands  ready  to  be  paid, 
be,  and  it  is  hereby  directed  to  be  applied  according  to  the  above  statement ;  and  that 
the  receipts  in  writing  of  any  person  entitled  to  receive  the  said  money,  be 
here  in  the  place  of  so  mnoh  money ;  and  that,  under  tlie  clrcnmstances  of  Uie 
the  traatae  Peter  Edmonson,  be  not  answerable  ibr  any  interest  which  he  had  ast 
received  from  a  purchaser.  Provided  nevertheless,  that  he  without  reaaonabie  dikif 
either  depoaite  the  aaid  principal  money  in  court,  or  receipta  in  writing  as  nknmA 
ftr  money  already  paid,  or  to  be  paid  agreeably  to  the  foregoing  statement 

•  (e)  Boucher  v.  Bradford,  ante  222.— (<f)  17S5,  ch.  72,  s.  7.— («)  P6wya  s.  Mi»- 
fileld,  a  Cond.  Cha.  Rep.  446.— </)  Co.  Litt.  118,  a.  286,  a;  Lancaater  v.  Thorn- 
ton,  2  Burr,  1081;  Yates  v.  Compton,  2  P.  Will.  811 ;  Bedfoid  tr.  Leigh.  2  Dick. 
709;  Silk  v.  Prime,  1  Bto.  C.  C.  140,  note;  Curtis  v.  Cnrtv,  2  Bn.  C.  C.  SB; 
1798,  ch.  101,  sub.  ch.  12,  s.  9.— (g)  WiU.  £zrs.  1012.— (A)  Sweet  v.  Partridge, 
2  Dick.  696;  Jonea  v.  Pugh,  S  Yea.  71.— (t)  Good  v.  Blewitt,  18  Yes.  897;  8.C. 
19  Yes.  886;  Bumey  v.  Morgan,  1  Cond.  Ch.  Rep.  1S6;  Gray  v.  Chaplin,  1  Cond. 
Cha.  Rep.  451 ;  Spiital  v.  Siath,  5  Cond.  Cha.  Rep.  275. 
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the  object  of  the  bill  k  not  merely  to  establish  any  existing  priori- 
ties among  them  as  creditors.  (J)  A  mortgagee  or  a  vendor  hold- 
ing an  equitable  liesi,  claimbg  merely  as  such)  has  no  common 
interest  with  the  creditors  at  large;  and  therefore^  cannot  be 
altowed  to  represent  them  by  suing  on  their  behalf,  and  haying 
&em  csBed  in  to  participate  in  a  suit,  the  sole  object  of  which  is 
to  obiaia  the  benefit  of  such  a  lien,  by  which  the  whole  subject  in 
controyersy  is  claimed,  and  may  be  entirely  borne  away,  {k)  As 
where  the  plaintiff  alleged,  that  he  was  the  vendor  of  a  tract  of 
land,  for  which  a  part  of  the  purchase  money  was  still  due,  which 
land  had  descended  to  the  defendants  as  heirs  of  the  vendee ;  and 
that  the  personal  estate  of  the  deceased  purchaser  was  insufficient 
to  pay  his  debts.  The  truth  of  all  which  was  admitted ;  and  the 
administrator  by  his  answer  prayed,  that  the  balance  of  the  pro- 
ceeds of  sale,  after  paying  the  plaintiffs,  mig^t  be  put  into  his 
handa  to  be  applied  to  the  payment  of  the  debts  of  the  deceased. 
But  this  prayer  of  the  administrator  was  rejected;  upon  the 
ground,  that  no  sufficient  foundation  had  been  laid  to  authorize 
&e  coort  to  treat  the  case  as  a  creditor's  suit,  and  to  assume  the 
administration  of  the  assets  of  the  deceased  for  the  general  benefit 
of  his  creditors.  (/) 

Bat,  in  so  <  far  as  a  mortgagee  or  the  holder  of  a  vendor's  lien 
has  a  daim  beyond  the  extent  of  such  lien ;  because  of  the  defi- 
ciency of  the  premises  to  pay  the  debt ;  or  because  of  some  other 
dm,  in  addition  to  such  debt,  which  there  is  not  a  sufficiency  of 
personal  estate  to  satisfy,  he  may,  in  respect  of  such  claim,  sus- 
tain a  creditor's  suit  by  thus  blending  two  distinct  causes  of  suit, 
ii  only  one  of  which  the  other  creditore  have  a  common  interest. 
As  where  a  vendor,  in  addition  to  a  balance  of  the  purchase 
money,  set  forth  a  large  claim  as  due  to  him  on  another  account, 
to  pay  which  he  alleged,  that  the  personal  estate  of  the  deceased 
^vas  insufficient ;  the  case  was  treated  as  a  creditor's  suit ;  because, 
as  regarded  such  additional  claim  the  plaintiff  had  an  interest  in 
common  with  the  other  creditors  who  he  undertook  to  represent ; 
ukI  for  whose  general  benefit  it  was  necessary  that  the  court 

U)  Newton  v.  Egmont,  6  Cond.  Cba.  Rep.  265 ;  Calvert  on  Parties,  220.— (/c) 
Bom&er  o.  Kelly,  2  Scbo.  and  Lefr.  898  j  Barney  o.  Moigan,  1  Cond.  Cba.  Rep. 
185;  Gray  p.  Cbaplio,  1  Cond.  Cha.  Rep.  4M;  David  v.  Grahame,  2  H.  &  G.  94.— 
(i)  EUicott  V.  Weleb,  ante  242. 
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should  assume  the  administration  of  all  the  assets  of  the  deceased 
debtor,  (m) 

And  there  are  likewise  instances  in  which  a  creditor's  suit  may 
be  engrafted  upon  another  suit ;  which,  in  its  origin  and  oliject, 
had  no  relation  whatever  to  a  case  of  debtor  and  creditor ;  or  in 
;which  the  only  object  was  to  enforce  a  lieui  such  as  a  mortgage 
or  vendor's  lien,  for  the  payment  of  a  single  debt.  As  where  t 
mortgagee  had  filed  a  bill  against  the  heirs  of  a  mortgagor  to  obtabi 
a  sale  of  the  mortgaged  realty  for  the  payment  of  his  debt ;  or 
where  a  bill  had  been  filed  to  obtain  a  partition  of  an  intestate 
debtor's  real  estate ;  or  where  the  real  estate  of  a  deceased  debtor 
had  been,  or  was  about  to  be  sold  under  the  special  provisions  of 
an  act  of  assembly ;  {n)  or  where  in  any  such  case,  a  share  of  the 
proceeds  of  sale  was  about  to  be  awarded  and  paid  to  parties  as 
heirs  or  devisees  of  a  deceased  debtor,  (o)  any  creditor  of  the 
deceased  may  come  in,  by  petition,  for  himself  and  on  behalf  of 
&e  other  creditors,  withput  calling  in  his  executor  or  administrator 
as  an  additional  party  to  such  pending  suit,  and  have  the  smplns, 
or  the  whole  proceeds  of  sale ;  or  the  share  to  which  the  deceased 
debtor  may  be  entitled ;  and  which  then  remains  subject  to  the 
control  of  the  court,  applied  in  satisfaction  of  his  debts;  upon 
which  all  the  proceedings  are  taken  together  as  forming  one  credi- 
tor'»  suit,  as  to  the  whole,  or  the  particular  share,  and  are  so 
treated  accordingly  through  all  its  subsequent  stages,  (p)  The 
object  of  the  secondary  proceeding,  in  such  instances,  being  to 
intercept  the  assets,  and  prevent  their  misapplication  is,  in  effect, 
a  prayer  for  relief  against  the  proceedings  in  the  original  suit ;  and 
is  a  kind  of  engraftment  of  a  scion  of  a  different  species  upon  a 
then  growing  stock.  (5) 

(m)  Bedford  v.  Leigh,  2  Dick.  707 ;  Charles  0.  Andrews,  9  Mod.  16S ;  Shephnd 
V.  Lutwidge,  8  Ves.  29,  note ;  Jarrett  v.  Rider,  9Ui  July,  1S29. 

Washhvgton  College  v.  Graves. — ^It  was  alleged,  that  the  mortgaged  reel 
estate  was  insufficient  to  pay  the.  mortgage  debt ;  and  that  the  whole  estate,  real 
and  persona],  of  the  deceased  mortgagor,  was  insufficient  to  pay  his  debts.  Whete- 
upon  it  was  prayed,  that  the  whole,  including  his  unincumbered  real  estate,  misht 
be  sold  to  satisfy  the  mortgage  and  other  creditors.  The  &cts  being  admitted,  the 
case  was  considered  and  treated  as  a  creditor's  suit ;  and  on  the  26th  <^  June,  1830, 
Decreed  accordingly,  that  the  real  estate  in  the  proceedings  mentioned  be  sold,  8w. ; 
and  that  notice  be  given  to  the  creditors  of  the  deceased  to  file  the  vouchers  of  tbesr 
claims,  &c.  M.  S. 

(n)  1785,  ch.  72,  s.  12;  1816,  cb.  154;  1818,  ch.  188;  1881,  ch.  811.— (e) 
Lewis  V,  Lewis,  27th  April,  1829,  M.  S.^(p)  Fenwick  9.  Laugfalin,  1  Bland,  474; 
Gaither  v.  Welch,  8  6.  &  J.  264.— (9)  Park.  His.  Co.  Cha.  506. 
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As  to  wlio  may  or  must  be  made  parties  to  a  creditor's  suit,  the 
general  role  is,  that  all  persons  having  an  interest  in  the  object 
of  the  suit,  ought  to  be  made  parties.  But  as  this  rule  results 
from  a  consideration  of  the  advantage  which  all  persons  must  have 
IB  the  entire  settlement  of  the  matter  in  litigation,  it  is  founded  on 
coQTenieDce ;  and  is  therefore  made  to  yield  in  cases  of  necessity, 
or  where  it  would  be  attended  with  any  inconvenience  which  may 
be  safely  avoided ;  upon  thie  ground  of  their  being  a  common  interest 
among  creditors,  which  any  one  of  them  may  sufficiently  represent ; 
and  to  avoid  the  great  inconrenience  of  making  all  ot  them  parties, 
ifiy  one  has  been  allowed  to  file  a  bill  for  himself,  and  in  behalf  of 
all  others  of  his  co-creditors.  But,  as  regards  the  defendants  to  a 
creditor's  suit,  the  general  rule  would  lead,  in  administering  the 
assets  of  a  deceased  person,  to  taking  notice  of  his  credits,  and 
foflowing  his  estate  beyond  his  personal  representatives ;  and,  con- 
sequenily,  to  the  bringing,  forward  of  his  debtors ;  yet  the  practice 
of  the  court  has  prescribed  bounds  to  the  inquiry ;  and  accordingly 
the  rule  is  to  stop  short  at  the  personal  representatives  of  the  de- 
ceased, unless  the  justice  due  to  the  plaintiffi,  or  the, peculiar 
cncomstaaces  of  the  case,  should  require  others  to  be  called  in.  (r) 

The  personal  estate  being  the  primary  and  natural  fund  for  the 
payment  of  debts,  must  be  first  resorted  to,  even,  for  the  satisfeic- 
tion  of  ddyts  due  to  the  state,  as  well  as  to  individuals,  so  far  as  it 
ranains  and  can  be  found.  («)  And  if  that  estate  be  insufficient, 
there  can,  with  propriety,  be  no  other  person  than  the  executor  or 
sdministrator  of  the  deceased,  made  defendant  to  a  creditor's  suit. 
But  if  the  bill  aUeges,  or  it  can  be  shewn,  that  the  deceased  debtor 
left  no  personal  estate,  or  that  it  had  been  exhausted  or  wasted,  or 
bj  any  means  become  insufficient  for  the  payment  of  the  debts  of 
the  deceased ;  and  that  he  left  real  estate,  then  all  the  heirs  and 

(r)  HflUand  v.  Prior.  7  Good.  Cha.  fiep.  22.— <«)  Magna  Cbarta,  c.  18 ;  Kflty's 
^  106*,  a  Iiwt.  IS  and  S2;  Evdyn  v.  Evdyn,  2  P.  Wfll.  864,  note;  Hogg  v. 
Ho^gM,  2  Ves.  62 ;  Bootie  v.  BlundeU,  19  Yes.  818 ;  S.  C.  1  Meriv.  220 ;  The  King 
V.  Hopper,  1  £xehe.  Rep.  280;  Brogden  v.  Walker,  2  H.  &  J.  294.  Although  by 
^  liw  of  flome  other  countries,  the  lands  as  well  as  eveiy  other  kind  of  property  of 
^  debtor  are,  as  at  this  time  in  Maryland,  alike  liable  for  the  payment  of  his  debts, 
^Itstber  doe  hy  simple  contract  or  otherwise ;  yet  every  where  the  personal  or 
Boveable  estate  of  the  debtor  seems  to  have  been  considered  as  the  primary  fund, 
^h  was  to  be  first  applied  in  payment  of  debts,  so  far  as  it  would  go,  in  aid  of 
file  laod  or  real  estate  of  the  debtor ;  Bowaman  v.  Reeve,  Prec.  Cha.  fyfi ;  Anony- 
naii,9Mod.66;  VatUl,  b.  1,  e. 7 ;  Code  Napol.  by  Bairet. Introd. 828 ;  7 Peten- 
M,  Afar.  627,  note. 
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devisees  must  be  made  parties  to  enable  the  creditors  to  oUiin 
satisfaction  ottt  of  such  real  assets,  {t)  Owing,  koweTer,  to  our 
law  of  partible  inheritances)  much  inconyenience  arises,  in  worn 
cases,  from  the  rale,  that  all  the  heirs  and  deTisees  must  be  made 
parties;  which  the  legislature  has  endeavoured  to  remove,  bjf 
Inquiring  the  heir,  at  common  law  only,  to  be  summoned;  aad 
allowing  an  order  of  publication  against  tile  rest,  (u)  But  aldioogk 
it  is,  in  general,  necessaiy  to  have  the  executor  or  administiakir 
before  the  court,;  either  as  a  plaintiff,  asking  direction  and  jmimr 
nity,  or  as  a  suing  creditor ;  (w)  or  as  a  defendant,  to  have  an  ac- 
count of  the  personal  estate,  tiiat  it  may  be  first  applied  as  fiu  ai  it 
will  go ;  yet  if  the  debtor  left  no  personal  estate  whatever,  and  tbt 
ftct  ^ainly  appears  in  the  case ;  or  the'  personal  estate  left  by  bim, 
was  of  so  litde  value,  that  no  one  had  taken  out  letters  of  adnuDii- 
tration ;  (:r)  which  fiaMst  of  there  having  been  no  letters  of  adnimB- 
tration  may  be  sufficientiy  shewn  by  a  certificate  of  the  register  of 
wills  of  the  county  in  which  the  dd>tor  died ;  (y)  or  if  the  ezecoior 
of  the  deceased  debtor  be  dead  and  insolvent,  a  creditors  suit  may 
be  sustained  against  the  heirs  and  devisees  of  the  deceased  debtor 
alone,  without  making  his  personal  repres^itatives  defeadaate.  (z) 
If  the  deceased  debtor  at  the  time  of  his  death,  was  a  partner 
with  others,  then,  upon  the  allegation  of  that  fact ;  and  becafoae  of 
his  assets  having  been  so,  during  his  life-time,  mixed  up  with  the 
property  of  others,  his  surviving  partners,  upon  whom  the  irUe 
had  devolved,  must  be  also  made  parties,  in  order,  that  the  pbis- 
tiffs  may  have  an  account  of  the  personal  estate  entire ;  and  so  ob- 
tain, from  the  surviving  partners,  that  which  prop«*Iy  forms  a  put 
of  the,  assets  of  the  deceased,  (a)  Where  the  bill  charges,  that  by 
collusion  between  the  executor  or  administrator  of  the  deoeasfd, 
and  some  third  person  the  assets  have  been  misapplied  or  wasted, 
such  third  person  will  be  held  liable ;  and,  therefore,  should  be 

(Q  Knight  v.  Knight,  S  P.  WiU.  SSl ;  Kenyon  v.  WorthingtDn,  2  Dick.  SIS;  Gri- 
top  V.  Hancock,  S  Atk.  48S;  Ashaiist  v.  Eyre,  S  Atk.  841;  Madoz  «.  JackR»,t 
Atk.  406 ;  Fordham  v.  Rolfe,  6  Cond.  Cha.  Rep.  257 ;  Tyler  v.  B<mie,  4  S.  &  '• 
SSS;  David  v.  Grahame,  2  H.  &  O.  97.— (ti)  1797,  ch.  114;  1681,  ch.  811,  s.  19mi 
11 ;  Kilty  «.  Brown,  ante  222.~(to)  Wankfoid  v,  Wankford,  1  Salk.  804.— (x)  Ifd- 
ley  V.  Walley,  1  Vem.  487;  Cowshd  v.  Cely,  Prec.  Cha.  S8;  D,  Aranda  ».  WhS- 
tingham  Mosely,  85 ;  Heath  v.  Percival,  1  P.  Will.  884 ;  Ashunt  v.  Eyre,  2  A&  R; 
Madox  V.  Jackson,  8  Atk.  406 ;  Will.  Ezra.  227.— (y)  Deahon  «.  Buchanan,  1 1^ 
mary,  1819.— (sr)  Gregory  v.  Forreater,  1  McOord.  826;  Riddle  v.  MaBdeTiEi.S 
Gnn.  880.— <a)  Bowaher  o.  Watkina,  4  Oond.  Cha.  Rep.  484 ;  Holland  v.  Mti^ 
Cond.  Cha.  Rep.  22. 
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made  a  partj>  in  order  to  obtain  a  decree  againat  him ;  (i)  so  too, 
where  the  executor  is  insolvent  and  has  not  the  means  to  sue,  or 
irill  not  act,  a  creditor's  suit  may  be  brought  against  him  and 
other  persons  accountable  to  the  .estate,  (c)  And  where,  after  the 
death  of  a  debtor,  his  personal  estate  h^d  passed  into  the  hands  of 
Us  eiecutor  or  administrator,  who  died  without  accounting  for 
sod)  assets,  the  executor  or  administrator  of  the  deceased  execu* 
tor  or  administrator  becoming  thereby,  as  it  were,  a  representative 
of  the  first  deceased  debtor,  in  respect  of  the  assets  which  had  thus 
come  to  the  hands  of  his  testator  or  intestate;  and  being  so  liable  to 
that  extent,  should  be  charged  aifd  made  a*  party  accordingly,  to* 
getber  with  the  surviving  executor,  ^or  the  administrator  de  bonis 
am  of  the  first  decease4 ;  oot,  however,  upon  the  ground,  that  an 
executor  of  an  executor,  is  entitled,  hfere  as  in  England,  to  admi- 
nistration de  bonis  Tum  of  the  first  deceased ;  (d),  but  because  of 
there  being,  in  respect  of  such  assets,  a  privity  and  a  mediate 
representation  of ,  and  indebtedness  to  the  first  deceased,  (e) 

In  a  creditoi^s  bill  against  the  r^resentatives  of  a  deceased 
debtor,  it  was  formerly  not  unusual  to  describe  particularly  the  real 
estate  of  which  the  deceased  debtor  died  seized ;  but  as  it  may,  in 
most  cases,  be  impracticable  for  a  creditor  to  do  so,. it  has  been 
hdd  to  be  unnecessary  to  set  forth  any  description  of  the  deceased's 
real  estate.  {/)  But  it  is  usual^  and  in  most  cases  necessary,  is 
such  bills,  to  set  out  with  a  qui  tarn  allegation,  that  .<'  your  orator, 

A*  Bi,  of county,  as  well  on  behalf  of  himkself,  as  of.  other 

the  creditors  of  C.  D.^  late  of county,  deceased,  who  shall 

oame  in  and  contribute  to  the  expense  of  this  suit,  that  the  said 
C.  Dj  being,  in  his  life,  and  at  the  time  of  his  deat^,  seized  in  fee 
simple  of  a  considerable  real  estate,"  &c.  {g)  Whence  it  would 
ieem,  that  the  othtf  creditors  should  always  be  called  in  to  partici- 
pate as  ohflaintiffs;  but  when  they  do  come  in,  they  are  thence- 
forward eonsidei^ed  as  parties  to  the  suit ;  (A)  and  may  be  regarded 
as  taldiig  the  position  of  either  plaintiffs  or  defendants  as  their  in- 


(6)  ElmsUe  v.  M'Auley,  3  Bro.  C.  C.  624 ;  Doran  v.  Simpson,  4  Ves.  601 ;  Aba- 
ger  V.  Rowley,  6  Te«.  748 ;  Benfield  t,  Solomons,  9  Yes.  86.— (c)  Burroog^v.  El- 
ton, 11  Ves.  29.— (rf)  1798,  ch.  101,  sub  ch.  5,  s.  6.— (e)  1816,  ch.  SOS,  s.  8 ;  Wil- 
lisms  V,  WiDiams,  9  Mod.  299 ;  Holland  v.  Prior,  7  Cond.  Cha.  Rep.  2i8.— (/)  Mc- 
Mechen  o.  Cbase,  19th  Jaly,  1815,  per  Kilty,  Chancellor,  on  demurrer' for  that  eaute. 
H^)  2  Harr.  Pra.  Cha.  822;  WiUis,  Plea.  Eq.  220.— (A)  Neve  v.  Weston,  Z  Atk- 
«7;  Hardeastle  v.  ChetUe,  4  Bio.  168 ;  Good  v.  Blewitt,  19  Yes.  888, 
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terests  or  the  nature  of  the  case  may  require,  (i)  And  as  it  mast 
appear,  in  all  cases,  where  a  creditor  undertakes,  by  a  crecfitoi's 
suit,  to  represent  the  interests  of  others,  that  the  relief  sought  is, 
in  its  nature^  beneficial  to  those  others^  it  follows,  that  where  i 
creditor  may  sue  either  for  his  own  claim  alone,  or  as  well  in  behalf 
of  others  as  of  himself,  that  he  should,  by  an  express  averment  ib 
his  bill,  make  his  election  to  sue  in  the  one  way  or  the'  other;  (j) 
and  where  he  has  sued  merely  in  his  own  name,  but  can  only 
obtain  the  relief  h^  seeks  by  suing  as  well*  in  behalf  of  the  other 
creditors  as  himself,  his  bill  must  be  amended  to  that  efiect  before 
or  at  the  hearing,  {k}  But,  in  general,  it  is  the  nature  of  the  case 
which  gives  to  it  the  character  of  a  creditor's  suit ;  for  an  aUaga- 
tion  in  the  bill,  that  the  plaintiff  sues  as  well  for  himself  as  otiier 
creditors,  will  not  alone  justify  its  being  treated  as  a  creditor's  aoit 
where  the  case  does  not  warrant  it ;  nor  will  the  omission  of  suck 
an  allegation  prevent  its  being  so  considered,  where  the  nature  of 
the  case  is  such  as  to  require  the  creditors,  to  be  called  in.  (/) 

,  The  establishment  of  the  whole,  or  a  part,  of  the  claims  of  idl, 
or  of  some  one  or  more  of  the  originally  suing  creditors,  is  the  fint 
point  to  be  determined.  In  all  cases,  it  is  indispensably  nejcesaaiy 
that  the  plaintiff  should  sustain  the  facts  of  his  case,  either  by 
proof,  or  by  the  admission  of  his  opponents ;  for,  otherwise  he  can 
have  no  standing  in  court,  nor  any  right  to  sue,  whatever  may  be 
&e  law  arising  out  of  such  facts.  If,  therefore,  the  claim  of  the 
plaintiff  be  denied  by  all,  or  any  one  of  the  defendants^  it  must  be 
proved,  (m) 

A  guardian  dd  liUm  of  an  infant  defendant,  being  appointed  by 
the  court  for  the  purpose  of  having  the  proceedings  substantiated 
against  him,  so  that  justice  may  be  done  to  the  plaintiff,  (n)  like  a 
solicitor,  becomes  thereby  so  far  one  of  the  guardians  of  the  its, 
that  he  is  bound  to  have  it  conducted  with  as  much  fairness  and 
benefit  to  the  infant  as  the  nature  of  things  will  pennit*  (o)    It  is 


(t)  FiDch  V.  Winchebea,  1  P.  Will.  281 ;  Leigh  v,  Tbomai,  2  Yes.  BIZ ;  Mc- 
Mechen  v.  Chase,  I  Bland,  S6,  note ;  WlUiamson  «.  Wilson,  1  Bland,  4$8.^(/)  Bald- 
win V.  Lawrence,  1  Cond.  Pha^Rep.  881.— (Jk)  Good  «.  Blewitt,  13  Yes.  397;  John- 
son V.  (Ampton,  6-  Cond.  Cha.  Rep.  20.— (Q  Shephe^  v,  Kent,  Prec.  Cba.  190^  S. 
C.  2  Y^.  480 ;  Martin  v.  Martin,  I  Yes.  214;  Anonymous,  3  Atk.  672 ;  Stiike'k 
case,  1  Bland,  84 ;  Williamson  v.  Wilson,  I  Bland,  430. — (m)  Lingan  o.  Hendeiaoo, 
1  Bland,  286 ;  Tyson  o.  HoIUngsworth,  ante  327,  note ;  Hindman  v.  Clayton,  ante  337, 
note — (n)  BeauraiDe  v.  Boauraine,  4  Ecde.  Rep.  466 ;  Boraine's  case,  16  Yes. 
346.— (0)  Co.  Litt  88,  note  70,  and  136 ;  Taylor  v.  Atwood,  2  P.  WiU.  643,  note  1 ; 
Snowden  v.  Snowden,  I  Bland,  662, 
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his  dnty  to  use  all  proper  diligence  in  answering  for  the  Jn£uit ;  {p) 
afid  in  seeing  that  the  proofis  are  correctly  taken  and  brought  in ; 
{q)  and  he  will  be  held  Kable  if  guilty  of  any  fraud,  misconduct,  or 
oe^igence;  (r)  generally  speaking,  the. infant  will  be  bound  by 
the  consent  of  such  a  guardian,  as  well  as  by  that  of  his  solicitor 
in  rdation  to  the  regular  conduct  of  the  suit,  (s)    But  where,  after 
evidence  had  been  taken  undet  an  original  bill,  an  amended  bill 
was  filed,  making  infiints  parties,  their  guardian  ad  litem  was  not 
allowed  to  consent  to  the  reading  of  such  evidence  against  them ; 
(/)nor  has  such  a  guardian  any  power  to  execute  a  release  for  the 
parpose  of  giving  competency  to  a  witness ;  (u)  nor  is  he  allowed, 
merely  as  such,  to  receive,  any  money  which,  in  that  suit,  may 
be  awarded  to  the  infant;  (lo)  or,  in  any  way  to  bind  the  interests 
of  the  infimt  by  a  consent,  operating  as  a  contract,  in  relation  to 
BiatteTS  intended  to  sustain  the  claim  of  the  plaintiff;  or  to  supply  a 
defect  in  the  merits  of  the  plaintiff's  case,  which  do  not  constitute  a 
part  of  the  regular  proceedings  in  the  suit.    Yet,  if  there  be  no  ap« 
parent  and  just  ground  of  defence,  such  a  guardian  may  consent  to 
a  decree  againt  the  infant,  (x)    An  in&nt  defendant,  however,  who 
always  answers  by  his  guardian  ad  liiem^  who  alone  swears  to  the 
answer, cannot  be  bound  by  any  admission  in  his  answer  so  made ; 
it  amounts  to  nothing;  it  cannot  be  read  against  him;  and  for 
tiiat  reason,  where  he  admitted  the  claim  by  8.uch  an  answer,  it 
was,  oeveitheless,  deemed  necessary  to  read  the  prpo&  to  see  that 
the  plaintiff  had  made  out  his  case;  and  even  where  such  proof 
migfat  readily  be  produced,  the  parol  was  allowed  to  demur  until 
the  infant  attained  his  full  age.  (y) 


ip)  Soowiieii  V.  Snowden,  1  Bland,  66S^^{q)  Quantock  v.  BuUen,  5  Mad.  81.— 
(r)  BiehmoDd  v.  Taylour»  1  Dick.  88 ;  Pearce  o.  Pearce»  9  Yes.  848 ;  Waid  v. 
Waid,  S  MerxT.  706;  Ruisell  v.  Skarpe,  1  Jac.  and  Wal.  462;  Gilb.  His.  Com. 
Pleas,  64.~^f )  TiUotson  v.  Hargrave,  8  Mad.  494 ;  Scarth  v.  Cotton,  Ca.  Tejn.  Tal. 
m^(f)  <^antock  «.  Bnllen,  6  Mad.  81.— («)  Jamea  ».  Hatfield,  1  Stnu  64^ ;  Fn- 
•ar  9.  Marah,  8  Com.  Law  Rep.  288.— (w)  Come  v.  Clarke,  1  Bland,  86,  note«— 
(x)  Richmond  9.  Tayloar,  1  Dick.  88 ;  Wall  v.  Bashby,  1  Bio.  C.  C.  488.— (y) 
I«eTiiig  9.  Clarerly,  Prec.  Cha.  229 ;  Guernsey  v.  Rodbridges,  Gilb.  Rep.  4;  Foun- 
taine  a.  Caine,  1  P.^ill.  604 ;  Wrottesley  0.  Bendish,  8  P.  Will.  286 ;  Cbaplin  v, 
Chiplia,  s  P.  Will.  867 ;  E^sgleaton  9.  SpeKe,  8  Mod.  269 ;  8.  C.  Cartb.  79 ;  Legaid 
«.  Sheffield,  2  Atk.  877 ;  8tnidwiek  9.  Parjpter,  Bunb.  888 ;  Lucas  0.  Lucas,  18 
Ves.  274;  Lechmere  v,  Brasier,  2  Jac.  and  Wal.  290;  Lock  v.  Foote,  6  Cond.  Cha. 
Bep.e7;  KelsaU  9.  Kelsall,  8  Cond.  Cha.  Rep.  68;  Beasley  9.  Magratb,  2  Scbo. 
aad  Lefr.  84;  Savage  e.  Carroll,  1  Bal.  and  Bea.  668 ;  1  Fowl.  Ezch.  Pra.  416; 
Bic.  Abr.  tit.  loiancy  and  Age,  L-  !• 
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These  prineiples  of  law  and  equity  o{>eiiited  veiy  prejudidtljr 
against  creditors  who  had  no  other  means  pf  obtaining  satiafectioa 
of  their  claim  than  from  the  real  estate  of  their  deceased  debtor  in 
the  Iptands  of  his  infant  heir  ordevisee ;  and  therefore,'it  was,  bf 
an  act  0/  assembly,  declared,  that  a  decide  for  a  sale  of  the  red 
estate  for  the  satisfaction  of  any  claim  against  it  might  be  obtained 
by  the  consent  of  the  guardian  of  the  infant  heir  or  densee.  (r) 
Thus,  in  effect,  giving  to  the  answer  of  an  infant,  by  his  guardiaB, 
in  all  creditors^  suits,  and  suits, by  mortjgagees,  the  force  and  open- 
tion  of  an  adult  defendant  in  so  far-as  to  authorize  the  immediate 
sale  of  the  realty  without  allowing  the  parol  to  demur,  (a)  By  a 
subsequent  legislative  enactment  it  was  declared,  that  if  any  per* 
son  should  di(;  without  leaving  personal  estate  sufficient  to  dischaxge 
the  debts  by  him  due,  and  should  leave  real  estate,  the  Chancellor, 
after  summoning  the  minor  heir  or  devisee,  and  his  appearance  by 
guardian  to  be  appointed  for  that  purpose,  and  to  answer  and  de- 
fend for  him ;  and  on  the  justice  of  the  claim  of  the  creditor  being 
fully  established,  might' order  the  real  estate  to  be  sold  for  the  pay- 
ment  of  Ae  debts  due  by  the  deceased,  {b)  Thus  virtually  aboI« 
ishing  the  infant's  privilege  of  having  the  parol  to  demur,  and  of 
shewing  cause  when  he  attained  his  full  age ;  and  so  pacing  it  in 
die  power  of  the  Court  of  Chancery^  at  once,  to  compel  him  to  do 
justice  to  the  creditors  of  his  ancestor  or  devisor,  by  divesting  him 
of  the  privilege  of  alleging  his  minority  as  a  means  of  obstractiBg^ 
for  a  time,  the  regular  course  of  justice. 

It  having  been  thus  put  upon  infant  defendants,  in  such  cases, 
to  defend  their  interests  immediately^  and  as  effectually  as  they 
can,  by  a  mere  guardian  dd  litems  who  has  been  expressly  autho- 
rized to  consent  to  an  immediate  sale  of  the  real  estate ;  the  an- 
swer of  an  infant  by  his  guardian,  in  all  such  cases,  must  be  taken 
k(i  be  as  conclusive  against  him  as  if  he  had  answered  as  an  adult 
{c)  And  as  a  creditor,  who  comes  in  under  a  decree,  may  have 
his  claim  allowed  upon  affidavit,  if  it  be  not  expressly  denied  and 
contested  ;  so  a  creditor,,  suing  as  an  original  plaintiff^  may  obtain 
a  decree  on  a  similar  authentication  of  his  claim*  unless  it  be  ex- 
pressly denied  and  put  in  issuer  by  the  answer  of  an  adult  or  infent 
defendant ;  otherwise  a  plaintiff  creditor  would  be  made  to  en- 
counter greater  difficulties  than  one  who  came  in  under  the  de- 

(x)  1778,  ch.  7«^(a)  Pratzman  o.  PiteaeU,  8  H.  and  J.  80 ;  Foe  9,  Donef,  1 
Bland,  189,  note.~(6)  17S5,  ch.  72,  8.  6 ;  Birch  v.  Glover,  4  Mad.  876.-^(c)  Keal 
9,  Taneyhill,  6  O.  and  J.  8. 
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tvee.  {d)  Saeh  has  always  been  held  to  be  the  true  constroction 
and  necessaiy  consequence  of  those  legislative  enactments  ;  for,  if 
it  were  not  so,  they  would  have  removed  no  obstructions,  nor  given 
to  creditors  any  additional  facilities  whate^  in  recovering  satis- 
fiaction  of  their  debts  from  the  real  estate  of  their  deceased  debtor, 
in  the  hands  of  his  infant  heirs  or  devisees,  (e) 


(«0  Hin  V.  Binney,  6  Yes.  788 ;  Bunoaghs  o.  Elton,  11  Yes.  86. 

(e)  Bat»  in  regard  to  this  privilege  of  infiints,  it  may  be  weU.  to  recoUect,  that, 
in  some  cases,  it  stUl  exists ;  and  that  the  parol  may  demur  in  all  cases  at  com- 
mon law  and  in  equity,  except  where  it  has  been  otherwise  provided  by  the  above- 
nentioned  acts  of  assembly ;  by  those  acts  in  relatbn  to  proceeding  by  publication, 
sgainst  absent  infatU  defendants,  and  by  the  .act  which  relates  to  infknts  who  may 
be  made  parties  to  a  suit  which  had  abated  by  death.  In  Yirginia,  it  has  been  de- 
clared that  the  parol  shall  not  demur  in  any  juit  at  law  or  in  equity,  by  reason  of 
the  in&ocy'  of  the  plainti^s  or 'defendants,  or  either  of  them~1798,  ch.  240.  In 
England,  the  giving  of  a  day  to  shew  cause  after  they  come  of  age,  imd  allowing 
the  paiol  to  demur,  has,  by  a  statute  passed  in  the  year  1880,  been  totally  abolished. 
1 W.  4^  c.  47,  s.  10;  Kelsall  v.  Kelsall,  8  Cond.  Cha.  Rep.  61 ;  Powys  v.  Mansfield, 
9  Cond.  Cha.  lUp.  446.  By  the  dvil  law,  this  estate  of  a  minor  might  be  sold  by 
his  gnanhan  for  the  payment  of  any  debts  due  by  the  ancestor  or  person  from  whom 
it  was  derived ;  or  ibr  any  necessary  purpose  under  the  sanction  of  a  decree  of  a 
eoQit ;  yet  it  is  sud,  that  according  to  that  law,  if  there  be  a  suit  or  controversy  on 
fcot  touching  the  estate  of  the  minor,  it  should,  in  his  fayour,  be  postponed  until  tha 
time  of  his  puberty.   Ajliffe  Civ.Xaw.  218, 219 ;  Bac  Ahr.  tit  lnlan<7  and  Age,  L.  1. 

Bonpv.  BoKD.— This  creditor's  petition,  filed  on  the  21st  of  October.  1788,  stft- 
ted,  that  the  petitioners  were  creditors  of  the  late  Joshua  Bond»  who  died  intestate, 
seized  of  a  considerable  real  estate,  leaving  a  widow  and  several  children,  among 
otbeis,  John  Bond,  the  only  defendant,  a  minor,  his  eldest  son  and  heir  at  htw;  that 
tfae  intestate,  at  the  time  pf  his  d^th,  was  indebted  to  the  petitionen  and  .divers 
penoDfl  in  considerable  sums  of  money,  fiir  exceeding  the  amount  of  his  personal 
<rtate,  wliich  Ann,  his  widow,  as  administratrix,  has  paid  away  in  discharge  of  his 
JQit  debti.  Pray^  that  the  lands  be  sold,  &c.  The  infant  defendant  and  heir  an- 
iweied  by  his  guardian  ad  litem,  &c. 

2d  June,  1786.— Rogkbs,  CK^mcettor.— This  case  standing  ready  for  decision,  and 
tbe  petition,  answer,  and  other  proceedings,  appearing  as  before  recited  and  set 
finth,  it  is  thereupon  Decreed,  with  the  assent  of  the  said  John  Dodd  90  guardian  of 
the  said  John  Bond,  that  the  said  Johh  Dodd  who  is  hereby  appointed  trustee  ibr 
that  pmpose,  and  the  other  purposes  of  this  decree  do  set  up  and  expose  to  sale  at 
poblie  v»idue,  upon  twelve  months  credit,  the  several  tracts  and  parcels  of  land  in 
tfae  petitioa  mentioneji!,  or  such  part  or  parfo  thereof  as  may  be  sufficient  to  pay  and 
»ti8^ the  petitioners  their  respective  claims;- that  is  to  say,  all  that  tract  of  land 
^M  Good  Luck,  lying  in  Baltimore  county,  and  conta&iing  one  hundred  and 
twenty-five  acres,  more  or  less ;  all  that  tract  of  land  called  Addition  to  Good  Luck,, 
lying  in  Baltimore  county,  and  containing  twenty-five  acres,  more  or  less ;  and  also 
«fl  that  other  tract  of  land,  lying  in  Baltimore  county,  called  Round  About  Neigh- 
l>o«s,  and  containing  sixty-one  acres,  more  or  less ;'  after  giving  six  weeks  notice 
thereof,  in  the  Baltimore  newspapers,  of  the  time  and  place  of  such  sale ;  and  the 
*»ne  several  tracts  of  land  when  so  sold ;  or  so  much  thereof  so  diq[K)sed  of  as  may 
^Twcessajy  for  the  purposes  afoiresaid,  the  said  John  Bond«  by  his  guwUim  afore- 
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The  next  point  to  be  established  in  a  creditor's  suit  against  the 
representatives  of  a  deceased  debtor  to  enable  his  creditors  to  cib- 


said,  do,  and  shall,  effectoalhr  convey  and  aisure  to  the  paichaaer  or 
thereof  their  heirs  and  assigns  in  fee,  upon  the  paypient  of  tho  pvohase 
thereof  to  the  said  John  Dodd,  as  guaitfian  aforesaid.  And  it  is  further  Dtenei^ 
that  the  said  trustee  do,  and  shall,  as  soon  as  the  sales  are  made,  and  upon  hii  le* 
ceipt  of  the  purchase  money*  pay  and  satisfy,  according  to  the  due  conne  of  adais- 
istration,  to  the  petitidners,  the  several  sums  of  mopiey  due  them,  and  each  of  ihos, 
on  their  several  claims  exhibited  to  this  court,  with  the  petition  aforesaid ;  and  sfas 
the  legal  interest  due,  and  which  may  become  doe,  on  the  several  bonds  or  obla- 
tions in  the  petition  mentioned.  And  it  is  further  Decreed,  that  the  said  trastec  do» 
and  shall,  as  soon  as  the  several  parcels  of  land  aforesaid,  or  so  mach  thereof  as  snf 
be  necessary  for  the  purposes  aforesaid,  are  sold,  for  the  confirmation  of  such  saki, 
before  any  conveyance  tiiejreof,  make  and  lodge  in  this  court  under  his  hand,  aid 
with  his'  affidavit  of  the  truth  thereof  Hiereto  annexed,  a  jast  and  accurate  ceriificile 
or  ihemorandum  of  the  said  sales,  to  whom  made,  and  when,  and  at  what  price,  and 
upon  what  terms  the  same  were  disposed  of;  and  also,  lets  soon  as  may  be,  after  \m 
receipt  of  the  purchase  money  thereof,  render  to  this  court  a  full,  just,  and  tne 
account,  with  his  affidavit  annexed,  of  his  disbursements,  thereof,  to  whom  nade^ 
and  at  what  time  or  time^.  And  it  is  further  Decreed,  that  the  said  trustee  do^  and 
shall,  before  any  sale  or  disposition  is  made  of  the  premises  aforesaid,  or  any  part 
thereof,  in  pursuance  of  this  decree,  execute  and  file  in  this  court  his  bond  to  the 
state,  &c.  foithfully  to  fulfil  and  perform  the  trust  in  him  reposed  by  tlie  decree^  Ike. 
— Oiancery  Proeeeduigt,  As.  2,fol,  BOB,  . 

■         ■  'I 

MiLDasp  9.  NEiLL.-^This  was  a  ci^ditor's  petition,  filed  on  the  25%  of  April, 
1787,  by  Daniel  Mildned  and  sundry  others^  against  Isabella  NeiH,,  widow,' 
Neill,  Maiy  NeUl,  Alexander  Neill»  CaOender  Neill,  and  Isabella  Neill,  the 
infimts,  Hercules  Courtney,  Thomas  Neill,  and  Joseph  Donaldson.  The  petitioo 
states,  that  the  plaintiffl  were  the  creditors  of  William  Neill,  deceased,  who  dcpsrt- 
ed  this  life  some  time  in  the  year  1785,  indebted  to  the  plaintifi,  and  aandry  often, 
in  divers  large  sums  of  money ;  that  he  devised  his  estate  to  his  widow  i&d  fivt 
children^  the  defendants,  some  of  whom  are  in.a  state  of  minority,  and  incaprfile  of 
disposing  of  the  real  estate  devis^  to  them  by  their  father  for  the  payment  of  the 
plainti&'  claims;  that  the  testator  appointed  the  defendants,  Isabella  Neill,  the 
widow,  Hercules  Courtney,  Thomas  Neill,  and  Joseph  Donaldson,  his  execnlon, 
who  took  upon  themselves  the  trust;  that  the  personal  estate  had  been  folly  adsua- 
istered,  and  that  there  ^ere  not  personal  assets  to  satisfy  flie  plaintiifii'  dains. 
Whereupon  it  was  prayed,  that  the  executors  might  account  for  the  personalty ;  aad 
that  the  devisees  might  disclose  of  what  the  real  estate  of  the  deceased  consisted; 
and  also  be  compelled  to  sell  the  real  estate  for  the  payment  of  the  claims  of  fht 
plaintifis  and  others,  according  to  law. 

Isabella,  the  widow,  by  her  answer  admitted  the  indebtedness  of  the  deceased  asd 
his  will ;  but  alleged,  that  she  had  sued  out  a  writ  of  dower,  and  had  ot>taixwd 
judgment  thereon  to  recover  her  dower.  The  other  adult  defendants  and  the  infrat 
defendants  by  their  guardian  ad  litem,  admitted  the  debts  of  the  plaintifi ;  and  speci- 
fied the  real  estate  of  which  the  testator  died  seized.  The  will  of  the  testator,  aad 
the  accounts  of  the  executors  settled  with  the  Orphans  Court,  were  exhibited  n 
parcels  of  the  pleadings. 

2Sth  February,  nsS.—RooERs,  Ctoursttor.— This  case  standing  ready  ibr  deci- 
sion, and  the  biH,  answers  and  ot^er  proceedings  appearing  aa  before  set  ibrtfa,  it  ii 
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tain  satisfaction  by  a  sale  of  his  real  estate,  is  the  insufficiency  of 
bis  personal  estate  to  pay  his  debts*    If  that  fact  be  denied,  an  ac- 


tbefeopoD  J}eert$df  with  the  assent  of  the  eaid  Hercnlea  Coortoey,  as  guardian  of  the 
add  EHxabeth  NeiU,  Mary  NeiU,  Alexander  NeiU,  CaUender  NeiU,  and  Isabella 
If oU,  that  he  the  said  Hercnlee  Courtney,  who  is  hereby  appointed  trustee  for  that 
purpeae,  do  and  shall,  after  the  application  of  the  personal  estate  of  the  said  WiBiam 
Nefll  to  the  payment  of  his  debts,  set  up  and  expose  to  sale,  at  public  vendue,  the 
seveial  tracts  and  parcels  of  land  and  lots  of  ground  in  the  proceedings  mentioned, 
er  soch  part  or  parts  thereof  as  m«y  be  suilieientto  pliy  and  satbfy  to  the  plaintiffs 
and  otiieiv,  creditors  of  the  said  William  Neill,  their  sereral  and  respectlTe  claims; 
that  is  to  say,  all  that  tract  of  land,  he.,  (here  the  real  estate  is  described,  and  then 
tbe  decree  proceeds,)  after  giving  six  weeln  notice  thereof,  iA  the  Annapolis  and 
Battimoi«  newspapers,  of  the  time  and  place  of  such  sale,  one- third  of  the  purchase 
Bsney,  with  interest,  to  be  paid  in  twelve  months,  one-third  thereof  with  interest  in 
eighteen  months,  and  the  other  third  with  interest  in  two  years  from  the  said  sale ; 
asd  file  saaae  tracts  and  parcels  of  land  when  so  sold,  or  so  much  thereof  as  may  be 
neeessmy  for  the  purposes  aforesaid,  the  said  trustee  do,  and  shall  efiectuaUy  convey 
and  assure  to  the  purchaser  or  purchasers  thereof,  their  hein  and  assigns,  in  fee, 
QpoQ  payment  of  the  purchase  money  thereof,  and  interest  to  the  said  Hercules 
Couitaey,  aa  trustee  aibresaid.    And  it  is  further  Dicrted,  that  the  said  trustee  do 
and  shsO,  as  soon  as  the  sales  aforesaid  are'  made,  and  upon  his  receipt  of  the  pur- 
chase money,  pay  in  due  course  of  administration  the  plaintifis  and  others,  the 
cicditors  of  the  said  William  NeiU,  the  amount  of  their  respective  claims.    And  it 
is  fiuther  Decreed,  that  the  said  trustee  do  and  shall,  as.  soon  as  the  several  tracts  of 
land,  or  so  much  thereof  as  may  be  necessary  fez  the  purposes  aforesaid,  are  sold, 
obtain  from  the  pu^baser  or  purchasers  thereof,  bonds,  with  good  and  sufficient 
sniety,  for  the  payment  of  the  consideration  money  and  interest,  and  make  and 
lodge  in  this  court,  under  his  hand,  and  with  his  affidavit  of  the  truth  thereof, 
IheiefD  annexed,  a  just  and  accurate  account  of  the  said  sales,  to  whom  made,  and 
when,  and  at  what  price  the  same  were  disposed  of;  and  also  as  soon  as  may  be 
after  the  receipt  of  the  purchase  money  thereof,  render  to  this  court  a  fuU,  just  and 
true  account  of  his  payments  and  disbursements  thereof,  tb  whom  made,  and  at  what 
time  or .  tisMS.    And  it  isiurther  Ditreed,  that  the  said  trustee  do  and  shall,  before 
aay  sale  is  nude  of  the  premises,  in  pursuance  of  this  decree,  execute  and  file  in  this 
cooxt  his  bond  to  the  state,  with  good  and  sufficient  surety,  in  the  penalty  of 
j&SO,006  cuiient  money*  well  and  faithfully  to  fulfil  and  perform  the  trust  in  him 
lepoaed  by  this  decree.    And  it  is  further  Decreed,  with  the  consent  of  all  parties 
eoDcened,  that  one-third  part  of  the  several  parcels  of  land,  herein  before  described, 
be  reserved  fat  the  aforesaid  Isabella,  who>  since  filing  this  petition,  hath  intermar- 
ried wilh  a  certain  Thomas  Mclntire,  for  and  duriug  her  natural  life,  as,  and  for  her 
dower  in  Sie  said  lands,  in  lieu  and  as  a  recompense  for  any  bequest  or  provision, 
made  or  given  to  the  said  Isabella,  by  the  said  William  Neill,  in  his  last  will 
sad  testament   And  it  is  flirther  Decreed,  that  the  aforesaid  trustee  be  allowed  a 
eosamission  of  seven  and  one-half  per  centum,. for  his  trouble,  in  selling  and  dispes* 
ing  of  the  lands  afbtesaid,  and  paying  away  the  money  arising  from  the  sale  or 
niee  according  to  the  tenor  and  directions  of  this  decree.^  CftencsryiVoetedjqgt, 
Vb.  3.H.  H.  M.  B.  m.  aoi. 

F1.X111UVO  9.  Castuc.— This  bill,  filed  on  the  81st  of  December,  1787,  by  James 
Flenming  and  otiiers,  creditors  of  John  Castle  of  Frederick  county,  deceased,  against 
John  Castle,  set  forth  that  the  deceased's  penonal  est^  was  insufficient  to  pay 
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count  must  be  taken  of  the  personalty ;  and  the  creditors  must  In 
notified  to  file  the  vouchers  of  their  claims,  so  thait  that  fact  may  k 


debts ;  and  that  his  real  estate  descended  to  the  defendaat,  Ms  infiynt  sim  and  Ikv 
Whereupon  it  was  pnyed,  that  the  real  estate  mi^t  be  sold  for  tb^  paysMOt  of  ik 
debts  of  the  deceased,  according  to  the  directions  of  the  act  of  ass«nUy,  in  soeh  ess 
made  and  provided. 

Jaeob  Stalej  was  appointed  gaatdkan  to  the  iafaat  deftadant*  who  1^  his  aosva 
admitted  the  facts  stated  in  the  bill. 

2M  jSprU,  1788.^Rooxjt8»  Qtotferitor^-^Thls  case  standingp  ready  for  dedaoa 
and  the  bill,  answer,  and  other  proceedings  appearing  ae  before  set  forth.  It  is  then- 
upon  Iherud,  with  the  assent  of  Jacob  Staley,  as  gaaidiaa  of  the  said  John  CssHe 
the  minor,  that  th^  said  Jacob  Staley,  and  the  said  Jacob  Stsley  is  hereby  appdalR 
trustee  for  that  purpose,  do  Ht  up  and  expose  to  sale,  an4  s^U  at  public  vendue  to  Ik 
highest  bidder,  upon  the  foUowing  terms,  to  wit :  one-third  part  of  the  purchase  Boacs 
to  be  paid  at  the  expiration  of  eiz  months  firom  the  sale,  two  othtt  third  parts  thaw 
to  be  paid  at  the  expiration  of  eigbteen  months  from  the  said  sale,  the  afoicsaidfat 
of  a  tract  of  land  caUed  the  Resurrey  on  Stoncy  Level,  &c.  &c,  (as  in  the  aext  pn- 
ceding  case.)  •        • 

EwiNO  V.  EitNALLS.^^This  creditor's  petition,  filed  on  the  ath  of  May,  1788, 
by  Ewing  and  others,  against  the  executrix  and  heir  of  Thomas  Ennalls,  deceased, 
states,  that  the  plaintifi^  had  recovered  judgments  st  law  against  the  testator  in  tk 
life-time ;  who  by  his  will  appointed  the  defendant  Ann  his  executrix,  who  qusttfed 
as  such,  administered  aH  the  personal  estate,  and  had  not  assets  in  hand  to  sitidy 
their  judgments :  and  that  the  deceased  left  real  estate,  which  descended  to  Heniy 
EnnaOs,  bis  infant  son  and  heir,  which  the  planti^  could  not  in  any  maaner  afiect 
by  their  said  judgments,  during  thtB  minority  of  the  said  ihfant  heir,  but  by  the  aid 
of  this  court.  [Bac,  Jbr.  tU.  Sifancy  andJge,  L.  1.]'  Whereupon  it  was  piaysd 
that  the  land  be  sold,  &c. 

The  adult  defendant  put  in  her  answer,  and  the  inftnt  defendant  answered  by  bii 
guardian  ad  Wim»  They  admitted  the  truth  of  the  fkctk  set  forth  in  the  phinOfi' 
petition ;  but  alleged,  that  the  said  lands  were  subject  to  several  daims  for  dower. 

24f4  December,  1789. — ^Hansoit,  Chancettor. — Decreed,  that  the  lands  be  sold,  or 
so  much  thereof  as  shall  be  necessary  to  pay  the  debts  herein  mentioned^  and  the 
expense  and  commission,  &e.,  subject  to  Jtbe  right  of  dower  of  Ann  Hudson,  the 
mother  of  Thomas  Ennalls,  deceased,  in  two  hundred  and  seven  acres  of  Forii  Neck; 
and  the  right  of  dower  of  the  defendant  Ann  EnnaUs,  the  widcrw  of  the  said  ll¥Nnas 
Ennalls,  in  the  said  land,  &c.  And  the  trustee  shall,  out  of  the  money  arising  frosi 
auch  sale,  pay  and  satisfy  the  plaintifis,  Sw.  their  judgments,  &c.  And  do  asd 
shall  lodge  in  this  court  with  the  regbter,  the  net  proceeds  of  the  residue  of  Ike 
money  arising  from  the  said  sale,  when  received,  sulirject  to  future  order. 
iVvcMdnve,  Ub,  8.  H.  A  Utt.  C.  Jbl,  688. 


Sniroo  v:  Maokvdxr.— This  creditor's  petition,  fllddon  the  l0Qk  of  May,  t7% 
against  the  administrator  and  heir  of  the  deceased  debtor,  stated,  that  the  petitioner^ 
claims  exceeded  tte  amount  of  the  inventoiy,  of  the  personal  estate  of  th^  deceesed 
debtor,  Edward  Magruder,  who  died  intestate,  leaving  a  considehible  real  estate, 
which  had  descended  to  bis  infimt  daughter  and  heiress,  the  defondant  Haigamt  & 
Magruder ;  whereupon  it  was  prayed  ttat  the  realty  might  be  sold,  &c. 

The  administrator,  Robert  Wade,  lyy  his  answer,  admitted  the  focts  as  stated;  aad 
the  infhnt  defendant  in  her  answer  by  her  guardian  ad  Itfem,  also  admitted  the  tnith 
of  the  fiicts  set  forth  in  the  petition. 
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deleimiDed  before  there  can  be  a  decree  for  a  sale  of  the  realty  i 
or,  eyen  if  the  iDsnfficiency  of  the  personal  estate  be  to  some 


6a  FAnuarffy  1790. — Hakson,  CkaneeUor. — Decreed^  with  the  consent  and  af  the 
iutaiiee  of  Robert  Wade,  guardian  of  Margaret  S.  Magruder,  that  all  the  real  estate 
of  the  nid  Margaret  8.  Magrader,  be  sold  for  the  payment  of  the  just  debts  of  the 
said  Edward  Magrader,  deceased,  in  and  to  the  same,  ficc.  that  he  first  give  six  weeks 
Botiee,  in  the  Annapolis  and  Baltimore  newspapers,  to  the  creditors  of  the  said 
Edwsrd  Magmder  to  bring  in  to  him,  the  said  trustee,  their  respective  claims 
kpSj  proved ;  and  the  like  notice  of  the  time,  place,  and  terms  of  sale,  &c.  And 
ihall  produce  and  lodge  in  this  court  with  the  register,  the  net  proceeds  of  the 
money  thence  arising,  to  be  subject  to  the  future  order  and  distribution  of  this 
cmnt^CftoMfry  Proeudlngt,  lib.  S,  H.  H.  lett.  C.  foL  276. 


McMtn;uir  e.  Bitrris.— This  bin,  filed  on  the  22d  of  July,  1790,  states  that  the 
lite  £dward  Bttrris  died  leaving  real  and  personal  estate ;  that  two  of  the  pJaintiffi, 
as  his  administrators,  had  fully  administered  the  whole  of  his  personal  estate,  and  had 
everpud  just  debts ;  and  that  others  of  the  plaintifis  were  also  creditors  of  the 
deoosed;  whereupon  it  was  prayed  that  the  real  estate  might  be  sold  for  the  pay- 
ment of  the  debts  of  the  deceased. 

The  defendant's  infant  heirs  answering  by  their  guardian  ad  litem,  admitted  the 
iads  as  stated  in  the  bill. 

8th  May^  1792. — ^Hamsox,  Cftafiee22or.^This  case  standing  ready  for  hearing  od 
the  bill  and  exhibits,  and  on  the  answer  of  the  defendants  by  their  guardian  Thomaa 
McMullin,  together  with  the  other  exhibits  and  proceedings  in  this  caosei  the  same 
were  read,  and  by  the  court  considered ;  and  it  appearing  to  this  court,  by  the  ad- 
missions of  the  said  defendants,  by  their  guardian,  in  the  answer  aforesaidi  and  also 
by  the  exhibits  aforesaid,  that  the  persons^  estate  of  the  said  Edward  Burris  is  insuf- 
ficient to  pay  his  debts,  fuid  that  he  left  real  estate  to  descend  to  the  said  John  Burrif 
and  James  Burris,  who  were,  at  the  time  of  his  death,  and  still  are,  infants. 

It  is  thereupon  Decreed,  that  the  real  estate  of  the  said  Edward  Burris,  consisting 
of  a  tract  of  land  called  Stoney  Battery,  containing  one  hundred  and  fourteen  acres* 
lying  in  Cecil  county,  which  has  descended  to,  the  said  John  and  James  Burris,  be 
sold  for  the  payment  of  the  debts  of  their  said  father  Edward  Burris ;  that  Richard 
Thomas,  of  said  county,  be,  and  he  is  hereby  appointed,  trustee  to  sell  the  said  real 
estate,  and  that  the  manner  of  his  proceeding  be  as  follows  i  he  shall  first  give  notice 
by  advertisement,  inserted  four  weeks  successively  in  the  newspaper  of  Goddard  U 
Angel,  and  set  up  in  the  most  public  places  in  the  county,  to  the  creditors  of  the 
late  Edward  Burris,  who  have  not  already  exhibited  their  claims  in  this  court,  to 
bring  in  their  respective  claims  legally  proved,  and  lodge  the  same  with  the  register 
of  this  courts  And  the  said  trustee  shall  then,  in  like  manner,  give  lour  weeks 
notice  of  the  time,  place  and  terms  of  sale  of  the  said  real  estate,  which  shall  be  by 
aaction,  the  purchaser  or  purchasers  giving  bonds,  with  approved  surety,  lor  the 
payment  of  the  consideration  money,  with  interest,  at  two  e^ual  annual  payments, 
reckoning  from  the  time  of  sale.  And  the  said  trustee  shall,  if  the  purchaser  or 
purchasers  will  thereto  agree,  divide  the  purchase  money  to  be  paid  by  the  purcha- 
ser or  purchasers  into  four  or  more  parts,  and  take  a  separate  bond  lor  each  part,  in 
order  that  the  same  may  be  assigned  among  the  creditors,  in  case  they  shall  so  elect, 
and  it  shall  hereafter  appear  to  this  court  proper  to  be  so  done.  And  when  the  said  real 
estate  shall  have  been  sold,  and  the  confirmation,  by  the  Chancellor,  of  the  sale  shall 
have  been  obtained,  and  the  purchase  money  paid  to  the  said  tnistee,  be  shall,  as 
46  v,2 
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extent  admitted,  not  denied,  or  established,  still,  for  the  benefit  of 
the  heirs  or  devisees,  the  creditors  may  be  notified  to  bring  in  their 


triutee  aforesaid,  effectually  convey  aod  secure  the  said  real  estate,  and  the  wbok 
right,  title  and  interest  in  the  same,  of  the  said  John  Burris  and  James  Burns,  whiek 
hath  descended  to  them  as  aforesaid,  to  the  purchaser  or  purchasers  thereof,  in  fee 
simple.  And  the  said  trustee  shall,  as  soon  as  conveniently  may  be  after  the  sale 
aforesaid,  make  and  lodge  in  this  court,  under  his  hand,  with  an  affidavit  of  tiie 
truth  thereof  annexed,  a  just  and  accurate  account  of  the  sale,  specifying  the  pv- 
chaser  or  purchasers,  the  time  of  sale,  and  the  price  or  prices  at  which  the  said  real 
estate  has  been  sold,  and  the  bonds  taken  for  the  purchase  money,  and  specifying 
the  expense  of  the  whole  proceeding ;  and  that  he  shall  bring  into  this  court  tbs 
bonds  by  him  taken  on  the  sale,  and  the  money  arising  from  such  sale,  to  be  appiisd 
in  satisfying  the  just  claims  against  the  said  Edward  Burris'  estate,  after  dednctiog 
all  the  legal  costs  of  this  suit,  and  a  commission  hereafter  to  be  allowed.  Provided 
that  before  any  disposition  shall  be  made  of  the  said  real  estate  in  pursuance  of  this 
decree,  by  the  said  trustee,  further  than  giving  the  notices  aforesaid  first  directed,  hs 
shall  execute  and  lodge  in  this  court  his  bond,  with  an  approved  surety  or  sureties, 
to  the  state,  in  the  sum  of  JC300,  current  money,  well  and  truly  to  fulfil  and  peribna 
the  trust  in  him  reposed  by  this  decree,  or  to  be  reposed  by  any  future  decree  in  the 
premises,  and  in  all  things  honestly  and  truly  to  observe  and  execute  the  same  accord- 
ing to  the  directions  and  true  meaning  thereof. 


In  pursuance  of  this  decree,  the  trustee  executed  and  filed  his  bond,  irideb 
endorsed  thus :  *  Wm.  Pinkney  is  well  acquainted  with  the  circumstances  of  Mr. 
Thomas,  and  begs  leave  to  inform  the  Chancellor,  that  the  within  bond  is  smpk 
security  for  the  performance  of  his  trust  ;*  upon  which,  it  was  *  approved,  A.  C.  Han- 
son, ch.  8,  Octo.  1792.'  After  which,  on  the  17th  of  October,  1792,  the  trostee 
reported  that  he  had,  on  the  7th  of  September  previous,  sold  the  said  estate.  Upon 
which,  an  order  of  ratification  nin  was  passed  on  the  21st  of  October,  1792,  wfaicb, 
as  it  would  seem,  was  never  published  as  directed. 

271A  December,  1803.— Hanson,  Chancellor, ^Ordered,  that  the  sale  made  \fj 
Richard  8.  Thomas,  trustee  for  the  sale  of  the  real  estate  of  Edward  Burns,  be  abso- 
lutely ratified  and  confirmed,  no  cause  being  shewn,  &c.  although  many  yean  have 
elapsed.  The  trustee  is  allowed  a  commission  of  £12  lOf.  Od.  for  his  whde  troolile 
and  expense. — M.  S. 

Lansdale  v.  Claukz.— This  bill  was  filed  on  the  9th  of  June,  1796,  by  a  nuxt- 
gagee  against  the  heirs  of  the  mortgagor  for  a  foreclosure  or  sale,  one  of  the  beiis 
being  of  full  age,  and  two  others  being  infants. 

29^  Not>ember,  1797.:— Hanson,  ChttnceUor,^-The  papers  in  this  cause  being  sab- 
mitted  on  the  idea  that  it  was  ready  for  a  decree  on  the  bill  and  answers,  the  same 
were,  by  the  Chancellor,  read;  and  it  appears  that,  although  there  is  a  regular  an- 
swer of  the  infant  defendants  Eleanor  and  Samuel,  by  their  guardian,  admitting  tbe 
fiicts  stated  in  the  btH,  there  is  no  regular  answer  on  the  part  of  the  other  defendants 
However,  that  there  may  be  as  little  further  delay  as  possible,  the  Chancellor  thinks 
proper  to  pass  immediately  that  order  which  is  required  by  law,  before  a  mortgagee 
can  obtain  a  decree  for  a  sale  against  infant  defendants,  heirs  of  a  mortgagor. 

It  is  thereupon  Ordered,  that  in  case  the  aforesaid  facts  shall  be  admitted  by  the 
answers  of  all  the  defendants,  or  otherwise  established  to  the  Chancellor's  satisiac- 
tion,  be  will  pass  a  decree  for  the  sale  of  the  mortgaged  lands  in  the  bill  mentioned, 
lor  the  payment  of  the  mortgage  debt ;  provided  the  complainant  shall  first  file  with 
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daiiBS  in  order  to  aacertain  what  proportion  of  the  real  estate  must 
be  sold.  {J)  If,  on  thus  taking  an  account  of  the  personal  estate, 
it  should  be  cleady  shewn  to  be  abundantly  sufficient  to  satisfy  all 
the  creditors  of  the  deceased,  then  the  suit  may,  thenceforward,  be 
coafiied  to  the  administration  of  the  personal  estate  alone,  conti- 
nuiag  the  personal  representatives  only  as  defendants,  and  dismis- 
BiDg  the  bill  as  against  the  heirs.  But,  it  is  the  habit  of  the  court, 
idiere  the  insufficiency  of  the  personal  estate  is  admitted  or  shewn, 
and  it  thus  foresees  that  the  real  estate  must  be  sold,  to  decree  a 
sale  of  it  immediately  without  setting  the  case  down  for  final  hear- 

The  establishment  of  some  claim  of  a  creditor,  and  the  insuffi- 
ciency of  the  personal  estate  to  discharge  the  debt  due  by  the 
deceased,  thus  shewn,  or  not  denied  by  the  heirs,  being  the  fonn- 
datioa  on  which  a  decree  for  a  sale  of  the  realty  must  rest;  and 
without  which  it  could  not  have  been  passed,  such  a  decree,  there- 
fore,  oecessarily  establishes  the  validity  of  such  claim,  and  the 
iflsalEciency  of  the  personalty,  without  leaving  those  matters  ijpen 
to  any  further  question  by  any  of  the  immediate  parties  to  it  (A) 
And  as  the  coming  in,  under  such  decree,  implies  a  submission  to 
it,  no  creditor,  who  thus  comes  in,  can  be  allowed  to  impeach  it; 
except  on  tlie  ground  of  fraud  among  the  original  parties  to  it; 
and  in  ta  far  as  it  injuriously  afiects  his  interests,  by  making  a 
wrong  disposition  of  the  property,  (t)  If  a  part  only  of  the  claim 
of  the  plaintiff  be  sustained,  the  decree  should  specify  what  part 
has  been  established;  and  how  much  has  been  finally  rejected,  or 
is  to  be  allowed  to  stand  over  to  be  again  brought  fisrward,  upon 
further  proof,  with  the  claims  of  other  creditors ;  but  if  no  such 
specification  be  made,  then  it  must  be  assumed,  that  the  decree 
has  finally  established  the  validity  of  all  the  claims  of  the  several 
pl>iati&.  (j")    And  allhougb  the  personal  estate  may  not  be  suffi- 


Um  renter  of  thii  court  i  bond  to  the  in&nt  defendinti  Eleanor  Cluke  and  Saioael 
Cliifo,  with  good  ud  laScietit  turerj,  ippraved  lij  the  Chancellor,  ia  the  penaJty 
U  £tM,  witb  tbe  roUawing  eonriilion,  b.  (This  bond  wm  reqniml  tri^  1T)<5.  cb, 
R.  ■■  t,  bat  it  bu  been  tinee  declared  that  it  ahaU  not  be  ueccwaiy  or  rvi^uired, 
UT.ch.  tM.) 

(/)  Conie  r.  Clarke,  1  Bland,  8B,  note.— (f )  Holme  v.  Slanler,  9  Tm.  1  ;  t.loyd 
»•  Johut,  0  Tea.  es;  Birch  a.  Glover,  4  Mad.  BT6;  Kilty  e.  Brown,  ante  222; 
Boo^lier  v.  Bradford,  ante  212 ;  T;>on  n.  Hollinginorth,  ante  8ST ;  ISSS,  ch.  380.  «. 
1;  Chamberlain  v.  Brown,  ante  221. — (A)  Maekubio  r.  Brown,  1  Bland,  415. — 
(t)6ifiid  p.  Hoit,  I  Scbo.  h.  Lerr.  409.— (»  Strike's  Cawi,  i  Bland,  6S;  M»e- 
ktlan  v.  Brown,  I  Blaad,  414 ;  WilUanwon  v.  Wibon,  I  Bland,  441 ;  Chamberlain 
*.Bn)wn,  ante  221;  Boucher  r.  BrtdJbrd,  ante  222;  Kil^a.  Brown,  ante  323. 
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cient  to  pay  all ;  yet  if  it  appears,  that  there  is  still  a  portion  of  k 
to  be  accounted  for,  .and  distributed,  then  the  same  decree,  -mliA 
directs  a  sale  of  the  realty,  should  also  require  the  executorjjor 
administrator  to  account  for  the  personalty ;  and,  if  the  crediton 
have  not  been  previously  called  in,  the  same  decree  should  moie- 
over  direct  the  trustee  appointed  to  make  the  sale,  to  give  then 
notice,  at  the  time  of  advertising  the  real  estate  for  sale,  to  file  tke 
vouchers  of  their  claims  in  the  chancery  office. 

Such  a  decree  virtually  takes  possession  of  the  property  and 
vests  it  in  the  court,  for  the  purpose  of  distribution ;  (k)  and,  con- 
sequently, the  court  may  thenceforward  exercise  over  it  all  sock 
control  and  authority  as  may  be  necessary  for  its  beneficial  preser- 
vation. If  it  cannot  be  immediately  sold,  it  may  be  rented,  or 
disposed  of  in  the  mean  time,  to  the  best  advantage ;  (/)  the  conp 
mitting  of  any  waste  upon  it,  may  be  prohibited  by  injunction;  (m) 
or  a  receiver  may  be  put  upon  it  to  collect  and  take  care  of  its  reoti 
and  profits,  (n)  The  trustee  appointed  to  make  the  sale,  being  the 
mefe  agent  of  the  court ;  (o)  it  is  the  court  who  must  be  reguded 
as  the  vendor ;  and  as  the  holder  of  the  vendor's  equitable  lien,  (p) 
The  trustee,  without  incumbering  the  report  of  his  proceedings, 
with  any  thing  more  than  a  concise  reference  to  the  decree;  and  a 
brief  averment,  that  he  had,  in  all  respects,  complied  with  itsdirec* 
tions ;  or  if  not,  with  a  statement  of  the  way  in  which  he  had  de- 
parted from  those  directions,  should  clearly  and  distinctly  set  fortk 
the  date  and  terms  of  the  contract  of  sale  which  he  had  made  with 
the  purchaser,  naming  him ;  and  which  contract  he  thus  submitted 
to  the  court  for  its,  confirmation  or  rejection. 

So  soon  as  the  court  has,  by  a  decree,  assumed  the  general 
administration  of  the  assets,  it  will  on  motion  or  petition ;  (9)  and 
without,  as  formerly,  a  second  bill  filed  for  that  purpose,  (r)  iotei^ 
pose  by  injunction ;  and  stop  in  its  progress  to  judgment,  an  action 
at  law,  brought  by  any  creditor  for  payment  of  his  debt ;  (r)  and 

(1c)  Shewn  o.  Yanderfaont,  4  Ck>nd.  Gha.  Rep.  461 ;  The  Commoowealth  «.  Bigs^ 
dale.  2  Hen.  &  Mud.  8.— (/)  Williams' Case,  post,  8  yo1.—(i»)  Caaamajor  v.  Strode,  1 
Cond.  Cha.  Rep.  195 ;  Duvall  v.  Waters,  1  Bland,  676.— (n)  Jones  v.  Pogh,  8  Yes.  71. 
— <o)  April,  1787,  ch.  80,  s.  6.— ( p)  Iglehart  9.  Armiger,  1  Bland,  627 ;  Andrews  su 
Scotton,  post.--(9)  Pax^n  v.  Douglas,  8  Yes^  620 ;  Gilpin  t>.  Southampton,  18  Yea. 
469.— (r)  Douglas  9.  Clay,  1  Dick.  898;  HardcasUe  v.  ChetOe,  4  Bn>.  C.  C.  168; 
Jackson  v.  Leaf,  1  Jac.  &  Wal.  281 ;  Clarke  v.  Ormonde,  4  Cond.  Cha.  Rep.  H^^ 
(«)  Biooks  V.  Reynolds,  1  Bro.  C«  C.  188;  Kenyon  «.  Worthiogton,  8  Dick.  MS; 
Goate  V.  Fxyer,  2  Cox,  201 ;  S.  C.  8  Bro.  C.  C.  88 ;  Hardcastle  p.  Ghettte,  4  Bio.  C 
(/.  168 j  Pazton  v.  Douglas,  8  Yes.  620;  Tenewest  v,  Featbeiby,  8  Merir.  480; 
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dthougii  the  name  of  such  creditor  was,  without  his  consent,  in- 
serted in  the  biU  filed  on  behalf  of  all  the  creditors  of  the  testa- 
tor ;  (t)  or  to  restrain  an  action  brought  by  a  lessor  against  an 
executor,  as  executor,  for  a  breach  of  covenant  to  repair ;  since  the 
fret  of  a  breach,  and  the  damages  may  be  as  weU  ascertained  by  the 
auditor  as  by  a  jury,  (u)'    And  the  like  injunction  may  be  obtained, 
not  only  where  the  bill  is  filed  by  creditors ;  but  also  where  it  is  filed 
by  an  executor  to  have  the  directions  of  the  court  for  the  execution 
of  the  will,  and  to  be  indemnified ;  {w)  or  for  the  same  purposes, 
by  trustees  of  the  testator's  estate ;  {x)  or  where  it  is  filed  by 
a  residuary  or  other  legatee ;  (y)  and  the  injunction  may  be  ob- 
tained on  the  application  of  an  executor,  where  the  bill  is  filed  by 
creditors ;  (z)  or  by  trustees ;  (c)  or  on  the  application  of  a  credi- 
tor plaintiff,  the  bill  being  filed  by  creditors  against  the  execu- 
tor ;  {h)  or  on  the  application  of  a  legatee,  by  whom  the  bill  is  filed 
against  the  executor,  (c) 

But,  in  granting  an  injunction,  in  cases  of  this  kind,  in  order  to 
protect  the  real  or  personal  representatives  firom  pressure  at  law,  the 
eonit  is  always  careful  not  to  exclude  creditors,  proceeding  at  law, 
fipom  the  benefit  of  their  diligence,  hj  which  they  have  established 
a  right  to  be  satisfied,  either  out  of  the  assets  of  the  deceased,  or 
de  bonu  proprm  of  the  representative ;  a  right  which,  in  some 
cases,  die  conduct  of  the  representative  will  confer  on  them,  and  in 
othe»  their  activity ;  and  will  not  indulge  creditors  who  have  lain 
fay  to  the  extent  of  depriving  the  diligent  of  the  fruits  of  their  dili- 
gence, {d)  And,  therefore,  an  injunction  may  be  obtained  to  shel- 
ter assets  against  execution  under  a  judgment  against  the  heir  or 
executor  ;(e)  as  where  after  a  decree  to  account,  a  creditor  pro- 
ceeds to  trial  at  law,  and  there  obtains  a  verdict ;  (f)  or  where 

Otfke  f .  Ormonde,  4  Cond.  Cha.  Rep.  47 ;  Lord  v.  Woraaleighton,  4  Cond.  Chi. 
Hep.  67 ;  Fielden  v.  Fielden,  1  Cond.  Cha.  Bep.  128 ;  Drewry  v.  Thacker,  8  Swaiu 
529;  Mvtin  v,  Martin,  1  Yes.  211 ;  Famham  v.  Burroughs,  1  Dick.  63.— (I)  Doug- 
las V,  Clay,  1  Dick.  898;  Perry  v.  Phelips,  10  Yes.  40.— (u)  Sutton  v.  Mashiter,  2 
Cond.  Cha.  Rep.  625.— (10)  Rush  v.  Higgs,  4  Yes.  S.'tS^— (x)  Brooks  v,  Reynolds, 
1  Bn>.  C.  C,  188.— (y)  Jackson  v.  Leaf,  1  Jack.  &  Wal.  281.— <«)  Clarke  v.  Or^ 
monde,  4  Cond.  Cha.  Rep.  64.— (a)  Brooks  v.  Reynolds,  1  Bro.  C.  C.  183.- 
(6)  Terrewest  v.  Featherby,  2  Meriv.  482,  n.— (c)  Clarke  v,  Ormonde,  4  Cond.  Cha. 
Rep.  64;  Drewry  v.  Thacker,  8  Swan.  644.-'(d)  Drewry  v.  Thacker,  8  Swan.  644; 
Fielden  v.  Fielden,  1  Cond.  Cha.  Rep.  128 ;  Price  v.  Evans,  6  Cond.  Cha.  Rep.  284; 
Kentt.  Pickering,  7  Cond.  Cha.  Rep.  641. — (e)  Terrewest  v.  Featherby,  2  Meriv. 
480;  Cb^e  9.  Ormonde,  4  Cond.  Cha.  Rep.  64;  Price  v.  Evans,  6  Cond.  Cha.  Rep. 
284.— (/)  Lord  9.  Wormleigfaton,  4  Cond.  Cha.  Rep.  67. 
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after  such  decree,  the  executor  suffers  judgment  by  debult;(g) 
although  so  far  as  a  judgment  may  aflect  the  executor's  ouni  pro- 
perty, the  court  vfiil  not  interfere  to  protect  him.  (h)  And  if  a  bond 
creditor  has  got  a  judgment  agamst  the  executor  or  heir,  befoR 
the  decree,  then  after  the  decree,  although  such  creditor  may  come 
in  and  prove  accordingly,  as  a  judgment  creditor^  against  the  pe^ 
sonal,  or  the  real  estate  in  the  hands  of  the  executor  or  heir;  yet 
the  court  will,  on  application,  grant  an  injunction  to  preyent  bni 
from  taking  out  execution  against  the  assets,  (t) 

The  principle  upon  which  an  injunction  rests  in  such  cases,  is, 
that  substantially,  a  biU  by  a  creditor,  in  behalf  of  himself  and  aH 
others ;  or  a  suit  by  any  one,  in  which  all  the  creditors  may  be 
represented,  and  allowed  to  come  in  to  obtain  satisfaction,  is  con- 
sidered as  making  all  of  them  parties  to  it ;  and  that  the  decree  is 
in  the  nature  of  a  judgment  for  them  all ;  and,  therefore,  the  court, 
to  prevent  difficulty,  confusion,  and  injustice ;  and  to  sustain  iti 
jurisdiction,  thus  assumed  over  the  administration  of  the  estate, 
will  never  permit  another  suit  to  be  instituted  for  the  same  object, 
with  the  same  parties,  and  directed  to  the  same  relief.  If  the 
relief  in  the  first  suit  can  be  extended ;  if  expense  can  be  saved  by 
incorporating  with  it  any  proceeding  which  will  avoid  the  necesatj 
of  a  second  bill,  there  is  an  obvious  propriety  in  not  peimitting 
another  suit  to  go  on.  But  a  second  suit  may  be  rendoed  neces- 
sary either,  by  collusion  in  the  former  suit ;  or  by  its  having  left 
out  some  principal  matters  of  charge ;  or  by  its  having  omitted, 
from  ignorance  or  negligence,  some  important  ground  of  relief,  (j) 

Such  an  injunction  may,  however,  in  some  cases  be  made  aa 
instrument  of  fraud  and  injury  to  the  whole  body  of  the  crediton, 
by  persons,  who  have  more  interest  in  forbearing  than  urging  their 
demands  against  the  representatives  of  the  deceased,  so  managing  it 
as  to  leave  the  representatives  in  almost  as  undisturbed  enjoyment 
of  the  assets  as  before  the  bill  was  filed.  To  prevent  such  an  abuse 
of  its  authority,  the  court,  when  asked  for  such  an  injunction,  may 
look  inio  the  answer  of  the  executor  or  administrator  and  see  what 
amount  he  admits  to  be  in  his  hands ;  or  if  he  has  not  there  stated 

(g)  Terrewest  v.  Feathertyy,  2  Meriv.  480.~(4)  TerreWestr.  Featheri»f ,  2  Merir. 
480 ;  Drewry  r.  Tbacker,  8  Swau,  529.— (t)  Surrey  v.  Smalley,  1  Vera.  467 ;  Ditwiy 
V.  Thacker,  8  Swan.  429;  Clarke  r.  Ormonde,  4  Cond.  Cha.  Rep.  64;  Price  9. 
Evana,  S  Cond.  Cba.  Rep.  284.^<j)  Coysgarne  v.  Jonei,  Amb.  818;  Law  v.  IU|' 
by,  4  Bro.  C.  C.  SO;  Clarke  v,  Ormonde,  4  Cond.  Cba.  Rep.  47 ;  Pickford  v.  Hoa- 
ter,  8  Cond.  Cba.  Rep.  842 ;  Calvert  on  Parties,  222. 
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ly  order  bbn  to  make  affidavit  of  the  amount,  and  to  bring 
aurt  that,  if  aoy,  which  he  so  admits  to  be  in  his  hands. 

ia  not  an  absolute  rule  of  the  court  to  refuse  an  injunction, 

there  is  aa  affidavit  stating  the  assets  in  the  hands  of  the 
lal  representative.  Or,  should  a  case  arise,  of  assets  wasted 
leisona]  representative,  from  the  neglect  of  the  solicitor,  by 
I  the  Buit  was  conducted,  the  court  would  hold  him  respon- 

(k)  or  should  there  be  any  improper  delay  by  the  original 
iff,  any  one,  who  has  been  allowed  to  come  in  as  a  creditor 
ly,  may  be  permitted  to  take  his  place,  sod  prosecute  the 
1}  Fpr,  although  a  plaintiff,  who  sues  on  behalf  of  himself 
i  other  persons  of  the  same  class,  as  he  acts  upon  his  own 
notioD,  and  at  his  own  expense,  retaius  the  absolute  dominion 

suit,  until  another  has  been  admitted  as  a  co-plaintiS*,  or 
1  decree  to  account,  and  may  dismiss  the  bill  at  his  pleasure ; 
^er  another  has  been  admitted  as  a  co-plaintiff,  or  a  decree 
en  passed,  he  cannot,  by  his  conduct,  deprive  other  persons 
same  class,  who  thus  become  actors,  of  the  benefit  of  the  suit 

thiolc  proper  to  prosecute  it.  (in) 

n,  therefore,  of  opinion,  that  this  is,  in  effect,  and  may  pro- 
le  considered  as  a  creditor's  suit ;  although  it  is  not  expressly 
d  to  have  been  instituted  for  the  benefit  as  well  of  the  credi- 
i  the  testator,  as  of  these  plaintiffs ;  and  that  the  order  di- 
^  notice  to  be  given  to  the  creditors  of  the  late  Philip  Ham- 
to  bring  in  their  claims,  was,  in  every  respect,  proper ;  and 
lave  the  effect  and  operation  of  allowing  a  satisfaction  to  be 
sd  to  those  creditors  who  shall  come  in  as  thus  warned,  and 
fing  a  distribution  of  the  residue  of  the  estate  among  the  re- 
e  clumants.  And,  moreover,  that  the  injunction  granted  on 
lb  of  September  last,  to  prevent  the  creditor,  Ridgely,  from 
ding  at  law  on  the  judgment  he  had. obtained  against  these 
nrs,  was  proper  and  well  warranted  by  the  nature  of  the  case. 
rder  to  ascertain  who  are  creditors,  and  also,  where  neces- 
rho  are  the  next  of  kin  of  the  deceased,  the  court  directs 

ootice  to  be  given  by  advertisements  in  newspapers,  or 


xtonp  DoogUa,  6  Vei.fiiO;  GUpin  r.  Soutbtmpton,  16  Tei.  469;  Drtwiy 
er,  S  Swan.  644 ;  Clarka  e.  OnnoDde,  4  Cood.  Ch*.  Sep.  M.~(I]  Creuzs 
r,  2  Tci.  jdh.  166 ;  Simi  v.  Ridge,  8  Menr.  4S8 ;  Powell  d.  Wsllworth,  S 
p.  16S;  Edmnndt  v.  Adand,  0  M*d.  81.— (»)  LwhUy  t.  Hogg,  II  Tei. 
itt  V.  AfidertoD,  8  Vci.  k.  B«a.  ITT;  Hkudford  b.  Stoiie,  I  Coad.  Chm.  Bep. 
ike*«  CtM,  1  filud,  SS. 


364  HAMMOND  V.  HAMMOND. 

otherwise,  subject  to  the  restrictions  of  the  act  of  assembly,  («) 
in  those  qi^arters  where  creditors  and  next  of  kin  are  most  GUj 
to  be  found,  calling  on  them  to  come  in  and  file  the  vouchen  of 
their. claims  in  the  chancery  office,  usually  within  four  months  bm 
the  day  appointed  for  the  sale  of  the  real  estate.  And  when  dot 
time  has  expired,  it  being  considered  that  the  best  possible  mcaas 
have  been  taken  to  ascertain  the  parties  really  entitled,  the  auditor 
is  then,  and  not  before,  allowed  or  directed  to  make  a  statemest 
and  distribution  of  that  amount  of  the  personalty,  if  any ;  and  of 
the  proceeds  of  the  sale  of  the  realty,  after  the  sale  has  been  finallf 
ratified,  among  the  claimants.  It  is,  however,  obvious,  that  tte 
parties  really  entitled  may  never  have  seen  or  heard  of  the  adiv- 
tisements,  or  of  the  suit ;  and,  therefore,  it  would  be  the  heiglit  of 
injustice,  that  the  proceedings  of  the  court,  wisely  adopted  widi  i 
view  to  general  convenience,  should  have  the  efiect  of  conclosiTdf 
applying  the  fund  unequally  and  v^rongfully ;  or  of  transfening 
the  property  of  the  true  owner  to  one  who  had  no  rig^t  to  iL 
And,  therefore,  the  court  will,  at  any  time  before  it  has  actually 
parted  with  the  fund,  upon  the  application  of  a  claimant,  let  liiffl 
in,  and  send  the  case  again  to  the  auditor,  to  have  the  distribution 
recast  at  his  expense ;  except,  indeed,  as  to  small  daiois,  which 
can  be  satisfied  out  of  the  accruing  interest  of  the  purchase  money 
of  the  real  estate  which  had  been  sold,  without  inconing  tke 
expense  of  a  re-statement,  (o) 

If,  however,  a  part  only  of  the  fund  remains  in  court,  such  part 
will  be  charged  with  no  more  than  its  due  proportion,  leaving  (he 

(n)  ISM,  ch.  178.— (0)  Gifikrd  v.  Hprt,  1  Scho.  ud  L«fr.  400 ;  LMhley  «.  Ibfi. 
11  Yet.  602 ;  AngeU  v.  Haddon,  1  MwL  Bep.  629 ;  David  v.  Frowd,  7  Goni  Chi. 
Rep.  S. 

Frazeb  Hontwood,  by  hit  will,  gave  £20,000,  upon  trust,  to  be  distribatedanoif 
such  of  hif  relations  by  consanguinity,  who  should  not  ekcb  be  worth  mon  tha 
j&2,00p ;  and  who  shoiild«  within  two  yean  after  his  death,  apply  to  partici|iileii 
the  donation.  And,  that  they  might  be  apprised  of  it,  directed  that  notice  iliodd 
be  given  by  advertisement  in  the  London  Gazette,  and  such  other  newspapen  iihs 
executors  should  think  proper,  once  a  month,  for  two  years  after  his  death.  1^ 
testator  died  on  the  28th  of  January,  17S4;  and  the  executors  having  advertMif 
directed,  applications  were  made  within  the  two  years  by  four  hundred  and  fiftj-0 
persons  who  resided  in  different  parts  of  the  worid,  to  wit:  England,  ScoM 
Ireland,  Spain,  Portugal,  Antigua,  Jamaica,  and  South  Carolina.  After  which,  ftc 
case  was  heard,  and  a  distribution  made  accordingly.  Bennett  v.  Honywood.  Ash. 
708.  There  have  been  several  creditors'  suits  in  this  court,  within  the  last  tea 
years,  in  which,  on  a  notice  of  only  four  months,  more  than  one  hundred  and  fltf 
creditors  have  come  in  under  the  decree.    Simmons  ».  Tongue,  post. 
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claimant  to  sedc  satiafiictioii  for  the  residue  from  the  next  of  kin, 
legatees,  heirs  or  devisees  to  whom  the  other  shares  of  the  fund 
had  been  actually  paid.  But  after  the  court  has  actually  parted 
inth  the  whole  ftrnd,  upon  a  bill  filed  by  a  creditor,  next  of  kin, 
heir,  or  devisee  against  those  alleged  representatives  of  the  de- 
ceased, among  whom  the  property  had  been  distributed,  the  court 
win,  \Kfon  proof  of  no  wilful  default  on  the  part  of  such  creditor, 
leit  of  Idn,  heir  or  devisee ;  nor  any  want  of  reasonable  diligence, 
compd  the  next  of  kin  or  distributees  to  pay  or  restore  to  such 
plaintiff  that  to  which  he  may  appear  to  be  justly  entitled.  ( p)  But 
if  the  whole  estate  has  been  distributed  and  actually  paid  over  to  the 
eniiUirs  of  the  deceased,  or  in  so  fiff  as  it  had  been  so  actually 
paid  away,  then,  as  such  creditors  cannot  be  made  to  refund, 
claimants  of^  and  upder  the  deceased  debtor,  who  may  thereafter 
come  in,  can  take  nothing  by  their  application;  not  upon  the 
ground,  that  their  claims  are  without  foundation ;  but  because  by 
their  negligence  they  have  lost  all  means  of  relief,  {q) 

A  publication  warning  all  claimants,  unknown  to  the  court,  to 
come  in  and  file  the  vouchers  of  their  claims  against  the  estate,  is  a 
constructive  notice,  upon  which  it  is  presumed  to  be  safe  to  proceed 
to  make  a  distribution  of  it  among  all  those  ^ho  then,  after  such 
notice,  shall  have  come  in  and  made  claim.  That,  however,  can** 
not  apply  to  a  legatee,  or  any  other  claimant  who  then  fails  to 
come  in  and  assert  his  right,  but  whose  title  appears  upon  the  face 
of  the  proceeding ;  and  who  must,  therefore,  have  a  proportional 
share  of  the  fund  set  apart  for  his  satisfaction,  (r) 

Should  a  claimant  find  it  necessary,  for  any  purpose  advanta- 
geous to  himself,  to  introduce  any  matter,  not  apparent  upon  the  face 
of  the  voucher  of  his  claim,  he  may  be  permitted  to  do  so  by  peti- 
tion; or  if  the  relief  he  seeks  cannot  be  so  obtained  he  may  file  a 
cross  bill.  («)  But  the  most  usual  way  for  a  creditor  to  come  in  is 
by  merely  filii^  the  voucher  of  his  claim  with  such  an  affidavit 


{p)  Hercy  v.  DiDwoody,  4  Bn>.  C.  C.  266 ;  Good  v.  Blewitt,  19  Yes.  SST;  Oil- 
lespie  V.  Alexander,  8  Cond.  Cba.  Rep.  830;  Greig  v.  Sumerrille*  4  CoDd.  Cba. 
Sep.  457;  David  v.  Frowd,  7  Good.  Cha.  Rep.  S ;  Mitf.  Hea.  166 ;  2  Few.  Exch. 
Pta.2S8,  278;  Strike's  Gase,  1  Bland,  86;  WUliamson  v.  Wilson,  1  Bland,  441; 
I^oney  v.  Hammond,  1  Bland,  46S.— (9)  Lowthian  v.  Hasel,  4  Bro.  G.  G.  168; 
ffiodman  v.  Glayton,  ante  887 ;  1796,  ch.  101,  sub  ch.  8,  s.  18.— (r)  Good  9. 
Bfewit,  19  Yes.  888 ;  Waite  v.  Temple,  1  Gond.  Gha.  Rep.  162 ;  Anonymous,  4 
Sieh.  Sep.  72.— (s)  Latonebe  v.Dunsany,  1  Scbo.  and  Lefr.  149;  Strike's  Gase» 
lBbuid,8S. 
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annexed  as  is  required  for  authenticating  such  a  claim  in  &e 
Orphans  Court,  {t)  -  The  meaning  of  which  practice  is,  that  a 
person  should  not  come  here,  and  claim  a  debt  without  giving  tliat 
assurance,  that  it  is  due,  which  arises  from  his  affidavit ;  which  abo, 
if  the  debt  be  contested,  affords  a  protection  against  the  conda- 
sion  from  other  evidence,  that  it  is  due,  when  the  contrary  may  be 
within  the  knowledge  of  the  party  himself;  {u)  and  moreover, 
because  of  its  being  proper  to  follow  the  rule  prescribed  for  the 
Orphans  Court,  under  similar  circumstances,  in  order  that  thoe 
may  be  a  consistency  in  the  administration  of  justice.  But  if  the 
claim  be  contested,  as  it  may,  by  a  plaintiff,  a  defendant,  or  aof 
one  who  has  been  allowed  to  come  in,  and  whose  interest' may  be 
affected  by  it,  no  attention  is  to  be  given  to  the  affidavit,  the  dua 
must  be  established  by  full  proof  as  on  issue  joined  before  a  jvj; 
or  it  will  be  rejected.  The  admission  of,  or  even  a  judgmeat 
against  an  executor  or  administrator  can  be  of  no  avail  against  the 
heir  or  devisee,  (w)  And  if  all  the  original  parties  to  the  soit 
should  waive  the  statute  of  limitaticms,  still  it  may  be  rdied  on  by 
any  one  who  comes  in,  and  may  have  an  interest  to  protect  by 
relying  on  the  statute,  (x) 

In  general  no  claim  can  be  considered  as  a  debt  due  by  the  de* 
ceased ;  and,  as  such,  entitled  to  be  paid  out  of  his  estate,  hot  that 
which  he  owed  at  the  time  of  his  death,  and  was  then,  or  there- 
after payable ;  and  the  balance  only  of  such  a  claim,  for  which  the 
deceased  was  then  liable,  is  the  amount  to  be  satisfied  in  whole,  or 
in  due  proportion,  (y)  Where  the  assets  are  sufficient  to  pay  d 
the  creditors  of  the  deceased ;  or  where  there  is  an  ample  sdveot 
fund,  it  cannot  be  necessary  to  attend  to  the  order  in  which  the 
debts  are  satisfied,  or  to  adjust  any  apportionment  among  them; 
since  nothing  can  be  awarded  to  the  next  of  kin  or  legatees,  heiis 
or  devisees  of  the  deceased,  or  to  the  debtor  himself  until  all  his 
creditors  have  been  satisfied  to  the  full  amount  of  their  respeGtin 
claims,  principal  and  interest ;  for  if  a  creditor  is  entitled  to  aoj 
interest  it  is  as  much  a  debt  as  the  capital  itself,  {z) 

(0  1799,  ch.  101,  sub  ch.  0.— (u)  Fladong  v.  Winter,  19  Ves.  199.— (•)  W- 
nam  tt.  Bates,  8  Cond.  Cba.  Rep.  855 ;  Dorsey  v.  Hammood,  1  BlaDd,  470.— (i) 
Sheiwen  v.  Vanderhont,  4  Cond.  Cha.  Rep.  458 ;  S.  C.  6  Cond.  Cba.  Rep.  4QS; 
Strike's  Case,  1  Bland,  91.— (y)  As  to  annuities,  William's  Case,  poet  3  toI.-{«) 
Bromley  v.  Goodere,  1  Atir.  75 ;  Rowe  r .  Bant,  1  Dick.  150 ;  Lloyd  v.  Williams,  £ Atk. 
Ill ;  Ex  park  Morris,  8  Bro.  C.  C.  79;  £a;  parte  Cbampion»  8  Bro.  C.  C.  416;  Jb 
jNirfo  Mills,  a  Ves.  juD.  295 ;  JBc/NirteClaike,  4  Ves.  677;  JE^jMrif  BMve.9  T«. 
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A  statement  Kquidattng  die  amotiiit  dae  to  each  creditor,  inclu- 
ttfe,  or  ezclasiYe  of  interest,  mast  always  be  made,  in  a  creditor's 
suit,  according  to  the  nature  of  each  claim.  And  therefore,  it  fa 
necessary,  in  all  sach  suits,  that  the  nature  of  the  claim  for  inte- 
rest, and  the  mode  of  computing  it  should  be  attended  to,  in  order, 
that  a  correct  distribution  may  be  made,  even  where  the  fund  may 
be  sufficient  to  pay  all ;  and  more  particularly  so  where,  the  estate 
being  insufficient,  the  seyeral  claimants  can  only  be  satisfied  in 
part  and  m  due  proportion. 

Interest  on  money  is  defined  to  be  the  compensation  which  the 
borrower  pays  to  the  lender  for  the  profit  which  he  has  an  oppor- 
tunity of  making  by  the  use  of  the  money ;  part  of  that  profit 
natoially  belonging  to  the  borrower  who  runs  the  risk,  and  takes 
fhe  trouble  of  employbg  it ;  and  part  to  the  lender  who  affords 
Itim  die  opportunity  of  making  the  profit,  (a)  According  to  this 
definition,  it  is  only  that  part  of  the  interest  which  belongs  to  the 
lender,  and  which  he  may  legally  sue  for  and  recover,  that  is  now, 
and  so  often  becomes  the  subject  of  judicial  consideration. 

In  England,  according  to  the  principles  of  the  common  law, 
interest  was  not  allowed  upon. a  sum  certain,  payable  at  a  given 
day.  The  action  of  debt  being  the  only  mode  of  recovering  a 
mun  certain,  except  where  there  was  a  breach  of  covenant ;  and, 
in  that  action,  the  defendant  being  commanded  to  render  to  the 
pisintiffthe  debt,  or  shew  cause,  the  payment  of  the  specified 
debt,  without  any  thing  more,  answered  the  action  and  put  an  end 
to  the  suit  And  thus,  interest  forming  no  proper  part  of  the  ori- 
ginal debt  at  law,  it  was  held  to  be  created  only  by  the  nature  of 
the  security.  This  general  rule,  it  is  said,  prevents  acts  of  kind- 
ness fiom  being  converted  into  mercenary  bargains;  and,  by 
indring  it  the  interest  of  traders  to  press  for  payment,  thereby 
checks  that  pernicious  extension  of  credit  which  is  so  often  ruin- 
ous to  both  parties.  (()  But  in  debt  upon  a  bond,  with  a  condi- 
tion to  pay  a  lesser  sum,  the  defendant  was  authorized  by  a  statute 
to  make  satisfaction  by  the  payment  of  the  lesser  sum  with  inte- 

IM;  Bateher  «.  ChoKhiU,  14  T/es.  578 ;  Ex  parU  Kock,  1  Yes.  tc  Bea.  844 ;  Bertie 
'•  Abingdon,  8  Merir.  606 ;  Turner  v.  Turner,  1  Jac.  h  Wal.  89 ;  Ex  parU  Deey, 
I  BiU  k  Bet.  77 ;  Dickenson  v.  Harrison.  2  Ezch.  Bep.  106;  Pow.  Mortg.  891 ; 
<3mm  9.  Manhaidt  1  Bland,  846.^(a)  Smith's  Wealth  Nat.  tib.  1,  eh.  6,  p.  78 ;  8 
FoBb.  488-^6)  Anderson  v.  Dwyer,  1  Bcbo.  k  Lefr.  808;  Higgins  v.  Sargent,  9 
^^  Law  Rep.  101;  Amott  9.  Redfem,  18  Com.  Law  Hep.  1 ;  Frahling  v,  Shtm- 
^>  18  Com.  Uw  Bep.  100. 
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rest  (c)  And,  in  many  other  caaeB,  where  there  is  either  a 
express  or  implied  contract  or  usage  of  trade  requiring  interest  to 
be  paid,  as  on  negotiable  notes  and  the  like,  the  English  courts  of 
common  law  give  interest  down  to  the  day  of  signing  the  judg* 
ment.  {d)  And  so  too,  where  there  has  been  a  wrongful  withhold- 
ing of  the  debt,  the  jury  is  permitted  to  bring  in  a  verdict  allow* 
ing  interest  in  the  shape  of  damages  for  the  detention  <rf  tk 
money.  But,  in  general,  no  interest  is  eyer  giren,  by  the  EngUA 
courts,  upon  mere  simple  contract  debts,  as  for  goods  sold  aod 
delivered,  &e.  {e)  A  plaintiff  is  not  suffered  to  sue  out  ezeciitioii, 
in  any  case,  for  more  than  the  whole  atoount  awarded  to  him  by 
his  judgment ;  yet  if  his  judgment  be  not  satisfied,  he  may  bring 
an  action  of  debt  upon  it,  in  which  the  whole  accumulated  anoook 
of  it,  constituted  of  the  principal  and  interest  of  the  debt,  or  tke 
damages  assessed,  and  the  costs,  considered  as  one  entire  debt  wil 
be  allowed  to  carry  interest  until  the  signing  of  judgment  in  sadi 
action,  (f) 

In  Maryland  interest-  on  money  is  not  only  giy^i  in  all  cases 
where,  in  England,  it  would  be  awarded  to  the  creditor;  but,  in 
many  other  cases  where,  according  to  the  English  law,  be  would 
not  be  allowed  to  recover  any  thing  in  the  nature  of  interest  foe  the 
detention  of  his  money.  It  is  here  given  by  the  court,  or  left  to 
the  jury,  as  in  some  cases  in  England,  to  give  or  not,  at  thdr 
pleasure,  in  almost  all  kinds  of  cases ;  (g)  as  on  a  claim  for  rents 
and  profits  ;  (A)  for  rent ;  (t)  for  the  value  of  goods  replevied ;  (/) 
for  the  value  of  land  not  conveyed  according  to  contract ;  {k)  for 
money  which  had  been  actually  used ;  {I)  for  the  balance  doe  on 
an  account  stated ;  (m)  for  a  sum  of  money  which  the  defiendaot, 

(c)  4  Ann,  ch.  16,  f .  12, 18 ;  Tidd  Prt.  484.— (if )  RobinBon  «.  BUnd,  t  Sw- 
1085;  Pierce  v.  FothergiU,  20  Com.  Law  Rep.  ^SS.— (<)  Blaney  «.  Heodnek,! 
Wils.  206 ;  Gordon  v.  Swan,  12  East.  419 ;  Marshall  v,  Poole,  18  East.  98 ;  CiHoi 
9.  Bragg,  16  East.  228.— (/)  Bodily  o.  Bellamy,  2  Barr,  1095;  EntwisUe  «.  Shep- 
herd, 2  T.  R.  78;  Creuze  v.  Hunter,  2  Yes.  jun.  182,  167;  Amott  v,B/tdkn,U 
Com.  Law  Rep.  1;  Cbarcher  v.  Stringer,  22  Com.  Law  Rep.  18S;  WatkiBia 
Morgan,  25  Com.  Law  Rep.  584;  Pierce  v.  FothergiU,  29  Com.  Law  Rep.  296; 
Petersdorflfs  Abr.  tit.  Interest.— (g)  Francis  v,  Wilson,  21  Com.  Law  Rep.  S9I; 
Bann  v.  Dalzel,  14  Com.  Law  Rep.  856 ;  S.  C.  28  Com.  Law  Rep.  299;  Newsoa  $. 
Doaglass,  7  H.  &.  458;  Karthans  v,  Owings,  2  G.  &  J.  UB.^h)  Davis  v.  Wsleh, 
2  H.  b  J.  844 ;  Hannah  K.  Chase's  Case,  1  Bland  282 ;  Ferrers  v.  Ferrera^  Ca.  Toi* 
Talb.  2.^(t)  Williams  v.  The  Mayor  of  Annapolfs,  6  H.  &  J.  529.— (/)  Karthsni 
V.  Owings,  2  G.  8t  J.  446.— (X?)  Cannell  v.  M'Clean,  6  H.  8c  J.  800.— (I)  Newsona. 
Donglass,  7  H.  &  J.  458.— (m)  Contee  v.  Findley,  1  H.  fc  J.  881 ;  Boidlay «.  Bto 
8  H.  8c  McH.  167. 
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by  his  receipt,  promised  to  return  '^en  called  on  to  do  so ;'  (») 
and  die  like.  By  an  English  statute,  passed  in  the  year  1705,  and 
adopted  here,  it  is  declared,  that,  in  an  Itction  on  a  bond,  vriih  a 
condition  for  tbe  payment  of  a  lesser  sum,  the  defendant  inay  plead 
the  payment  of  the  principal  and ,  interest  due  by  the  condition  in 
bar;  or  may,  pending  the  suit,  bring  such  principal  and  interest 
into  court  in  satisfaction  of  the  debt,  (o)  And,  by  a  legislatiye 
enactment  of  the  provincial  government,  it  was  declared,  that  the 
courts  of  common  law  might  assess  damages  and  give  final  judg- 
ment in  all  actions  of  the  case  upon  assumpsit,  whether  the  same 
AoM  be  entered  upon  default,  demurrer,  or  confession  without  a 
writ  q[  inquiry.  (  p)  Under  this  authority,  and  in  accordance  with 
flie  English  practice,  the  court  itself,  in  all  actions  upon  bills  of 
exchange  and  promissory  notes ;  and,  in  some  other  cases,  where 
intetest  was  allowed  in  the  shape  of  damages,  calculated  the  inte- 
rest, added  it  to  the  principal,  and  gave  judgment  for  the  whole 
amount  thus  found  <lue.  {q)  This  provincial  law  having  been 
repealed  by  an  act  confined,  by  its  terms,  to  cases  after  an  inters 
locutoiy  judgment  where  the  plaintiff  was  entitled  to  a  vnrit  of 
inquiry;  and  where  the  damages  sustained  could  not  be  ascer- 
tamed  without  the  intervention  of  a  jury ;  (r)  the  courts  stiU  con- 
Unue  to  exercise  the  power,  as  formerly,  in  actions  on  bills  of  ex- 
change, and  tbe  like,  of  calculating  the  interest,  and  entering  up 
judgment  for  the  whole,  thus  ascertained,  and  costs,  (s) 

In  the  year  1760,  it  was  declared,  by  the  court  of  King's  Benoh, 
of  England,  that  nothing  could  be  more  agreeable  to  justice,  than 
that  interest  should  be  carried  down  to  the  actual  payment  of  the 
money,  (t)  Yet  notwithstanding  the  obvious  correctness  of  this 
position,  owing  to  the  strict  fonns  by  which  the  courts  of  common 
law  were  tied  up,  interest  has  never,  in  England,  been  carried 
down  farther  than  to  the  day  of  signing  judgment ;  nor  here  until 
lately,  and  that  only  exclusively  of  costs.  Although  it  had  always 
been  the  course  of  the  courts  of  equity,  as  weU  in  England  as 
here,  in  ordering  the  payment  of  money,  on  which  interest  was 

(n)  Danalt  v,  Magnider,  1  H.  &  6.  4S9.— (o)  4  Ann,  cb.  16, 8. 12,  and  IS ;  Kilty 
Bep.  246 ;  Godfrey  v,  Watson,  3  Atk.  617 ;  Creuze  v.  Hunter,  2  Ves.  jun.  167.— 
{p)  1722,  ch.  6.— (g)  Thelluson  v.  Fletcher,  1  Doug.  816;  Shepherd  v.  Charter,  4 
T.  R.  276.— (r)  17S4,  cb.  46 ;  Wilmer  v,  Harris,  6  H.  8c  J.  8 ;  Hopewell  v.  Price, 
2  H.  a  6. 276^(1)  2  Harris'  Ent.  87.— (0  Bobinflon  v.  filand,  2  Burr.  1066. 
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allowable,  to  direct  interest  to  be  carried  down  to  tbe  time  of  the 
actual  payment,  or  the  bringing  of  the  money  into  court,  (u) 

It.  has  been  declared  by  an  act  of  assembly,  that,  in  all  adioM 
brought  for  the  penalty  of  any  bond  or  contract,  the  juiy  mij, 
under  the  direction  of  the  court,  upon  the  plea  of  payment  or  per- 
formance,  find  what  sum  of  money  is  really  due  to  the  plaiatif  ; 
upon  which  judgment  shall  be  entered  for  the  penalty  to  be  ideaaed 
upon  the  payment  of  the  sum  so  found  due,  and  interest  on  tk 
same  until  paid  and  costs,  {w)  So  that,  under  this  act,  the  pUa- 
tiff  may,  ^  in  an  action  of  debt  upon  a  judgment,  recover  fvftcr 
interest,  except  on  the  costs,  upon  the  aggregate  amount  of  lai 
judgment,  and  have  his  executbn  thereon  levied  accordingly,  is 
for  example,  if  the  debt  really  due  was  $100,  with  $30  intaat^ 
the  jury  would  be  directed  to  find  a  verdict  for  $130,  upon  nUck 
judgment  would  be  entered  with  interest  on  the  same  from  the  day 
of  signing  the  judgment  until  paid,  (x)  It  had  also  becone 
usual,  in  the  oourts  of  common  law,  in  actions  of  debt,  aasoaq^- 
sit,  &c.  where  the  defendant  canfes$ed  judgment,  to  enter  it  for  the 
amount  claimed  in  the  declaration,  with  a  memorandum  at  the  foot 
of  the  judgment,  that  it  should  be  released  on  the  payment  of  the 
whole  sum  then  due,  with  interest  thereon  from  that  day  and  pud, 
and  costs  of  suit,  (y)  After  which  it  was  enacted,  that  aU  judg- 
ments by  default,  and  in.  all  cases  where  a  verdict  should  be  (^vea, 
the  judgment  thereon  should  carry  interest  in  the  same  mmmtrm 
in  cases  of  a  cof^ession  of  judgment,  (z) 

Equity,  in  this  respect,  follows  the  law ;  or,  rather  has  ahngv 
pursued  a  similar  course,  and  allows  interest  in  all  cases  when, 
under  like  circumstances,  it  might  be  recovered  at  law.  (a)  Aad 
therefore,  as  a  judgment  here,  as  in  England,  always  had  tbe 
effect  of  converting  the  interest  then  due  into  principal,  so  that,  is 
an  action  ,of  debt,  interest  might  be  recovered  upon  the  lAflk 
amount ;  and  as  such  subsequent  interest  may  now  be  levied  hcie 
under  a  Jieri  facias.  (()  So  upon  the  whole  amount  awarded  bj  tt 


<tt)  Creuze  v.  Honfter,  2  Vei.  jun,  166;  Millar  v.  Baker,  1  Bland,  148,  aob; 
Long  tt.  Gonucb,  1  Blaad,  861,  note;  Parker  «.  Mackall,  ante  62;  Woodmdf- 
Chapman,  ante  68;  Sloes  v,  McUvane,  ante  72;  Craig  «.  Baker,  ante  28Sw— (•) 
1785,  ch.  SO,  8. 18.— (2)  2  Harris'  Ent.  192.— (y)  2  Harris'  £nt  87, 97.— (^  M 
cb.  158, 8.  4;  1811,  ch.  161,  s.  6 ;  Hawkins  v,  Jackson,  6  H.  St  J.  161.— («)  Pttte 
V.  Hutchinson,  8  Yes.  188 ;  Upton  v.  Feirers,  6  Yes.  808 ;  Domlbid  v.  Dorafai  U 
Yes.  129;  Lowndes  v.  CoUens,  17  Yet.  28.— (6)  Owinn  v.  Whilaker,  1  H.fc  ^ 
754. 
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Older  or  decree  of  this  court,  subsequent  interest  is,  to  the  same 

extent,  and  in  like  manner,  recoYerable.    The  auditor,  in  a  credi- 

toi's  suit,  always  makes  a  statement. of  the  claims  of  the  creditors, 

allowing  interest  to  each,  if  entitled  to  it ;  and,  the  aggregate  thus 

shewn,  is  considered  as  the  liquidated  debt  then  due  to  each ; 

and  an  order  confirming  such  a  statement,  is  a  judgment  of  the 

court  m  fiiTOur  of  each  creditor,  which,  like  a  judgment  at  law, 

cofiTerts  the  interest  into  principal.     Interest  is,  therefore,  to  be 

computed  from  that  time  forward  upon  the  aggregate  amount,  (c) 

So  that  it  may  be  regarded  as  a  general  rule,  here  as  in  England, 

that  where  a  debt  is  liquidated  by  an  auditor's  statement  confirmed, 

the  whole  carries  interest  fi'om  the  date  to  which  such  confirmation 

relates;  and  so  toiies  quotiesy  as  any  new  statement  may  be 

made,  (d)    And  if  the  debtor  should  appeal ;  and  the  judgment 

(c)  Bacon  v.  aeik,  1  P.  WiU.  480;  Brown  «.  Barkham,  1  P.  Will.  658;  Bick- 
huD  V,  Crots,  2  Yet.  471 ;  lioyd  v.  Williama,  2  Atk.  Ill ;  The  Drapers'  Company 
«.  Davit,  2  Atk.  211 ;  Wainwrigbt  v.  Healy,  2  Dick.  444 ;  Creuze  v.  LowUi,  4  Bro. 
C.  C.  107,  sis ;  Creaze  «.  Hunter,  2  Yes.  jun.  165 ;  BeU  v.  Free,  1  Swan.  90 ; 
Gnaat  V.  Taykn-,  9  Cond.  Cba.  Bep.  47;  Lamott  v.  Sterett,  1  H.  &  J.  47.— (<2) 
Keily  V.  Lord  BeUew,  1  Bro.  P.  C.  202 ;  Bradsbaw  o.  Asttey,  1  Bro.  P.  C.  665 ; 
Lloyd  V.  Baldwyn,  1  Dick.  129 ;  Bedford  v.  Coke,  1  Dick.  ITS ;  Pottenger  v,  Steuart, 
S  H.  k  J.  856 ;  Slooa  «.  McIIvane,  ante  72 ;  Craig  «.  Baker,  ante  288 ;  Tyson  v. 
BolfiBgsworth,  ante  888 ;  Norwood  r.  Norwood,  9  June,  1800,  poet. 

ATsunoir  v.  Hai.l.— This  biU  was  filed  on  the  12th  day  of  May,  1750,  by 
Geoige  Atkinsoc  surviving  executor  of  Christopher  Orindall,  deceased,  against  John 
Hall.  The  biU  stated,  that  the  defendant  being  indebted  to  Grindall  in  the  sum  of 
£268  Ot.  4d,  steriing,  on  the  15th  of  August,  1746,  to  secure  the  payment  thereof 
nilh  interest,  on  the  first  of  June  then  next,  mortgaged  to  him  certain  tracts  of  land 
thendn  described ;  that  the  day  of  payment  had  elapsed,  and  that  no  part  of  the  debt 
hd  been  paid.  Whereupon  it  was  prayed,  that  the  defendant  might  be  decreed  to 
^y  the  debt  and  interest  due,  and  to  grow  due  with  costs,  by  a  short  day  to  be  ap- 
pointed by  the  court ;  or  else  be  absolutely  foreclosed  from  all  manner  of  equity 
ind  redemption  of  the  mortgaged  premises ;  and  that  the  plaintiff  might  have  such 
oQier  relief  in  the  premises,  as  was  usual  in  cases  of  this  nature. 

The  defendant  put  in  his  answer,  in  which  he  admitted  the  execution  of  the  mort- 
gage; bot  aUeged,  that  the  lands  were  of  much  greater  value  than  the  debt  and 
loteKst;  that  the  mortgagee  Grindall,  in  his  life-time,  committed  great  waste  on  the 
Borfgaged  premises,  l^  cutting  biUets  and  handspikes,  and  destroying  a  warehouse 
of  coosiderable  value ;  and  that  the  land  was  rented  to  several  tenants,  who  were 
waned  by  the  agent  of  Grindall,  not  to  pay  their  rents  to  this  defendant.  And  this 
defendant  farther  alleged,  that  after  being  allowed  for  the  waste  committed  and  for 
tbe  rents  and  profits,  he  was  ready  to  submit  to  a  decree,  to  bring  the  residue  into 
court,  lix. 

To  this  answer  the  plaintiff  put  in  a  general  replication ;  and  a  commission  was 
issued  to  take  testimony ;  which  having  been  returned  without  any  d^>ositions 
being  taken,  it  was  afterwards  ordered,  by  consent,  that  a  commission  be  issued  to 
i«dit  aceoMiifeit  letatiiu:  to  the  roattsr  in  ditpnte  between  the  parties.    Wbereupoa 
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below  should  be  affirmed,  here  as  in  England,  llie  appellate  oovt 
may,  according  to  the  express  provisions,  and  the  spirit  of  sewnl 

comminionera  being  named  and  ttruck,  a  commmission  in  the  ui oil  form,  (1 BW 
124, 465,)  issued  accordingly  to  James  JMaccubbin,  Robert  8wan»  Tbojnas  ^ag^ 
and  William  Chapman,  who  made  the  following  report. 

To  his  Excellency  Horatio  Sharpe,  Esquire,  Chancellor  of  Maryland.    We  boa- 
bly  certify,  that  by  virtue  of  a  commission  issued  out  of  his  Lordship's  Higfa  Goat 
of  Chancery  to  us,  and  Thomas  Sprigg,  and  William  Chapman  directed,  ts  sliAi^ 
settle,  audit,  and  atJ^ust  all  accounts  relating  to  the  matter  in  dispute,  in  die  sn4 
court,  depending  between  George  Atkinson,  executor  of  Christopher  Giindall,  nui- 
neri  deceased,  complainant,  and  John  Hall  defendant ;  we  met  at  Ae  bouse  of  Ms. 
Catharine  Jennings,  in  Annapolis,  known  by  the  sign  of  the  Bunch  of  Qaft$,m 
the  29th  day  of  May  instant;  where  the  said  John  Hall,  or  any  peisoD  for  hiiB,  4U 
not  appear,  although  affidavit  was  legally  made  of  his,  the  said  John  Hall's  hari^ 
had  due  notice  of  the  time  and  place  of  mefctiDg.    And  thereupon,  the  said  George 
Atkinson,  in  his  capacity  as  aforesaid,  produced  unto  us  a  mortgage  deed  fnm  tht 
said  John  Hall,  the  defendant,  to  Christopher  GrindaU»  in  his  life-time,  datid  ths 
10th  day  of  August,  1746,  which  said  mortgage  appears  to  us  to  have  been  ddj 
signed,  acknowledged,  and  recorded,  a  copy  whereof  is  hereunto  annexed,  wfaerelij 
it  appears  to  us,  that  there  is  now  due  on  the  same  mortgage  the  principal  fom  of 
£263  0«.  4d,  sterling,  and  for  seven  years  and  nine  months  interest  to  the  dais 
above  mentioned,  allowing  the  deduction  for  alteration  of  the  style  £  122  6».  Ml  ster- 
ling, which,  in  the  whole,  amounts  to  £385  6s.  Id.  sterling.   All  which  is  hninbly 
submitted  to  your  Excellency  by  J.  Maccubbin,  Rob.  Swan. 

2Qth  October,  1765. — Sharps,  ChanaUor,-— It  appearing  by  a  report  msde  by 
commissioners  appointed  to  state  and  settle  the  accounts  between  the  paitieB  in  thb 
cause,  there  was  due  to  the  complainant's  testator,  on  the  twenty-nintti  of  May 
instant,  the  sum  of  £885  6f.  Id.  sterling,  ibr  principal  and  interest  upon  the  lu 
advanced  on  the  said  mortgaged  premises ;  and  that  fiom  the  said  29th  day  of  M^ 
until  the  29th  day  of  October,  being  the  day  of  passing  this  decree,  there  is  doc  to 
the  complainant's  testator  the  sum  of  £9  12s.  7d.,  being  for  five  months  intereftoa 
the  aforementioned  sum  of  £885  6f.  1<2.;  which,  in  the  whole,  amounts  to  £SM 
18«.  Sd.  It  is,  therefore,  Ordered,  adjudged,  and  decreed,  that,  in  case  the  defea- 
dant  doth  not,  on  or  before  the  29th  day  of  April  next,  pay  unto  the  complainant  (be 
said  sum  of  £894  18«.  Sd,  sterling,  with  lawfiil  interest  for  the  same,  and  alao  ttt 
costs  expended  by  the  complainant  in  this  suit,  the  said  defendant  and  all  clalffltng 
by,  from,  or  under  him,  shall  be  ever,  and  they  are  hereby  irom  thenceforth,  debi^ 
red  and  foreclosed  of  ail  manner  of  equity  of  redemption  or  reclaim,  in  and  to  tte 
said  mortgaged  premises ;  and  that  the  estate  in  the  said  premises  be  free  and  abw- 
lute  of  and  from  all  redemption  and  equity,  and  power  of  redemption  of,  in,  or  bf 
the  said  defendant,  his  heirs  or  assigns,  or  any  person  or  persons  claiming  by.  horn, 
or  under  him  or  them.— Chancery  Proceedings,  Ub.  8.  R.  No,  6,  fd,  12S6. 

PATTisoir  V,  F&AZiER.— This  bill  was  filed  on  the  28d  of  April,  1791,  by  JsaM 
Pattison,  one  of  the  creditors  of  Alexander  Frazier,  late  of  Calvert  county,  ds- 
ceased,  in  behalf  of  himself  and  the  other  creditors,  against  John  Alczandff  Tn- 
zier.  It  alleges,  that  Alexander  Frazier,  deceased,  was  indebted  to  the  plaintif  is 
the  quantity  of  108,000  lbs.  of  crop  tobacco,  and  in  the  sum  of  £850  1ft.  Sd.;  ibr 
the  payment  of  which,  with  interest,  he  gave  his  bond  on  the  Sd  of  Juraaiy,  ITN; 
and  also  in  the  fbitlMr  quantity  of  12,940  ibf.  of  crop  tobacco,  and  in  tiM  wmei 
iB8416s.9d.,oiiope»aceowit  And  beiiig  ss  iwteUed  to  tiris  pliimtiff  wd  In  smnl 
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legislatiTe  enactments,  add  the  interest  which  had  accrued  upon 
the  judgment  below  to  its  aggregate  amount,  and  direct  the  whole 

otben,  he  died  in  the  montli  of  Jane,  1790,  iotestite  and  without  inae,  leaving  the 
deTcfidant,  in  inftnt,  to  whom  hia  real  estate,  connsting  of  a  moiety  of  two  adjoin^ 

ing  paicds  of  land,  containing  about acres,  descended ;  which  lands  had  been 

devbed  to  him  and  this  defendant,  by  their  father,  in  the  words  IbUowing : 

*I  give  and  bequeath  aU  the  lands  that  I  am  possessed  of  to  be  equally  divided 
between  my  two  sons,  Alexander  and  John  Alexander,  to  them  and  their  heirs  for 
sfer;  but,  if  in  case  either  of  my  said  sons  should  die  without  any  heir  lawfully 
begotten  of  his  body,  or  before  he  arrives  at  the  age  of  twenty-one  years,  that  then 
ia  each  case  his  part  to  be  the  sole  right  and  property  of  my  surviving  son,  tiis  heirs 
imI  assigns,  for  ever.  My  will  and  desire  is,  that  my  son  Alexander  do,  out  of  bis 
part  of  my  estate,  expend  so  much  money  as  will  be  sufficient  to  give  my  son  John 
Alf lander  a  good  education.  Whereas  I  have  given  all  my  land  to  my  two  sons, 
my  wiU  is,  that  the  division  line  shall  begin  at  Rdce's  Land,  and  so  running  towards 
Fishing  Creek ;  my  son  Alexander  to  have  the  first  choice  of  the  land.  The  resi- 
due and  remainder  of  my  personal  estate  I  give  to  be  equally  divided  between  my 
two  sou,  their  heirs  and  assigns,  for  ever.  I  constitute  and  >  appoint  my  loving  aon 
Aienoder  Frazier  whole  and  sole  executor  of  this  my  last  wiU  and  testament.' 

The  bill  iurther  states,  that  Alexander  Frazier  was  above  the  age  of  twenty-one 
at  tbe  time  of  his  death ;  and,  in  virtue  of  the  election  given  to  him  by  this  devise,  did 
in  hb  iife-tim^,  elect  to  have  the  southermost  moiety  of  the  land  so  devised,  which 
he  improved  by  erecting  houses  thereon,  and  repairing  those  already  built,  at  con- 
siderable expense ;  that  the  personal  estate  of  the  said  Alexander  Frazier  amounted 
to  no  more  than  £850  18«.  4d.  as  appeared  by  the  inventory  returned  by  the  defen- 
dant John  A.  Fiazier,  vrho  took  out  letters  of  administration  on  tbe  same,  and  was 
theiefare  insuiBeient  for  the  payment  of  his  debts.  Whereupon  it  was  prayed,  that 
John  A.  Frazier,  being  an  infent,  a  guardian  might  be  appointed  for  him  to  m^e  an- 
swer; and  that  tbe  real  estate  of  Alexander  Frazier,  deceased,  or  so  much  thereof  as 
algbtbe  necessary,  might  be  sold  for  the  payment  of  his  debts. 

Tbe  defendant  John  A.  Frazier,  on  the  7th  of  May,  1792,  filed  his  answer  by  his 
gnaidiaB  ad  Ktan,  in  which  he  admitted  the  death  of  ^is  brother  Alexander,  as 
■tiled,  and  that  the  lands  had  been  devised  to  him  by  their  father,  as  set  forth;  but 
the  interest  which  they  thereby  took,  he  submitted  for  decision ;  that  by  the  will 
of  fiieir  father,  his  brother  was  required  to  maintain  and  educate  him;  that  his 
Mber,  after  the  death  of  their  fiither,  took  possession  of  all  his  real  and  personal 
estate,  and  received  the  whole  of  the  rents  and  profits  thereof,  which  he  applied  to 
his  own  use ;  and  maintained,  but  did  not  educate  this  defendant.  Wherefore  this 
defendant  claims  to  be  considered  as  a  creditor  of  his  brother,  with  a  preference  over 
others  to  tbe  value  of  one-half  of  the  rents  and  profits  of  fbeir  estate,  and  also  to 
the  value  of  the  expense  of  the  education  which  he  ought  to  have  obtained ;  that 
his  brother  erected  no  new  houses  on  the  land,  but  repaired  some,  as  stated ;  that  he 
made,  in  his  life-time,  no  election  to  take  the  southermost  h^lf  of  the  land,  as  stated ; 
tbat  his  personal  estate  was  wholly  insufficient  to  pay  his  debts ;  that  his  brother 
became  indebted  by  bond,  as  stated ;  but  that,  as  to  the  open  accounts,  they  were 
veiy  confused ;  and  he  denied  that  his  brother  owed  to  the  plaintiff  so  much  as  he 
demanded,  and  put  him  to  establish  his  claim,  &c. 

A  commission  was  issued,  under  which,  testimony  was  taken  and  returned  on  the 
4th  of  May,  1795.  After  which,  the  parties,  the  defendant  having  attained  bis  full 
H^,  by  their  solicitors,  on  the  80th  of  November^  1796»  entered  into  and  filed  an 
^reement  in  the  following  words : 

48  V.2 
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to  carry  interest  from  the  time  of  the  affirmance  until  paid,  (e)  la 
England  interest  is  allowed  upon  the  whole  amount  of  the  debt, 


*Tbis  bill  being;  filed  for  a  sale  of  Alexander  Frazier's  part  of  two  tracti  otftt- 
ceis  of  land  devised  to  bim  and  bis.brotber,  the  defendant,  by  tbe  will  of  tbair  &tkr 
Alexander  Frazler,  by  whieh  said  will  Alexander  Frazier,  now  deceased,  bad  Ik 
right  of  election ;  and  it  being  doubtful  whether  any  election  was  made  by  Aleua- 
der  Frazier,  the  son,  in  his  life-time ;  and  it  being  also  doubtful  whether  this  cotit 
can  determine  the  fact  of  election,  for  the  prevention  of  future  controvtisy*  it '» 
agreed  that  the  Chancellor,  with  the  consent  of  the  parties,  shall  decree  a  stie  ^f  ftt 
whole  of  tbe  lands  on  a  credit  of  three  years,  ioteiest  to  be  annually  paid,  sad  At 
bonds  taken  for  the  proceeds  of  the  land  to  be  equally  divided  bttw^n  th« 
of  Alexander  Frazier  and  the  defendant,  each  one-half,  to  be  subject  to  tbe 
and  decree  of  the  Chancellor  as  to  tiie  other  poin^  respecting  preference  amon;  At 
creditors  arising  in  the  cause.    That  two  trustees  be  appointed  by  the  Cbaacdlsrls 
make  sale  of  the  land  together,  or  in  parcels,  as  may  a|>pear  most  advantageov;  thst 
the  expense  of  one  trustee  be  borne  by  tbe  creditors,  and  of  the  other  by  thedefei- 
daat;  that  one  trustee  be  appointed  on  the  recommendation  of  the  creditors,  asitht 
other  on  the  recommendation  of  the  defendant.    The  sale  to  be  on  the  praaiM.' 
Upon  which,  persons  being  recommended  to  be  appointed  trustees  by  the  psitiei 
respectively,  tbe  case  was  subouttedl 

806k  November^  1795. — Hanson,  C%afioe22or.— This  case  standing  ready  for  ds* 
dsion  on  the  agreement  filed,  the  same,  together  with  all  other  pioceedi^pt  weie 
read  and  considered.  Whereupon  it  is  Decreed,  that  in  conformily  to  (he  said 
agreement,  all  the  lands  devised,  to  the. defendant  and  bis  deceased  faRPtber,  tij Us 
father,  be  sold,  and  that  Henry  Ridgely,  of  Annapolis,  and  Joseph  ^aiggt  of  CaU 
vert  county,  l>e,  and  they  are  hereby  appointed  trustees  for  selling  the  said  lands; 
and  that  the  course  and  maqner  of  their  proceedings  be  as  .foUowa :  Tbcy  thsB 
lodge  with  tbe  register  of  this  court  a  bond  or  bends,  executed  by  themselves»  and  i 
surety  or  sureties  approved  by  the  Chancellor,  in  the  penalty  of  jC8,000,if  ooeboad, 
or  £  1,600  each,  if  two  bonds,  conditioned  for  the  ftithiiil  peribrmance  of  tbe  tnit 
reposed  in  them,  he.  They  shall,  at  the  same  time,  give  the  like  notice  to  the  cveti- 
tors  of  Alexander  Frazier,  deceased,  to  exhibit  the  vouchers  of  their  daiBH,lK. 
within  six  months  from  the  time  by  them  fixed  for  the  sale,  Sec 


The  trustees,  on  the  28d  of  May,  1796,  reported  that,  after  having  given 
the  time  and  place  of  sale  by  publication  in  several  newspapers,  in  the  French  aad 
English  languages,  and  by  advertisement  set  np  at  several  public  places,  they  bad, 
on  the  12th  of  April,  1796,  sold  the  whole  land  to  Charles  Williamson  as  tbe  bi(^ 
bidder,  for  X  8  6s.  per  acre ;  and  had  taken  his  bonds,  with  Frisby  Freeland  and  Ihi 
defendant  John  A.  Frazier  as  his  sureties ;  which  bonds  they  had  retnmed  si  dh 
rected.    This  sale  was  afterwards  absolutely  confirmed. 

(e)  8  Hen.  7,  ch.  10 ;  19  Hen.  7,  cb.  20 ;  Salty  Rep.  228, 229 ;  1809,  ch.  188,  s.  4; 

1811,  ch.  161,  s.  6;  Welford  o,  Davidson ;  4  Burr.  2127;  Shepherd  v.  Mackretb,  t 

H.  Blac.  284;  Frith  v.  Leroux,  2  T.  R.  58 ;  Furlonge  v.  Rucker,  4  Taunt.  260 ;  Mid- 

dleton  0.  Gill,  4  Taunt.  298 ;  Gwyn  o.  Godby,  4  Taunt.  846 ;  Anonymous,  4  TaonL 

876;  Mitchel  v.  Miniken,  1  Com.  Law  Rep.  881; v.  Edmunds,  1  Com.  Law 

Rep.  411;  Bum  v.  Carvalho,  28  Com.  Law  Rep.  282;  De  Tastet  o.  Rucker,  4 
Exch.  Rep.  156;  Tidd  Pra^  1131;  Howard  v.  Waifield,  4H.  &  McH.  88;  Contee 
V.  Findley,  1 H.  &  J.  831 ;  Butcher  o.  Norwood,  1 H.  &  J.  485 ;  Gwynn  «.  Whitakcr, 
1  H.  b  J.  704 ;  Pottenger  v.  Steuait,  8  H.  tc  J.  360. 
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ima  sscertained  by  a  judgment  at  law,  or  an  order  in  equity, 
itthongfa  a  large  part  of  such  amount  should  "be  constituted  of 

Baairj  n«ditoTi  at  the  deceued  ^d  the  voacher*  of  their  dtims,  and,  among 
ottun,  the  defsadant,  as  the  voucher  of  bi(  claim,  flied  ten  account  in  the  Mlowing 

'  JlexoKder  R-arier,  dtetatd,  taJaJmJ.  FrtuUr,  Dr. 

1.  To  OH-halr  of  the  proGU  of  the  estate,  from  the  9th  of  Maj, 
ITT9,  to  9th  June,  17S0,  II  yein  and  1  monttn  at  £  129  pei  year, 

2.  To  one-half  of  the  price  of  timber  sold  by  Alexander  f^uier 
fr»  the  plantation,  estimating  tlw  whole  at  £  100, 

I.  To  a  charge  oh  flie  estate  for  default  of  expendiag  money  in  tb« 
edocatioD  of  J<rfm  A.  Fracier,  u  directed  by  (be  niilof  AieEaD- 
der  Pnner,  deceased,  nj  eight  yean  at  £10  per  year. 


£  I,4Sa  IBa.  Od. 


n     0(.M, 


8M     Oi.  Od. 


£1,799  l&t.Od. 

OmJn.. 

S.  Sy  clothiag  11  yeart  at  £10  per  year, 
BybahDeedM, 

£1M     Oi.  Od. 
110    Oi.  Od- 
1,629  ISt.  Od. 

£1,799  19«.  Od. 

Te-balsoce  per  coctn,  £  l,fi»  15>.  Od.  to  iDtereit  thereon  9th  Jane,  1790. 

E.  E.  Wm.  KitTT,  Solifitor  for  J.  A.  Fniier. 

Eiplaiiation  of  the  atMTs  accoimt.  The  chuge  No.  1  arises  from  tlie  will  of 
Alenadar  Fruier,  leBior,  leaving  John  A.  Fmier  the  twlf  of  his  estate ;  and  the 
aiMat  estimated  from  the  tastimooy  in  the  cause,  particularly  that  of  John  Fraiier, 
The  di«gi  No.  2  ia  dsdnced  from  the  testimony  respecting  the  sale  of  the  timber, 
(hstaatlNing  considetsd  as  apart  of  the  osnal  profits  of  tlie  land.  The  charge  No 
3  files  from  the  will  of  Alexander  Fraiier,  lenior,  directing  his  son  John  A'.  Fra- 
liec  tobe  edneated  oat  of  Alexander  Fruier'apait  of  ttiaeitate,  and  the  time  during 
■iaeb  his  edac*tiati  wai  negleeted  is  itated  to  be  eight  jean,  fa>ta  the  teatimon)' 
whieh  pnvea  that  h*  was  edncated  atwat  three  yean.  The  credit  No.  1  ii  fixed  i^ 
eight  yaan,  at  it  appear*  that  John  A.  Frazier  was  boarded  out  alioat  three  yean, 
*hieh  expense  feU  on  Aleiander  Frazier  as  apart  ol  bii  education.  The  credit 
Ko.  S  it  girea  on  an  estimate  fbimed  from  the  testimony  as  to  the  maoDer  io  which 
ieha  A.  Fraader  was  clothed.' 

After  which,  ibt  case  was  bnn^t  befors  the  eonrt  &»  furtber  direetiops. 

najt^,  17VT.— HAirsoir,  aianerIlor.—Onl<red,  that  the  aoditorstate  the  claims 
of  Janei  Pattiaon  against  the  said  Alexander  Fiazler  agreeably  to  tbe  eatabliebed 
principles  of  this  court,  and  hij  own  ideas,  first  giving  notice  to  the  defendant,  or 
his  solicitor,  and  to  William  Kilty,  Esqnire ;  and  (hat  hiving  atated  the  said  account 
be  return  it  to  this  court,  lubject  to  be  done  with  as  lo  the  Cbaocellor  shall  s 


h  obedieiMe  to  this  order,  the  auditor  reported,  that  from  the  exbibils  GIfd  by 
Jmes  Pattison,  be  had  stated  an  account  marked  No  I,  on  which  there  was  due 
£BMi  2t.  7d.  including  interest  to  the  I2th  of  April,  1796,  the  day  on  '.thi^ii  the 
bodwiisold.  That  from  the  books  of  James  Pattison,  ha  had  stated  accoiin!  No. 
1,  >berein  the  delendant  wat  charged  with  what  be  actually  appeared  to  liav«  le- 
uind,  without  paying  any  regard  to  tbe  settlement  made  by  the  partiea,  unJ  the 
baad  given  1^  the  defendant.    The  balance  in  this  nceount  is  only  £2,379  19t.  8d 


J 


876  HAMMOND  V.  HAMMOND. 

costs ;  (/)  on  which  costs,  as  a  separate  claim,  no  interest  wvii 
be  allowed,  (g)    But  here,  as  our  acts  of  assembly  have  not  nade 

including  interest  as  aforesaid.  That  the  difference  in  the  accounts  Nos.  1  aid  2, 
arises  from  the  complainant's  taming  the  account  into  tobacco,  when  tobacco  «« 
very  low,  and  from  some  charges  in  the  proved  accounts,  which  do  not  appear  in  Cbs 
books  exhibited  to  the  auditor,  and  from  some  other  smaU  mistakes  in  their  settle- 
ments. 

To  this  report  of  the  auditor,  Jacob  Pattison,  the  executor  of  the  original 
tiff,  excepted ;  1st,  for  that  the  auditor  bath  only  allowed  the  price  of  Ms. 
money,  per  cwt  for  tobacco,  when  the  current  price  of  that  article,  at  this  tiBe,ii 
from  ^  to  ^  10s.  current  money,  per  hundred.  And  inasmuch  aa  the  debt  isdsi^ 
and  payable  in  tobacco,  the  rules  of  justice  require  that  a  full  equivalent  in  Bosff 
should  be  allowed  on  the  same  being  commuted  and  changed  into  money ;  Sd,  fir 
that  the  same  is  erroneous  and  incorrect  in  the  following  particulars:  1,  for  thsttbe 
auditor  hath  paid  no  regard  to  the  settlement  between  James  Pattison  and  Aknader 
Frazier,  deceased,  which  took  place  on  the  8d  January,  1788,  when  the  said  Fbdct 
gave  the  said  Pattison  his  bond,  as  stated  in  account  No.  1,  and  which  saidboniwtf 
a  final  adjustment  between  them  of  all  out-standing  transactions,  and  the  sane  oeght 
not  to  be  unravelled,  unless  for  errors ;  2,  for  that  the  said  auditor,  in  ezteadiogfhe 
tobacco,  which  is  the  real  debt  due,  hath  only  allowed  SOs.  per  hundred  at  this  tiae, 
when  the  current  price  of  tobacco  is  from  ^  to  ^  10s.  per  cwt 

2Stk  November,  1797.— Hanson,  GtanceUor. — ^Tbe  Chancellor  proceeded  to  eoi- 
sider  the  exceptions  of  James  Pattison's  executors  to  the  report  of  the  auditor,  rela- 
tive t6  the  said  Pattison's  claim  against  the  deceased. 

The  auditor  has  stated  the  account  in  two  ways.  In  one  he  has  chvgedtbe  aiti- 
des  on  each  side,  from  the  beginning,  without  regard  to  a  bond  for  tobieeo,  given. 
as  it  is  alleged,  on  a  settlement  of  accounts  between- Pattison  and  Frazier,  up  to  the 
date  of  the  bond.  *  In  the  other,  he  has  begun  with  the  eaid  bond,  and  then  sddsd 
the  subsequent  articles. 

It  is  material,  perhaps,  that  no  exception  is  taken  on  the  part  of  the  creditcniii 
general,  or  of  the  heir.  This  being  the  case,  and  there  being  no  allegation  of  fraadt 
or  even  error  in  taking  the  said  bond,  the  Chancellor, conceives  that  he  eaanotdt 
otherwiae  than  adopt  that  account  in  which  Frazier  is  charged  with  the  amooBkcf 
the  bond. 

The  exception  relative  to  the  pride  of  tobacco  appears  to  the  ChanceUor  una- 
sonable.  All  sales,  under  decrees  for  the  payment  of  debts,  are  directed  to  be  aa^ 
for  money ;  and  it  has  been  the  practice  of  this  court  to  direct  the  auditor  to  itite 
the  claims  of  all  creditors,  exhibited  to  the  Chancellor,  up  to  the  day  of  the  »le  of 
the  property  on  credit,  in  order  that  the  interest  to  be  paid  by  the  purchaser,  and  ttt 
interest  due  to  the  creditors,  may  run  from  the  same  day.  There  appeared  to  tte 
Chancellor  no  other  method  of  avoiding -perplexity.  Debts  due  in  tobacco  btv* 
always  been  reduced  to  money  at  the  price  tobacco  bore  on  that  day.  For,  if  the 
money  to  arise  from  the  sale  were  already  deposited  in  court  fpr  the  beqefit  of  &e 
creditors,  they  would  receive  just  so  much  as  the  tobacco  due  to  them  would  betba 
worth ;  and  it  were  better  for  them  to  receive  the  money  at  once,  than  receive  tiw 
tobacco,  and  have  the  trouble,  expense,  and  risk  of  converting  it  into  cash*    WeOi 


(/)  Bodily  V.  Billamy,  2  Burr.  1094;  Bickham  v.  Cross,  2  Yes.  471 ;  De  Taitet 
V.  Rucker,  4  Exch.  Rep.  156.— (g)  14  Yin.  Abr.  458 ;  Gordon  v.  Trail,  3  Exch.  Rep- 
891. 
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the  costs  a  part  of  that  jadgment  debt  upon  which  subsequent 
intereBt  is  to  be  computed  until  paid,  no  interest  has  been  allowed 

batM  the  money  ia  not  deposited,  the  claims  ne  to  bear  interest,  which  is  discharged 
with  the  interest  paid  by  the  purchaser. 

This  practice  appears  to  the  Chancellor  unexceptionable.  It  is  a  principle,  of  this 
cooit,  that  the  amount  of  a  claim  here  liquidated  shall  bear  interest  from  the  time  of 
its  liqsidation.  Is  it  not  proper,  then,  that  there  be  one  day  for  the  liquidation  of 
sU  the  claiins  against  one  estate  ?  What  day  can  be  so  proper  as  that  from  which 
the  purchasers  are  chargeable  with  interest?  Can  it  be  conceived,  that  a  tobacco 
debt  is  never  to  be  liquidated  until  the  money  is  brought  into  court?  If  that  were 
the  case,  it  would  be  impossible  to  ascertain  the  dividends  of  an  insolvent  estate 
until  the  money  should  be  actually  brought  in.  Would  ndt  great  inconvenience  be 
the  result  ?  Can  it  be  conceived  right,  on  any  ground,  that  the  value  oC  the  tobacco 
debt,  which  must  a(t  last  be  discharged  in  money,  be  subject  to  fluctuation  until  the 
time  of  actual  payment  ?  Is  it  not  consistent  with  the  spirit  of  this  court,  that  one 
geneial  rule  should  govern,  so  far  as  general  rules  can  govern,  all  the  cases  of  this 
kiAd,as,weU  as  of  every  other?  And  what  general  rule  could  be  more  just,  with 
nspect  to  tobacco  claims,  than  the  role  adopted;  viz.  that  the  day  of  sale  shall  be  the 
day  ibr  adjusting  the  clafans,  the  day  to  which  interest  shall  be  calculated,  and  on 
which  the  whole  claim  shall  be  consolidated  with  principal ;  the  day  on  which  the 
valse  of  the  tobacco,  wheat,  or  other  article,  due  from  the  deceased  shall  be, inquired 
into?  It  is  intimated  that  the  commutation  of  money  into  tobacco  is  a  fair  specula- 
tion, be.  Suppose,  then,  that  tobacco,  since  the  day  of  sale,  had .  fallen  in  price, 
would  it  appear  just  that  the  claim  should  be  curtailed  on  that  account,  after  it  had 
been  once  ascertained  ? 

On  the  whole,  it  appears  to  the  Chancellor  that  the  account  No.  1,  returned  by  the 
auditor,  and  not  excepted  against  by  the  creditors  or  heir,  allows  the  aforesaid  execu- 
tors as  much  as  they  can  in  reason  claim.  It  is,  therefore,  adjudged  and  Ordered^ 
that  the  said  account  be  admitted,  and  that  the  exceptions  of  the  said  executors  be 
ovenuled. 


After  which,  the  case  was  again  brought  before  the  court  for  further  directions  as 
Id  the  claim  of  John  A.  Frazier. 

2Slk  Deumber,  1708.— Hanson^  Ohancdlor.'— Ordered,  that  the  Chancellor  will, 
on  the  fiist  day  of  March  next,  decide  on  the  claim  of  John  A.  Frazier  against  the 
estate  of  Alexander  Frazier;  and  that  depositions,  taken  before  any  judge  or  justice, 
on  two  days  notice,  shall  be  received  as  evidence  on  bearing  of  the  said  claim.  The 
dbjcetions  against  the  said  claim  being  made  by  James  Pattison's  executor,  the  par- 
ties ts  the  dispute  are  considered  to  be  Jacob  Pattison,  the  said  executor,  and  the 
saidJohnA.  Fiazier. 


Witboat  taking  any  testimony  under  this  order,  the  claim  was  afterwards  brought 
before  the  court  upon  the  proceedings  and  proofe  in  the  case. 

nth  Jugust,  1799. — Hanson,  CAonc^Z^r .^-This  is  an  account  drawn  up  by  the 
claimant's  solicitor,  and  not  sworn  to  by  the  claimant,  as  unquestionably  it  ought  to 
have  been,  if  it  was  expected  to  be  passed.  His  death  has  now  made  it  impossible 
to  have  such  an  oath,  and  the  solicitor  relies  on  the  testimony  obtained  on  a  commis- 
sion  between  James  Pattison  and  the  said  claimant,  which  issued  for  a  purpose  very 
different  from  that  of  trying  the  justice  of  this  claim.  The  Chancellor  heretofore 
delayed  his  decision,  in  order  that  the  persons  interested  against  the  claim  might 
have  an  opportunity  of  obtaining  proofii ;  but  no  evidence  hath  been  since  obtained 
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to  a  creditor  upon  his  costd ;  although  the  trastee  of  the  tamt 
always  has  a  due  proportion  of  interest  awarded  to  him  oa  Ike 


on  either  side,  and  he  is  called  upon  to  determine  on  the  papers  which  had 
been  filed. 

With  respect  to  the  first  char^  In  the  account,  viz :  for  the  annual  pio6ti  of  tht 
claimant's  part  of  the  estate,  the  Chancellor  does  not  perceive  the  proof  bf  whick 
the  precise  amount  is  ascertained.  But  supposing  it  ascertained ;  it  is  then  to  k 
considered,  whether  or  not  the  annual  profits  of  the  six  years,  between  the  dcdfc  if 
Alexander  Frazier  and  the  sate  of  the  land,  daring  which  it  was  enjofed  bj  Ihi 
claimant,  may  be  charged  against  him» 

The  act  which  gives  to  this  court  authority  to  sell,  fte.>  leaves  flie  debts  Is  hs 
satisfied  entirely  to  the  discretion  of  the  Chancellor.    He  has,  indeed,  sstiMiAs^ 
that  all  just  debts,  except  those  which  were  a  lien  on  the  lands  during  the  Uli  of  fhs 
deceased,  shall  be  on  an  equal  fboting.    But  this  does  not  prevent  him  twa  r^^Kt* 
ing  a  claim,  if  any  circumstance  has  taken  place  iince  the  detith  of  the  deensd, 
which  renders  it  unconscientious  or  unfair  to  prefer  the  claim.    It  is  cortaia,  fhitif 
John  A.  Frazier  did  not  come  in  as  a  creditor,  the  other  erediton  wdqM  not  bs 
entitled  to  an  account  from  htm  of  the  profits  since  his  brother's  death  \  but 
he  prefers  a  claim  against  his  brother^  estate,  nothing  appeais  mote 
than  that  he  should  give  credit  for  the  profits  he  has  received  from  that  estate.   la 
short,  it  is  the  opinion  of  the  Chancellor,  that  the  claimant  is  entitled  to  an 
of  profits  for  only  about  three  years ;  the  difference  between  the  time  of 
der's  holding  John's  part,  and  the  time  of  John's  holding  Alexander^  part   It  is 
worthy  of  remark,  that  the  act  for  'the  amendment  of  the  law,  1786,  cb.  SO,  a.  7, 
obliges  heirs  tQ  apply  the  real  estate  agreeably  to  the  rules  prescribed  ftr  eiecuton 
and  administrators.    In  a  contest,  then,  between  the  creditors  in  geneial,  as  in  the 
present  case,  and  the  heir  of  the  deceased  claiming' as  a  creditor,  how  is  It 
to  say  otherwise  than  that  bis  jnst  claim  is  no  more  than  the  Indance 
after  giving  credit  for  the  profits  of  that  real  estate  ? 

The  second  chai^  may  be  right.  The  third  charge  is  for  the  defidency  if 
money  expended  in  the  claimant's  education.  By  the  bye,  if  Alexander  mi 
chargeable  with  his  edacatlon,  he  ought  to  have  charged  the  fuU  amount,  and  to 
have  given  credit  for  the  actual  expenditure,  instead  of  charging  only  defieieDcy 
and  giving  credit  besides.  This  charge  is  founded  on  the  complainants  consbic- 
tion  of  his  father's  will. 

Now,  supposing  it  be  the  intent  of  the  will  to  charge  Alexander  vrith  his  brotho^ 
education  and  maintenance,  the. strangest  words  imaginable  are  used.  It  is  not,  'I 
give  Alexander  one-half  of  my  estate  on  condition,  that  he  lays  out  the  aum  of—* 
in  the  complete  education  and  maintenance  of  his  brother,  at  some  approved  scfaofll,' 
or,  *  I  will,  that  the  part  of  my  estate  devised  to  Alexander  be  chai^ged  with  tks 
expense  of  providing  a  good  education  to  bis  brother,  and  likewise  completely 
maintaining  him  at  some  approved  school.'  No !  it  Is, '  my  will  and  desire  is,  that 
my  son  Alexander  do,  out  of  his  part  of  the  ettate,  expend  so  much  money  as  will  bt 
sufficient  to  give  my  son  John  Alexander  a  good  education.'  It  Is  apparent,  Insi 
the  whole  will,  setting  asid^  this  disputed  part,  that  the  testator  contemplated  per- 
fect equality  between  his  two  sons ;  except,  that  he  gave  Alexander^  the  ekJM 
choice  of  two  equal  parts,  and  makes  him  executor ;  which  is  just  what  was  rsasoo* 
able.  Sec.  Now,  by  changing  the  disposition  of  the  words,  and  putting  'outofUi 
pari  of  ike  e$tait,*  at  the  end  of  the  clause,  it  stands  perfectly  consistent  with  tfast 
intended  equality;  and  it  is  well  observed  by  the  counsel,  that  transpodtioos  an 
frequently  made  for  the  purpose  of  supporting  a  rational  conatnietion  pi  the 
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amount  allowed  to  him  as  commissioii  by  the  order  confirming  the 
auditor^s  report.  (A) 


It  wKf  be  obMTved,  that  there  are  few  men^  who,  in  speaking  or  writings  do  not 
expitw  themselves  io  such  a  manner  that,  if  you  understand  them  according  to  the 
strict  niks  of  grammar,  you  make  them  speak  contrary  to  their  intention. 

It  is  alleged,  without  proof;  that  Alexander  was  burthened  with  the  education  of 
his  brother  on  account  of  his,  the  said  Alexander's,  having  already  received  a  good 
edeestioD ;  and  that  by  so  charging  him,  equality  was  preserved.  But  it  is  not  so. 
In  saeh  a  case,  the  eldest  son  would  be  educated  at  the  charge  of  the  whole  estate, 
and  the  younger  at  the  chaise  of  the  elder's  part.  For  illustration,  suppose  the 
whole  estate  to  be  X  4,000 ;  and  that  £500  had  been  expended  in  educating  Alex- 
ander more  than  had  been  expended  on  John.  To  make  them  equal,  it  ought  to  be 
directed  that  £500  shall  be  expended  on  John,  and  the  residue  divided  between  them. 
In  that  case,  they  will  have  been  educated  at  equal  expense,  and  the  share  of  each  will 
be  £1,760.  But,  according  to  the  construction  contended  for,  they  will  have  been 
educated  at  equal  expense,  and  John  will  get  £500  more  than  his  brother ;  that  is, 
they  each  share  £2,000  out  of  the  £4,000.  John  haa  his  part  clear ;  but  £5fH>  ia 
taken  from  Alexander  to  educate  and  maintain  John.  When  the  contemplation  of 
equality  is  so  apparent ;  when  an  easy,  obvious  transposition  will  support  that  equality ; 
and  when,  without  the  transposition,  such  inequality  takes  place^  it  is  impossible  to 
admit  the  claimant's  construction  of  the  will.  <  My  will  and  desire  is,  that  my  son 
Alezsnder,  out  of  his  part  of  the  estate,  shall  expend  so  much  money,'  &c.,  as 
abeady  has  been  observed,  is  strange  language  to  constitute  a  charge  on  Alexander's 
psit  *My  will  and  desire,'  are  words  very  significant;  <  to  expend  so  much 
aoDsy/are  equally  so.  In  short,  the  meaning  of  the  whole  clause  was,  that 
Alezsnder,  the  executor,  should  be  authorized  to  lay  out  as  much  of  John's  part  of 
the  poaonal  estate  as  would  suffice  to  give  him  a  liberal  education.  Without  this 
proriflon  in  the  will,  John's  education  might  be  defective.  The  guardian,  whom 
he  m^gbt  choose,  or  who  might  be  appointed,  without  the  provision,  might  not 
thjok  propo*  to  expend  so  much  money  as  might  suffice ;  particularly,  if  the  annual 
fnfits  should  not  correspond  with  the  proofs  in  the  cause,  or  might  happen,  in 
some  yean,  to  fall  short. 

In  sddition  to  all  this^  supposing  us  compelled  to  take  his  for  Alexander's,  it  may 
be  isked  whether  good  education  fMut  comprehend  maintenance ;  or  whether,  to 
prevent  the  great  inequality  in  favour  of  a  younger  son,  education  might  not  mean 
bsrely  the  price  of  tuition,  books,  Stc.  lodging,  food,  and  clothing,  must  be  had 
whether  at  school  or  at  home ;  and,  therefore,  it  might  be  said,  that  he  who  is  charged 
with  education  is  iiot,  of  course,  charged  with  those  articles  of  necessity.  In  con- 
stnitag  a  will,  it  is.  notorious,  that  the  judges  have  never  considered  the  question  as 
a  mere  pnit  of  gmmmar.  The  question  ever  is,  *whAt  was  the  intent  of  the  testa- 
Isr,'  to  be  collected  from  the  whole  of  his  words.  Amongst  grammarians,  there  is 
no  doubt,  that  kit  is  considered^  in  propriety,  as  referring  to  the  antecedent,  if  there 
be  one,  and  not  to  a  subsequent.  It  may,  indeed,  in  this  case,- be  contended,  that  the 
teststor  was  not  aware  of  any  antecedent,  or  any  rule  of  grammar.  It  is  probable, 
tbat  he  was  no  grammarian.  Let  it  just  be  supposed,  that  he  had  appointed  tW9 
euciOpn ;  and  had  said  *my  will  and  desire  is,  that  my  exicuiort^  instead  of  saying 
S9  MA  JUxander^  do,  out  of  Ait  part  of  my  estate,  expend,  &c.  &c.  Is  there  even  a 
ngid  grammarian,  who  would  say,  that  the  testator  violated  the  rules  of  grammar. 

{h)  Brown  v.  Wallace,  29th  February,  ISltf, 
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Tliis  judicial  conversion  of  the  interest  into  principal,  has,  in 
some  respects,  the  appearance  of  allowing  compound  interest, 

No !  be  would  say  'kit*  refers  the  antecedent,  if  there  be  one ;  but  the  word  Mi  mj 
well  be  placed  so  as  to  refer  to  a  subsequent,  as  in  the  case  of  Mr.  Fruier's  dind 
ing  his  two  executors  out  of  his  part  of  the  estate,  to  educate  bis  son  John  Alem* 
der.  From  the  proofs  in  the  cause,  and  froin  reasonable  snppontioos,  the  aeeomt 
may  stand  as  foUows : 

ji.  Frazier,  deceated^  to  John  jit  Fraxiert  Ik, 

To  one-half  of  the  gross  profits  of  the- estate,  from  9th  May,  1779» 

to  June  1790,  11  years  1  month,  at  iS  129  per  ann.    •  .    ^1,429  ISi.  U. 

To  timber  from  my  part,  or  one-half  of  the  timber  sold,    .        .  60  Oi.  M. 

^1,479  15i.  M. 

CofUra. 

By  one-half  of  the  gross  profits  of  the  estate  for  6  yean^  at  the 
rate  aforesaid, ,  .        .        .        .       ^^74  Oi.  Od. 

By  one-half  of  ta^es,  medicines,  repairs,  &c.  &c.  for  6  years,  1 
month  i  that  being  the  difference  between  the  time  of  Alexan- 
der's holding  the  estate,  and  John's  holding  the  estate,  the  re- 
pairs, being  made  chiefly  by  Alexander,  at  i^24  per  ann.  .        .  122   Os.  (M. 

By  board,  clothing,  education,  pocket  money,  physic,  Sep.  for  8 
years,  at  ^45  per  ann 360   Of .  0^ 

By  one-half  of  the  gross  profits  of  the  estate,  from  the  arrival  at 
age  of  John  to  Alexander's,  death.  It  is  not  to  be  supposed,  that 
if  Alexander  held  the  estate,  after  his  brott^er's  full  age,  he  had 
less  t(ian  one-half.  The  defect  of  proof  must  again  be  remarked. 
But  say  only  £75  per  ann.  for  8  years,  after  John  arrived  at  age, 
and  was  entitled  to  his  estate, 225   Os.  0^ 

'  ^1,481    Oi.«i 
By  balance  in  favour  of  Alexander,      .        .       .       .        .       .  1   5i.  0^ 

On  the  whole,  from  the  fullest  investigation  of  this  case ;  and  on  fuU  delibentioD. 
it  does  not  appear  to  the  Chancellor,  that  John  A.  Frazier's  legal  representatiTei 
have  any  just  claim  against  the  estate  of  Alexander  Frazier  The  Chancellor  latk 
declared  himself  thus  fully ;  because  the  grounds  of  his  decision  could  not  be  ob- 
vious ;  and  because  he  wishes,  on  every  occasion,  if  possible,  to  reconcile  to  the  ksog 
party  his  determinations.  There  are,  indeed,  circumstances  in  this  case,  which  re 
quired  tliat  he  should  explain  himself;  in  order  that  one  principle,  at  least,  shooU 
be  known  to  be  established ;  (8  H.  &  J.  144,  note.) 

On  the  2d  of  October,  1799,  the  auditor  reported,  that  he  had  st&ted  the  diisi 
exhibited  against  the  estate  of  Alexander  Fcazler,  deceased,  amounting,  on  the  l8b 
day  of  April,  1796,  to  •^5,274  18t.  Od,  including  the  claims  of  James  PattiiOB,« 
heretofore  stated  and  returned  as  account  No.  1.  And  on  those  claims,  he  renaiii. 
that  No0.  1 1, 13  and  15,  are  not  proved ;  that  Nos.  16  and  17  are  proved,  with  an  ex- 
ception to  allow  any  account  standing  agaihst  them  on  the  deceased's  books;  tint 
No.  12  is  only  a  copy  of  a  receipt  exhibited  as  money  paid  to  the  said  Alaasi^ 
Frazier  as  attorney;  but  not  proved  hy  the  claimant;  and  that  No.  14  is  a  note  of 
hand,  given  to  Richard  Ward,  and  proved  by  Zachariah  Ward,  who  does  not  ereo 
state,  that  he  is  executor  or  administrator  of  Richard ;  the  probate  is  also  defieitft 

The  purchaser,  Charies  WilliaoMon,  by  his  petition,  stated,  that,  under  a  pentt* 
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and  of  being  in  fact  usurious ;  but  it  is  not  so.  (t)    Compound 
intereit  is  the  annual  or  periodical  conversion  of  mterest  into  prio* 


tS/m  (hat  John^A.  Fnaier  was  entitled  to  half  the  purchase  moaey,  he  liad  <ceord- 
iogly  paid  him  that  amoont,  and  ofatuaed  bis  receipt ;  whereapoD,  he  prayed  that  he 
idj^  ba  alloweid  a  credit  for  so  much  upon  his  bond. 

After  which,  aod  upon  aU  the  foregoing  matters,  the  case,  was  again  hcongbt  be- 
fbra  the  Chancellor  for  further  and  general  directions. 

211  Mk^,  1800. — Haksoit,  CftaficeOor.— Let  the  auditor,  at  the  request  of  the 
puebaser,  state  the  proportion  of  each  cmtitor,  r^enring  the  amount  of  claims  not 
eitabGihed.  The  Chancellor,  on  implication,  at  any  time  after  the  10th  of  July  naa^ 
wiU  decide  on  any  claim  against  the  estate  of  Alexander  Frazier,  which  has  not  yet 
been  passed ;  provided  a  copy  of  this  order  be  inserted  in  the  Maryland  Gazette  tluree 
tisMs  befare  the  ISth  of  Jane  neat  Depositions'  taken  befofe  a  single  maglstiate  wiR 
bt  leeeivedas  evideace  of  any  of  the  claims  aforesaid.  The  rules  prescribed  by  the 
Orphani  Coart,  with  respect  to  claims  against  deceased  persons,  are  adopted  ia  the 
Ctuaetry  Court ;  claims  passed  by  an  Oiphans  Court  are  generally  passed  by  the 
Chuwdkr,  unless  the  same  are  disputed. 

Ib  obedience  to  this  order,  the  auditor,  on  the  4th  of  November,  1900,  reported 
tint  bs  lied  stated  the  claims  exhibited  against  the  estate  of  Alexander  Frazier,  de- 
ceand,  and  the  dividend  on  each  claim,  amounting  to  af  1,406  12f .  Bd,  the  one-half 
of  (he  purchase  money  due  them  on  the  12th  day  of  April,  1796;  that  Ko.  11  was 
Dot  proved ;  No.  12  was  a  copy  of  receipts,  and  not  proved,  only  as  being  true  copies 
of  the  receipts ;  Nq.  18  was  not  proved ;  No.  14  was  a  note  to  Richard  Ward,  proved 
by  Zaebaiiah  Ward,  who  said  he  had  not  received  any  part,  but  had  not  said  that  ha 
WM  either  the  executor  or  administrator ;  and  No.  16  was  proved,  with  aa  exception 
to  allow  any  account  against  it  on  the  deceased's  books.  Upon  which  the  case  was 
^gainsabfflitted  to  the  Chancellor, 

2d  Jkumber,  1800.— Hansov,  CkonceUor.— The  Chancellor  has  examined  tha 
auditor's  last  statement  of  claims,  and  the  dividends  by  him  struck.  He  is  of  opinion 
that  the  auditor  has  done  right  ia  rejecting  claims  Nos.  11, 12, 18, 14,  and  16L  But 
•I  there  is  a  probability,  that  the  said  claims,  or  some  of  them,  may  he  heiaaller.es' 
hbtuhed,  he  will  not  absolutely  dismiss  them  without  notice  to  the  claimants  to  pro- 
dace  fiuiher  vouchers. 

(Mend,  therefore,  that  the  Chancellor  will,  oa  application  of  any  person  coo- 
esmed,  piooaed  inunediately  to  decide  on  any  of  the  following  claims  agpunst  tba 
estate  of  the 'said  Alexander  Frazier.ou.  William  Campbell's,  Robert  Ward's  exeea- 
tor,  Walter  Roe's,  Richard  Ward's,  and  Robert  McCoy's ;  provided  it  shall  ba  proved 
(o  his  ntis&ction,  if  a  copy  of  this  order  hath  been  served  on  the  claimant  fifkeaa 
d^  befixe  such  application. 

Ordtndt  further,  that  of  the  money  to  arise  from  the  sale  of  the  aud  fiasieff^ 
Ril  estate,  thero  be  paid,  agreeably  to  the  auditor's  statement,  as  follows :  - 
To  the  trustees,  for  commissions,  £90   Of.Od^ 

Por  costs  of  suit  as  taxed, 20    8  6 

To  the  auditor,  for  fees,  8  16  0 

John  A.  Fraader's  representatives,    ....  1,405  12  8 

ioBMs  Pattisott^  representative,  ....      1,067  19  6i 

ttchttdFhoier,  17   8  0 

(t)  Chunben  ».  Goldwin,  9  Vet.  271 ;  M»y,  17S1,  eh.  17,  t.  2  and  8. 
49  V.2 
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cipaly  so  that  the  whole  may  cany  interest  to.  the  end  of  the  next 
year  or  period,  and  so  on.  The  contracting  for  which  origiiai^ 
would  be  deemed  illegal,  (j)  Put  where  the  interest  is  converted 
into  principal  by  a  judgment  at  common  law,  or  by  an  order  of  this 
court,  it  is  because  of  the  whole  being  found  to  be  then  due  as  a 
entire  debt,  which  is  so  judicially  required  to  be  paid,  on  which,  if 
the  debtor  fails  to  pay  as  commanded,  he  must,  thenceforward,  be 
charged  with  interest  upon  the  whole  amount  so  adjudged  to  be 
due.  {k)  And  upon  similar  principles,  on  a  bill  to  foreclose,  or  n- 
deem  a  mortgage,  if,  by  the  decree,  the  mortgagor  is  aOowed  a 
certain  time  to  redeem,  by  the  payment  of  principal,  interest  and 
costs  down  to  a  specified  day ;  and  if  he  fails  to  do  so,  the  intemt 
will  be  added  t^  the  principal,  and  the  whole  wiU,  thenceforwuii 
bear  interest.  (I) 

George  Msnn'srepreflentatiTe,    .  .        £9Al9i.U, 

Benjamin  Hmrwood,  .  .  SI  18  S 

Ditto,        .  .  .  :  .  .  91  If  61 

Ditto,  .  .  .  sg7 

Willitm  Sinclair,  29tS 

DaoielRoss,  f  7  9 

Wallace  flc  Muir,  •  r  «| 

James,       .    ;  ...  St  5  8 

James  Murray,  110 

•  Ordmtd,  further,  for  the  accommodatiott  of  all  parties  concerned,  that  the  recdpt 
in  writing  of  any  person,  entiUed  as  aforesaid,  filed  in  this  court  for  eo  much  maatf 
as  is  due  to  the  said  person,  shaH  be  admitted,  and  considered  as  eo  mueh  mmef 
Ibrought  into  court,  agreeably  to  the  dhrections  of  the  decree  in  this  cause ;  prcmM 
the  said  receipt  be  filed  by  the  trustees,  or  either  of  them. 

N.  B.  It  is  not  the  Chancellor's  meaning,  that  the  whole  of  this  oider  be  semd 
on  those  claimants  whose  claims  are  doubtibl.  It  will  be  sufficient  to  serve  oniytte 
clause  relating  immediately  to  them,  and  the  preceding  part.  The  Chancellor  hv 
been  often  embarrassed,  and  great  delay  and  trouble  in  the  settlement  of  casei  fib 
the  present,  has  resulted  fiom  the  neglect  of  claimants  to  ezhihit,  in  the  first  instace, 
proper  Touchers ;  and  firom  his  own  linwillingness  to  reject  claims  which  the  psrtks 
probably  hare  it  in  their  power  to  establish;  and  iiom  the  obvious  impossibifitfef 
his  distingukhingi  in  the  beginning,  between  inattention,  ignorance,  and  Aecr 
speculation.  The  present  case  has  been  long  delayed  on  account  of  such  daimsBli. 
Should  any  df  the  aforesaid  doubtful  claims  be  finaOy  rejected,  there  wiU  be  another 
divideikl  to  be  stnick.  That  a  final  settlement  may  be  had  as  soon  as  possible^  h» 
reeomAiends  the  immediate  service  of  the  order  as  aforesaid.— -M.  8. 


(>)  Neal  V,  The  Attomey-General,  Mosely  »47;  Bosanqnett  9.  Dasbweod,  Ci. 
Tern.  Tal.  40 ;  Chambers  »,  Goldwin,  9  Ves.  271 ;  Howaitl  e.  Harns,  I  Vein.  IW; 
Sackettv.  Basiett,  4  M^.  64.--(fc)  Shepherd  v.  Mackseth,  8  H.  Bfaic.  »4;  Bick- 
ham  V.  Cross,  2  Yes.  471 ;  Creuze  o  Lowth,  4  Bro.  C.  C.  818, 168.^0  BiekhM 
V.  Cross,  2  Ves.  471 ;  Hanis  v.  Harris,  8  Atk.  782;  Creuae  v.  Hunter,  8  Yes.  job. 
168 ;  Atkinson  v.  HaU,  ante  871. 
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hterest  is  always  allowed  on  debts  secured  by  a  mortgage ;  and 
lAere  an  account  is  stated,  with  the  knowledge  of  the  mortgagor, 
and  the  whole  amount,  principal  and  interest,  is  paid  by  an  as- 
signee of  the  mortgagee,  with  the  assent  of  the  mortgagor ;  such 
aggregate  amount  of  principal  and  interest,  shall  bear  interest  in 
favoni  of  the  assignee.  And  so  too,  where  the  principal  and  inte- 
rest has  been  paid  by  a  surety,  he  shall  have  interest  upon  the 
whole,  (m)  Such  a  conversion  of  interest  into  principal  in  favour 
of  an  assignee  of  a  mortgagee,  a  surety,  and  the  like,  is  founded 
npon  an  express,  or  implied  contract  between  the  parties,  as  to  a 
Kparate  or  single  transaction ;  and  is  not  considered  illegal,  as  it 
woald  be,  if  done  under  an  original  contracting,  for  the  compound- 
ing of  interest,  or  for  a  periodical  conversion  of  the  interest  into 
pnncipa].(ii) 

On  a  bin  for  an  account  and  the  like,  by  a  creditor  to  obtain 
papaent  from  his  debtor ;  or  on  a  bill  to  recover  a  legacy,  the  sub- 
sequent interest  is  computed,  not  upon  the  aggregate  amount  found 
dne  at  die  time  of  the  decree ;  but  on  the  principal  only,  from  the 
time  the  debt  was  liquidated,  or  became  payable  until  it  is  paid  or 
hrong^t  into  court,  (o)  The  rule  for  computing  interest,  in  all 
cases,  where  the  debt  carries  interest;  and  the  debtor  has  made  par- 
tial payments,  is,  that  the  interest  is  calculated  fit)m  the  time  the 
debt  became  payable,  down  to  the  day  of  the  first  payment :  and  the 
interest  is  added  to  the  principal,  then  the  payment  is  deducted 
fiom  the  whole ;  and  if  such  payment  satisfies  the  whole  interest 
and  a  part  of  the  principal,  then  the  interest  is  calculated  upon  the 
balance  of  the  principal  to  the  day  of  the  second  payment,  from  the 
whole  of  which  the  second  payment  is  deducted,  &c.  But  if  the 
first  payment  does  not  discharge  fte  whole  interest,  then  aAer  apply- 
ing it  to  the  satisfaction  of  so  much  of  the  interest,  the  interest  is 
calcdated  upon  the  principal  only,  until  the  day  of  the  second  pay- 
ment, which  is  deducted  from  the  whole  amount,  and  so  on.  So 
Aat  in  no  way  is  any  interest  calculated  and  paid  upon  interest,  (p) 

But  where  the  estate  of  the  deceased,  or  insolvent  debtor  is  in- 

(»)  Powel  Mortg.  903,  905;  2  Fonb.  488.— (n)  Ossulston  v,  iTarmouth,  2  Balk. 
^;  Peityns  v.  Bayntoo,  1  Bio.  C.  0. 674 ;  Ex  parte  Bevan,  9  Vea.  224 ;  Cham- 
b«n  9,  Goldwin,  9  Yas.  271 ;  Caliot  o.  Walker,  2  Aostr.  495 ;  Eaton  v.  Bell,  7  Com. 
I4W  Rep.  14.--(o)  Butler  v,  Duocomb,  1  P.  Will.  458;  Bickham  v,  Croea,  2  Ves. 
^1;  Perkyna  v.  Baynton,  I  Bro.  C.  C.  574;  Creuze  v.  Lowtb,  4  Bro.  C.  C.  158, 
<18;  Turner  v.  Turner,  1  Jac.  &  Walk.  47;  Parker  v.  Mackall,  ante  6S;  Wood- 
^•nl  0.  Cbq)man,  ante  71 ;  Sloaa  v,  Mcllvane,  ante  78 ;  Craig  v.  Baker,  ante  28S.— 
if)  Fnuder  9.  Hyland,  1  H.  &  J.  96;  Owinn  v.  WblUker,  1  H.  k  J.  754. 
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saf&cient  to  pay  his  debts ;  the  personal  credit  having  ceaaed,  lad 
all  hope  of  obtaining  payment^  by  the  personal  exertions  of  4ie 
debtor,  having  come  to  ah  end,  the  estate,  as  in  cases  of  bank- 
niptcy  in  England,  is  treated  as  a  dead  fund,  as  a  kind  of  ship- 
vrreck,  in  which. there  can  only  be  a  salvage  of  a  part  to  each 
creditor,  (q)  Under  suph  circumstances,  it  has  long  been  tfas 
practice  of  this  court,  ^  the  best  method  of  settling  the  proportiou 
among  the  creditors,  to  have  a  statement  made  by  the  auditor,  of 
the  aggregate  amount  of  the  principal  and  interest  of  their  respective 
claims,  as  of  the  day  of  the  sale  of  the  real  estate,  which,  whea 
confirmed,  operates  as  a  judgment  in  favour  of  each  from  that  day. 
And,  as,  in  all  cases,  where  the  estate  is  sold  on  a  credit^  the  pur- 
chase money  is  made  to  bear  interest  from  the  day  of  sale;  tbe 
aggregate  amount,  thus  found  due  to  each  creditor,  is  that  anout 
upon  which  a  proportional  dividend  of  the  proceeds  of  the  estate  is 
to  be  awarded  to  each,  with  a  similar  proportion  of  the  interest 
which  inay  be  paid  on  the  purchase  money,  So  that^  whoe  the 
creditors  of  an.  insufficient  estate,  have  been  delayed  by  a  sale  for 
their  satisf^tion  on  a  credit,  they  may  have  th^  interest^  on  the  divi- 
dends of  their  respective  claims,  met  and  reimbursed  by  the  inte^ 
rest  arising  from  the  purchase  money  of  the  estate  sold,  (r) 

If  any  one  of  the  creditors  has  received  a  part  of  his  chum  fiom 
the  estate  of  tbe  debtor,  he  cannot  be  allowed  to  obtain  any  thing 
more,  until  the  other  creditors  have  received  satisfaction  in  Ae 
same  proportion ;  {$)  but  a  mortgage  creditor,  after  having  ex* 
hausted  the  mortgaged  estate  by  a  sale,  may  come  in  against  the 
other  estate  of  his  debtor  for  the  deficiency,  pari  passu  with  the 
other  creditors,  {t)  Thus,  however,  does  not  extend  so  far  as 
to  compel  any  creditor  to  bring  back  into  hotchpot  any  payneot 
he  may  have  fairly  received,  (u)  An  heir  or  devisee  was  alloved 
formerly  to  retain,  for  the  same  reason,  that  an  executor  or  adnu- 
nistrator  was  allowed  to  retain  an  amount  equivalent  to  the  satis- 
faction of  his  debt,  in  preference  to  others,  {tp)  But  as  it  has  bees 
decWed,  tiiat  the  claim  of  an  executor  or  administrator, shall  only 

(q)  Ex  parU  Bennet,  2  Atk.  627.--(r)  Jacob  «.  Saffolk,  Moeely  27;  Neal  t. 
The  Attorney-GeDeral,  MoBely  247 ;  Corrie  v.  Clarke,  1  Bland,  86,  note ;  Jkntfj  t. 
Hammond,  1  Bland^  4^ ;  Tyson  9.  HoUingwortli,  ante  83S ;  Pattison  v,  FfmSt 
ante  872.— (s)  Sheppard  v.  Kent,  2  Vern.  4S5;  The  case  of  Sir  Charles  CoK.  9  P- 
Will.  344,  n. ;  Sbiphard  v.  Lutwidge,  8  Ves.  29 ;  Jennings  v.  £later,  7  Cond.  CbfL 
Rep.  116.— (f)  Tooke.v.  HarUey,  2  Bid.  C.  C.  126;  Sbiphard  v,  Lqtwidge,  8  Vei. 
29.— (u)  Lowthian  v.  Haa^l,  4  Bro.  C.  C.  i63.— (to)  Loomes  v.  Stotherd,  I  Good. 
Cha.  Rep.'  235 ;  Nunn  v.  Barlow,  1  Cond.  Cha.  Rep.  301. 
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Stand  on  an  equal  footing  with  other  claims  of  the  same  nature;  (x) 
and  as  it  had  been  previously  declared|  that  an  heir  or  devisee 
should  pursue  the  same  rules  in  the  payment  of  debts  out  of  the 
real  assets  as  were  prescribed  for  an  executor  or  administrator ;  (y) 
it  vould  seem  to  follow,  that  the  claim  of  an  heir  or  devisee  should 
now,  in  like  manner,  be  held  to  stand  only  upon  an  equal  footing 
with  all  odier  claims  of  the  same  nature ;  and  be  allowed  to  retain 
osIjrfGr  a  due  proportion,  (z) 

Here,  however,  it  may  be  well  to  observe^  that  although  it  is 
(Greeted,  by  an  act  of  assembly,  that  all  judgments  against  the  de- 
ceased shall  be  first  discharged,  if  the  assets  be  sufficient ;  but  if 
not,  and  there  be  more  judgments  than  one,  a  proportionable  divi- 
sion of  the  assets  shall  be  made  among  them,  in  affirmance  of  the 
comoion  law^  as  to  the  personaltjr,  (a)  and  then,  it  is  further  de- 
clared, by  the  same  act  of  assembly,  that,  in  case  there  be  not  per- 
sonal estate  sufficient,  the  heir  or  devisee  shall  pursue  the  rules  and 
directions  aforesaid,  in  the  pajrment  of  the  debts  of  the  deceased ; 
and  that  all  courts  of  law  and  equity  shall  observe  those  rules  and 
directions,  (i)  Yet  as  nothing  is  said,  in  that  legislative  enact- 
i&eat,  as  to  any  lien  upon  the  real  or  personal  estate;  and,  as  it 
woold  be. impracticable,  in  many  cases,  to  satisfy  judgments  in  due 
proportion  only ;  and  at  the  same  time  sustain  the  liens  of  mortgar 
gw  and  vendors,  it  has  been  always  held,  that  notwithstanding 
what  is  said  in  that  act  of  assembly,  all  liens  upon  the  realty  mtist 
t^Bim  in  full  force ;  and  that  the  rules  therein  laid  down  can 
cidf  apply  where  no  such  lien  exists  on  the  personal  estate  by 
^M^fadoi  actually  delivered  to  the  sheriff;  or  on  the  real  estate 
■7  a  mortgage  or  judgment  made  or  recovered  in  the  life-time  of 
tbe  deceaseds  (c)  And,  consequently,  since  the  real  estate  of  a 
debtor,  has  been  made  liable  to  the  payment  of  his  d^^^^  by  sta- 
^^;  and  can  only  be  properly  applied  in  payment  of  them,  after 
bis  death,  in  a  court  of  equity,  that  estate  can  pnly  be  regarded  as 
'V^  oftets,  not  having  been  raised  where  there  were  none  before ; 
^d,  therefore,  must  be  administered  Accordingly,  subject  to  all  the 
legal  and  equitable  liens,  preferences  and  priorities  of  those  credi- 
|on  who  may  be  entitled  to  obtain  satisfaction  firom  them,  (d)  That 
U)  they  must  be  first  applied  in  discharge  of  all  costs,  so  as  thus  to 

(*)  llSa,  ell.  101 ;  aub  cb.  6,  ■.  19^y)  1796,  cb.  80,  s.  7.— (jt)  Player  «.  Fox- 
"^  1  laii.  SSS ;  Wutnr  p.  Hieks,  5  Goad.  Cba.  Rep.  4S0.^(a)  Will.  Em,  em.^ 
<^)  ITBI.  cb.  80»  a.  7.— (c)  Tyaon  ••  HoUifigiwortb,  ante  SSS*;  Pattiflon  ».  Frniei, 
^  m-^{d)  2  Fonb.  40S;  Silk  v.  Prime,  1  Bro.  C.  C.  ISS. 
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make  the  ci^itors  contribute  in  due  proportion  to  the  e3q>eBK  of 
the  8uit;(e)  next  in  the  payment  of  the  public  dues,  taxes  and 
levies ;  then  in  discharge  of  each  mortgage,  equitable  lieiiy(/^  aad 
jiidgment  uccording  to  its  respective  priority ;  recollecting,  that  tte 
lien  and  priority  of  a  mortgage  is  confined  to  the  principal  sum 
particularly  mentioned  and  expi*essed,  to  be  secured  therribj;(^ 
and  after  that  in  payment  of  the  creditors  in  due  proportion;  to  tte 
satisfaction  of  all  which  the  real  estate  has  been  made  alike  liaUe^ 
by  statute,  without  preference.  (A) 

No  man  can  be  compelled  to  institute  a  suit  for  the  recoveiy  or 
establishment  of  his  rights ;  because,  as  to  the  disposition  of  lui 
own  peculiar  rights  and  property,  his  will  stands  for  a  law.  But 
no  one  can  be  permitted  either  to  use,  or  to  neglect  to  use,  Us 
rights  to  the  prejudice  of  others.  Hence,  if  a  prior  mortgagee 
attempts  to  use  his  incumbrance  as  |i  protection  of  the  property 
of  his  debtor,  it  will  be  deemed  a  fraud  upon  the  other  crediton; 
and'his  lien  will  be  postponed  untfl  the  injured  and  junior  incum- 
brances have  been  satisfied.  And  so,  too,  where  a  creditor  has  a 
lien  upon  a  particular  fond,  which  has  been  previously  mortgaged 
or  incumbered,  he  may  come  here  and  redeem  the  property  fiom 
such  prior  incumbrance,  so  as  not  to  permit  him  to  ne^ect  to 
establish  and  receive  his  debt  to  the  prejudice  of  others,  who 
have  an  interest  in  the  proper  application  of  the  surplus,  (t)  Tlie 
personal  estate  of  a  deceased  debtor  must  be  first  applied  in  pay- 
ment of  his  debts,  and  then  distributed  among  his  next  of  Ida  or 
legatees ;  and  where  his  personal  estate  is  insufficient  to  pay  hb 
debts,  a  right  accrues  to  all  his  general  creditors  to  have  his  ml 
assets  admimsteked  in'  equity  for  their  benefit,  because  of  tkdr 
having  a  lien  upon  them,  as  against  his  heirs  and  devisees,  arising 
from  the  statute  which  subjects  real  estate  to  the  payment  of  ddrts, 
( j)  which  they  have  no  other  Vay  of  making  available  than  in  t 
court  of  equity,  (k)  And,  therefore,  a  next  of  kin,  legatee,  heir, 
or  devisee,  having  an  interest  therein,  has  a  right  to  redeem  any 
outstanding  incumbrance  upon  those  assets ;  or,  in  other  words,  to 
bring  all  who  have  a  prior,  or  equal  claim,  upon  them  here  as  pa^ 
ties,  to  have  their  rights  adjusted  and  satisfied,  so  as  to  dear  the 


(t)  Loomei «.  Stotherd,  1  Cond.  Cha.  Rep.  286 ;  White  v,  PeteriMioagli,  4  Goad. 
Cha.  Rep.  ISS;  Doney  v,  Hammoiid*  1  Blaod,,4SB.— </)  White  •.  Cnmn%  1 
H.&J.  106.^^)  1826,eb.50.-(*)  7  Geo.  a»  C.  7^»)  Pb>welMortK.SBI,Sia^ 
U)  Martin  o.  Martin,  1  Yes.  214 ;  Chalmerv.  Bradlej,  1  Jao.<b  Wal.  6a.-*(lr)  Hiai- 
man  ».  Clayton,  ante  8S7. 


estate,  that  the  muplus  may  hei  distributed  among  the  next  of  kin, 
legatees,  heiis,  or  devisees^  of  the  decease,  {l) 

Hence,  although  it  is  clear  that  a  creditor  cannot  be  deprived  of 
any  lien  he  may  hold  upon  property  in  a  suit  to  which  he  is  not  a 
party ;  (m)  yet,  if  he  should  attempt  to  proceed  upon  his  lien  to 
■  ■'    ■  I       ■"      '  ■         .111111.    I . .  1 1  I  ^      ^     II       ■  I   I        ■-»»— ^ 

(!)  FivncUyn  v.  Fern,  Banwrd.  Rep.  SO ;  BrooJa  «.  Rtyaoldi,  1  Bro.  C.  C.  ISS; 
Peny  t .  Phelipe,  10  Yei.  89 ;  Greig  «.  Somer?ille,  4  Good.  Cha.  Rep.  468 ;  Shewn  v. 
Yioderiionit,  4  Cond.  Cha.  Rep.  458. 

Ajvdxbson  v.  AHDXB8oir.-^This  bDl,  filed  on  the  SOth  of  November,  1788,  states 
tet  the  late  Rebecca  Andenon,  by  her  will,  gave  to  the  pUdntiiBi  certain  legadee, 
aad  charged  the  payment  of  them  npon  her  real  estate,  which  she  devised  to  Jamee 
Andenon;  that  the  testatrix  was  indebted  by  bond  to  Alexander  Christie,  and 
jeinOy  bound  with  Ann  Ogle  to  pay  a  composition  of  St.  8d.  in  the  pound  to  the 
CN^Iom  of  flie  said  James  Anderson,  the  devisee ;  that  one  of  the  legatees  was  dead^to 
whose  legacy  the  plaihtiA  were  entitled  as  next  of  kin ;  that  another  legatee  was 
dead,  wfao^  by  his  will,  had  given  his  legacy  to  one  of  these  plaintiffs,  and  that  a 
nurd  legatee  having  married  and  died  without  issoe,  letters  of  administration  had 
been  gnntcd  to  one  of  these  plaintiA;  thkt  the  testatrix  Rebecca  Anderson  left  no 
pemoBnl  estate,  and  that  the  devisee  Jam^  Anderson  had  di^  leaving  a  daughter, 
Uie  inftnt  defendant,  his  sole  heir.  Whereupon  it  was  prayed  that  the  real  estate 
so  devised,  might  be  sold,  in  the  first  place,  to  satisfy  the  debts  of  the  testatrix  Re- 
becca ;  and  in  the  nekt  place,  the  legacies  given  by  her,  and  also  the  debts  due  by 
lasMe  Andsiaon,  deceased,  the  devisee. 

The  in&nt  defendant  answered  by  her  guardian  ad  UUmy  adinitting  the  aUegations 
of  the  biU,  and  alleged  that  Ann  Ogle  had  paid  the  composition  to.  the  creditors  of 
James  Anderson,  and  having  obtained  an  assignment  of  their  claims  against  the 
eatrts  of  the  testatrix,  she^  Ann  Ogle,  claimed  contribution. 

17tt  JfrQ^  1788.— Roexxs,  Ckme$Uwr,^lkcned,  that  the  real  estate  of  Rebecca 
Andenon  be  sold,  8u. ;  that  James  Hindman,  the  trustee,  shall,  on  his  receipt  of  the 
purchase  money,  first  pay  and  satisfy  to  the  said  Alexander  Christie,  the  said  sum  of 
JNOsterting,  and  intereet  of  five  per  centum  thereon  ftom  the  date  of  the  said  bond, 
in  conenft  money,  at  sixty-six  and  two^thlrds  per  cent,  exchange.  And  to  the  said 
Ann  Ogle  one  moiety  of  the  said  composition  of  Of.  8d.  in  the  pound  of  the  debts 
of  ttie  said  James  Anderson,  due  and  owing  in  London,  and  now  assigned  to  the  said 
Aba  O^  the  said  mdety  amounting  to  the  sum  of  ^,484  ISi.  ^d,  steriing,  with  in- 
tessat  thereon  of  five  per  centum  ftom  the  8th  day  of  August*  in  the  year  of  our  Lord 
thousand  seven  hundred  and  seventy-ibur,  in  cunent  money,  at  sixty-six  and  two- 
per  cent,  exchange ;  and  out  of  the  residue  of  the  money  arising  firom  such 
sale,  pay  flie  said  legacies  to  the  afi>re8aid  persons  respectively  entitled  to  receive 
ttw  same  devised  by  the  hst  witt  and  testament  of  the  said  Rebecca  Anderson  to  her 
daughter,  and  Harriet  Rebecca,  and  her  son  William  Anderson,  with  interest  on  the 
sams  of  &fe  per  cent  respectively,  firom  the  first  day  of  February,  in  the  year  seven- 
teen hundred  and  seventy-six,  in  current  money,  at  sixty-six  and  two-thirds  per 
cant  exchange ;  and  the  surplus  of  the  money  arising  finom  such  sale,  to  pa]^  and 
apply  to  the  satislaction  and  dischai|;e  of  the  debto  due  and  owing  from  the  said 
James  Anderson,  deceased,  which  there  shall  not  be  personal  assets  of  the  said 
James  Anderson,  In  the  handtf  of  the  said  trustee,  as  his  adminl^tntor,  to  discharge ; 
a  reamiiasion  of  finir  per  cent,  allowed  to  the  trustee*  The  personal  estate  to  be 
fint  applied  before  any  of  the  said  proceeds  of  8ale«  kc*'^0ktmcir9  Proceedings, 
&  fl.  A  ktt.  B.JU.  880. 

(SI)  Jones  8.  Jones,  1  Bland,  488. 
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leiiibrce  payment,  and  thus  to  obstruct  or  pervert  the  admiinsbition 
of  the  assets,  after  a  decree  to  account  for  that  purpose,  he  uj 
be  enjoined,  and  so  compelled,  to  come  here  to  obtain  satiflb^ 
tion ;  (n)  first,  however,  deducting  the  costs  of  the  suit  hcR, 
which  has  been  thus  made  to  enure  to  his  benefit,  from  die  hai 
brought  in,  and  which  may  be  thus  exhausted  by  his  lien.  (#) 
But,  where  the  claim  of  a  creditor,  who  voluntarily  comes  m  osder 
the  decree,  is  contested,  the  costs  of  such  contest  are  not  chaigoi 
upon  the  estate  to  the  prejudiceH>f  other  creditors.  (  p)  If  aaoit- 
gagee,  a  vendor,  holding  an  equitable  lies,  or  a  judgment  credilor, 
having  a  general  lien,  fails  or  refiises  to  come  in,  the  properly  nij 
be  sold  subject  to  his  lien,  leaving  it  unimpaired ;  so  that  heoaj 
have  the  same  Remedy  against  the  estate  as  before  the  decneud 
sale,  (q)  But,  although  such  a  creditor  cannot  be  compdied, 
merely  on  the  usual  notice  to  creditors,  to  come  in  and  recon 
satisfaction  in  discharge  of  his  lien,  yet,  any  other  creditor,  npoi 
the  general  principles  of  the  court  in  the  administration  of  ssseto, 
may,  by  an  original,  amended,  or  supplemental  bill,  make  him  t 
party  to  a  creditor's  suit,  so  as  to  have  his  incumbiaiice  cleared 
away,  and  the  surplus  applied  for  the  benefit  of  the  geoenl  credi- 
tors, (r)  And  this  may  be  done,  not  only  at  the  instance  of  any 
one  who  is  then  an  actual  creditor  of  the  deceased,  but  by  one 
who,  from  the  peril  in  which  he  stands,  as  executor,  admauste- 
tor,  or  surety,  has  a  right  to  be  substituted  for,  and  to  take  Ik 
place  of  an  actual  creditor.  As  where  certain  property  im 
charged  by  wiU  with  the  payment  of  a  particular  debt,  whicklk 
devisee,  taking  under  the  will,  failed  to  pay,  the  executor  of  Ibe 
devisor  was  alloyed,  by  a  bill  quia  iimety  to  compel  the  devisee  to 
pay  in  order  to  save  the  personalty  of  the  devisor ;  (<)  or  idiae  t 
judgment  had  been  obtained  against  the  surety  on  a  boiid,MMi 
surety,  before  he  had  paid  any  part  of  the  debt,  was  permitted  t) 
file  a  bill  against  the  representatives  of  the  deceased,  and  to  \aat 
the  realty  sold  for  the  satisfaction  of  his  principal's  debt  to  un 
himself  harmless,  {t) 


<fi)  Sumner  9.;SeUy,  1  Sciio.  k  Lefr.  S96.— (o)  Kanebelv.  SerafloB*  1SV«.III; 
BlMtt  9.  JMiopy  4  Goad.  Clia.  fiep.  112;  Winter  v.  Hicks,  S  Good.  Ghe.  IUp.4^ 
^{p)  AbeU  V.  Seroech,  10  Yes.  SM;  Watkinf  «.  Maule»  4  GmkI.  Gke.^  Ikf^ «'» 
YottQg9.£vflreat»4Co»l.Cha.Rep.4aa;  Rowlana9.Tiiekv»4CoiKLGlM.Bcp^W. 
-<9)  Bttorett  ti  Biake,  %  BaU.  &  Bea.  8S4.--(r)  Gnenwood  •.  Tajier>  4  G«i  Gh. 
Rep.  S81 ;  %  Mad.  Gbaa.  657;  Millar  a.  Baker,  1  Blaad»  147,  aoto.--<f)  PMe-B^ 
sey,  1  Bland,  1S9,  note.— (<)  Howard  r.  Hanis,  1  Vera.  188;  Antwrtwiff  t.Daii*w> 
S  Meriyal,  ffTO^  Arthur  v.  The  Attorney  General*  antto  MS. 
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Ill  the  case  under  consideiation,  if  is  clear,  that  the  creditoi 
&e  late  PMHf  Hammond  could  only  obtain  satisfaction  fh)m  his 
real  estate  in  the  manner  in  which  his  will  directs ;  and  that  they 
coold  only  enforce  payment  in  that  mode  by  a  bill  to  which  the 
heiis,  deyisees,  and  executors,  were  parties ;  because,  by  the  will 
a  sufficiency  of  assets  for  the  payment  of  all  the  debts  of  the  tes*- 
tatar  have  been  lawfully  passed  into  their  hands.    But  the  deyi«- 
Bees  and  legatees,  under  the  will  of  Philip  Hammond^  deceased, 
take  an  estate  or  interest  which  they  have  a  right  to  have  disen'* 
cumbered  and  protected  firom  the  charge  imposed  upoii  it,  either 
by  means  of  the  funds  placed  in  the  h^nds  of  his  exec^tor8  for 
tbat  purpose,  or  that  the  incumbrance  should  be  adjusted  and 
leduced  to  its  proper  proportions,  and  lowest  amount,  by  a  contri- 
bution torn  all  the  devisees  charged  with  contribution.    In  this 
respect,  these  devisees  stand  in  the  condition  of  junior  mortgagees, 
or  simple  contract  creditors,  who  have  a  right  to  redeem,  or  to 
have  all  superior  incumbrances  satisfied  and  removed,  so  as  to 
gire  them  the  fuH  benefit  of  the  surplus.    But,  from  the  manner 
in  which  they  take  and  hold,  they  have  no  means  of  ascertaining 
whether  there  are,  in  fact,  any  creditors  or  noj; ;  or  if  there  are 
107,  who  they  are,  and  the  amount  due  to  each,  which  has  been 
left  unpaid  out  of  the  fund  set  apart  by  the  testator  for  their  satis" 
Action.     Unless  they  are  permitted  to  have  their  complaint  for 
^  these  purposes  considered  and  treated  as  a  creditor's  suit,  and 
tbe  creditors  of  the  testator  notified  to  come  in,  establish  their 
dums,  and  receive  satisfaction,  they  can,  in  no  way,  disengage 
^  respective  portions  from  the  incumbrance  charged  upon  it ; 
the  cloud  tiiat  has.  been  thus  suspended  over  them  may  long  re- 
^^^^j  or,  at  some  future  day,  burst  upon  them  to  their  ruin. 

I^e  next  difficulty  is,  as  to  the  proportions  in  which  these  devi- 
*^  are  to  contribute.  It  has  been  contended,  that  the  testator 
haviug  given  to  each  one  of  them  what  he,  at  least,  considered  as 
portions  of  equal  value,  must  therefore  have  intended  that  they 
should  contribute  share  and  share  alike*  9ut  I  understand  the 
*«»tator  differently. 

A&  I  have  before  remarked,  it  is  perfectly  evident  that  the  te8ta«< 
tor  had  adjusted  the  divisions  and  distribution  of  his  estate  with 
P^t  deliberation  and  care ;  and  by  the  very  act  of  setting  apart  a 
^parate  fund  for  the  payment  of  his  debts,  he  strongly  indicated 
^  intention,  that  the  relative  value  of  the  divisions  he  had  made, 
>bould  not  be  disturbed*  The  language  used  in  the  codicils,  giv« 
50  v2 
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iiig  the  sums  of  money  to  Ouxrles  and  Harriei^  shews  Aat  bf 
placing  those  sums  in  lieu  of  the  negroes  he  had  disposed  of^he 
meant  to  restore,  so  far,  that  previously  adjpusted  apportionmest, 
which  he  himself  had  interfered  with.  But  this  is  not  aH ;  for,  as 
if  determined  that  even  his  creditors,  whose  rights  he  knew  k 
could  not  absolutely  control,  should  not  break  down  the  eqinfr 
brium  which  he  had  established  among  those  objects  of  his  bounly, 
by  taking  from  one  more  than  from  another,  be  declares,  that  is 
case  the  fund  set  apart  for  the  satisfaction  of  his  creditors  shoiid 
not  be  sufficient,  that  then  ^  my  executors  pay  the  balance  of  »j 
debts  from  nty  estate  generally,  and  from  the  rents  and  profits;  and 
I  request  and  will  that  they  give  bond  for  their  payment,  and  tkal 
no  administration  on  my  estate  be  had  in  the  ordinary  manner,  but 
that  the  property  d^ised  to  my  sons  and  daughters,  and  mygiaad- 
son,  shaD  contribute  in  equal  proportion  to  the  discfaaige  of  aj 
debts*,'  that  is,  in  equal  proportion,  having  regard  to  the  actual  tsIm 
of  each  portion  so  charged.  That  this  was  his  intention  is  clear,  £noB 
another  view  of  the  matter.  It  must  be  admitted,  that  the  testator 
meant,  in  all  events,  to  give  something  to  each  one  of  those  devi- 
sees;  but  if  their  portions  were  of  unequal  value,  as  tbey  are  ad* 
mitted  to  be,  and  they  were  notwithstanding  to  contribote  shaie 
and  share  alike,  then  it  is  clear  that  if  the  amount  of  debts  were 
large,  the  portion  of  one  might  be  wholly  exhausted,  and  he  mig^t 
ultimately  get  nothing,  and  yet  leave  a  large  donationi  to  the  odien. 
I  am  theriefore  of  opinion,  that  the  contribution  must  be  in  due  pro- 
portion to  the  actual  relative  value  of  the  whole  property  given  to 
each  one  of  these  devisees,  (d) 

But  to  adjust  this  proportion,  the  principal  of  the  sums  of  mooej 
given  to  Ouurkt  and  Harriet  must  be  taken  into  the  iestimale  as 
parcels  of  their  respective  portions  f  and  after  those  sums,  principal 
and  interest,  have  been  charged  against  the  executors  who  leoav 
ed  the  assets,  and  Arst  taken  from  the  fund  set  apart  by  the  testator 
for  the  payment  of  his  debts,  as  being  in  fact  not  properly  a  part  of 
it,  the  whole  of  the  residue  must  be  applied,  as  far  as  it  will  go,  to 
the  discbarge  of  the  testator's  debts ;  and  then  the  several  devisees 
must. contribute,  as  specified,  towards  the  payment  of  theddits 
which  shall  then  appear  to  be  unsatisfied. 

But  it  is.said,  that  there  remains  about  one  hundred  and  fifteen 
acres  of  land,  parcel  of  the  creditors'  fund,  as  yet  unsold ;  coose- 


(«)  Harris  ».  Ing^w,  S  P.  Wm.  96. 
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quently  the  amount  to  be  miMle  up  hj  contribution  from  the  devi- 
sees, cannot  be  adjusted  and  detennined  until  that  has  been  sold^ 
and  the  proceeds  brought  in  and  applied  in  satisfaction  of  the  debts. 

It  is  also  represented,  that  some  of  the  executors  have  overpaid. 
According  to  the  ooujBe-of  the  coult,  in  such  cases,  the  teecutor 
takes  the  place  of  the  creditor  whose  claim  he  has  thus  satisfied, 
%nd  18  aDowed  interest  accordingly.  I  see  nothing  erroneous  in  the 
mode  of  charging  interest  as  stated  in  the  accounts  reported  by  the 
auditor. 

Whereupon,  it  is  Ordered^  that  the  exceptions  to  the  auditor's 
report  be  over-ruled,  and  the  case  is  hereby  again  referred  to  die 
auditor,  with  directions  to  istate  an  account  accordingly,  after  the 
whole  fund  set  apart  by  the  will  and  codicil  shall  have  been  ap* 
plied  as  therein  directed ;  which  may  be  effected  either  by  a  sale  of 
so  much  of  it  as  yet  remains  undisposed  of,  under  a  decree  to  be 
passed  for  that  purpose,  or  by  having  it  disposed  of  and  adjusted 
by  consent 

After  which^  the  parties  having  adjusted  some  of  the  matters  in 
controversy  by  an  agreement  filed  in  the  case,  the  auditor  made  a 
leport  of  the  amount  with  which  each  of  the  devisees  was  charge- 
able, as  contributors  to  the  sum  necessary  to  be  r^sed  to  meet  the 
amount  of  claims  against  the  estate,  and  the  case  was  again  sub- 
mitted to  the  court. 

4&  February^  1830. — Bland,  Chancelhr. — ^This  case  standing 
leady  for  hearing,  and  being  sulmiitted,  the  proceedings  were  read 
and  considered, ;  whereupon  it  is  Decreed^  that  the  auditor's  report 
of  the  28th  of  January  last,  and  his  additional  report  of  this  day, 
be,  and  the  same  are  hereby  in  all  respects  ratified  and  confirmed* 

And  it  is  further  Decreedj  that  the  complainant  Thoma9  Hank' 
fnoniy  on  or  before  the  first  day  of  Mavch  next,  bring  into  this  court 
the  sam  of  $240  37|,  with  interest  thereon  from  the  said  28th 
of  January  last ;  that  the  defendants  PhUip  Hammond^  Mariama 
Bammandy  Harriet  Hammand^  Edward  Hammond^  and  Cecilia 
Bammondf  who  are  the  children  of  PhUip  Hammond^  Jr.  deceased, 
on  or  before  the  first  day  of  March  next,  bring  into  this  court  the 
sum  of  $555  28|,  with  interest  thereon  from  the  28th  of  Janu- 
ary last ;  that  the  defendant  Rtzin  Hammond^  on  or  before  the 
first  day  of  March  next,  bring  into  this  court  the  sum  of  $1,377  98f , 
iritb  interest  thereon  from  the  28th  of  January  last ;  that  the  com- 
plamant  Jolm  Haamond^  on  or  before  the  first  day  of  March  next, 


393  HAMMOND  9.  HAMMOND. 

bring  into  this  court  the  sum  of  $556  281,  with  interest  thorn 
from  the  28th  of  January  last ;  that  the  defendant  Maiilda  Hm^ 
mondj  on  or  before  the  first  day  of  March  next,  bring  into  this  covt 
the  sum  of  $555  28f ,  with  interest  thereon  from  the  28th  of  Janih 
my  last ;  that  the  defendant  Harriet  Htanmondf  on  or  before  tbe 
first  day  of  March  next,  bring  into  this  court  the  sum  of  $145  93{, 
with  interest  thereon  from  the  28th  of  Januaiy  last ;  that  the  com- 
plainant Gfeorge  W.  Hammandj  on  or  before  the  fifst  day  of  Maidi 
next,  bring  into  this  court  the  sum  of  $555  28f ,  with  interest  there> 
on  from  tbe  28tb  of  January  last ;  and  that  the  defendant  PkXf 
Hammond  Mewberuj  on  or  before  the  first  day  of  March  next,  htof 
into  this  court  the  sum  of  $555 .28^,  with  interest  thereon  from  tbe 
26th  of  January  last. 

And  in  case  the  parties  aforesaid^  or  any  of  them,  shall  M  to 
bring  into  court  the  sums  or 'sum  of  money  so  as  aforesaid  decreed 
to  be  brought  into  court  by  them,  him,  or  her,  respectively,  in 
manner  as  aforesaid,  it  is  further  Decreed,  that  the  real  and  personal 
property  derised  by  the  last  will  and  testament  of  Philip  Ham- 
moTulj  Sr,  deceased,  to  the  persons  or  person  so  making  de&ult,  or 
such  parts  or  part  thereof  as  may  be  necessary,  be  sold  for  the  par- 
pose  of  raising  the  sums  or  sum  of  money  decreed  to  be  faiought  in 
by  the  persons  or  person  so  making  default  respectively ;  that  Thof* 
B.  AlexandeTy  of  the  city  of  Annapolis,  be,  and  he  is  hereby  ajh 
pointed  trustee  to  make  the  said  sales,  &c.  &c. 

And  in  pursuance  of  the  agreement  of  the  parties,  filed  on  die 
16th  of  January  last,  and  of  the  additional  agreement  entered  into 
on  (he  2d  instant,  it  is  further  Decreedj  that  tbe  complainants  Ho" 
mas  Hammond  and  Charles  Hammond^  and  the  defendant  EUmt 
beth  Hammondy  as  executors  and  trustees  of  the  late  Ph^  Bia^ 
mondy  Sr,  deceased,  by  a  good  and  sufficient  deed,  to  be  executed, 
acknowledged,  and  recorded  agreeably  to  law,  convey  unto  tlie 
defendant  Rezin  Hammond,  and  his  heirs  and  assigns,  the  real 
estate  in  the  said  agreement  mentioned,  and  therein  described  as 
the  residue  of  the  real  estate  of  the  said  PkHip  Hammond,  Sr.  de* 
ceased,  yet  undisposed  of  by  his  executors,  and  consisting  of  a 
part  of  a  tract  of  land  called  Abington,  and  supposed  to  contain 
about  one  hundred  and  fifteen  acres  &nd  twenty  "perches  of  land; 
and  the  said  real  estate  shall  thereupon  be  held  by  the  said  Rtsin 
Hammond,  and  his  heirs  and  assigns,  finee,  clear,  and  discharged 
firom  all  claim  of  the  parties  to  this  suit,  or  any  or*  every  of  them; 
but  in  case  the  said  RsTxn  Hammond  shall  fail  to  bring  into  court 
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the  aferettid  sum  of  money  wifli  intoest,  as  herem  befiNe  order- 
ed to  be  bpought  in  by  him,  or  any  part  thereof,  th«  said  trustee, 
T%omas  &  Alexander j  be,  and  he  is  hereby  authorized  and  empow- 
ered to  make  sale  of  the  said  parcel  of  land  called  Abington,  upon 
the  tenns,  and  in  the  manner,  and  for  the  purposes  herein  before 
prescribed. 

Robert  Wdcky  of  Ben.  and  baac  Holland^  administrators  of  Bar^ 
rettf  by  their  petition  stated,  that  they  had  recovered  a  judgment 
against  the  defendant  Elizabeth^  as  executrix,  upon  which  there 
was  due  $395  05,  to  secure  the  payment  of  which  a  judgment  ob- 
tained against  Charks  Ridgdyy  by  the  executors  of  this  testator, 
was,  in  October,  1828,  entered  for  the  use  of  the  petitioner  Wtlck  ; 
that  duce  that  time  the  amount  of  this  last  mentioned  judgment 
had  been  collected  by  these  executors  and  brought  into  this  court. 
Whereupon  the  petitioners  prayed,  that  the  amount  due  on  their 
judgment  might  be  ordered  to  be  paid  to  them  out  of  the  moneys 
so  brought  in* 

26^  Fehruary^  1830. — ^Blano,  ChoncMor. — The  judgment 
against  Charles  Ridgdyy  was  assets  in  the  hands  of  the  executors, 
and  as  such  coujd  not.be  applied  exclusively  by  them  to  the  satis- 
&ction  of  any  one  of  the  creditors  of  their  testator,  after  the  decree 
to  account  in  this  case ;  but  it  appears  that  the  use  was  entered,  in 
this  instance,  some  time  after  that  decree ;  therefore,  it  is  Ordered^ 
that  the  aforegoing  petition  be,  and  the  same  is  hereby  dismissed, 
vith  costs. 


The  trustee,  Alexander,  reported,  that  being  under  an  impres- 
sion that  the  infant  defendant  Philip  H.  Mewbemy  had  no  means 
of  raising  the  sum  which  he  had  been  ordered  by  the  decree  to  pay; 
and,  at  the  instance  of  his  guardian,  he  had  sold  a  part  of  his  per- 
sonal estate,  which  the  trustee  submitted  to  the  consideration  of  the 
court.  After  a  publication  of  the  usual  order  nisiy  this  sale  was 
finally  ratified.  The  amount  which  some  of  the  other  parties  were 
ordered  to  contribute  not  having  been  brought  in  as  ordered,  the 
tnistee,  Alexander^  further  reported,  that  he  had  made  sale  of  a  part 
of  the  property  devised  to  the  plaintiff  John  and  his  children ;  of  a 
part  of  that  devised  to  the  late  plaintiff  PhUip  and  his  children ; 
aad  of  that  parcel  of  land  described  in  the  decree  as  the  residue  of 
tie  tract  yet  undisposed  of  by  the  executors.  And  he  subsequent- 
ly reported,  that  he  had  sold  a  part  of  the  real  estate  devised  to  the 
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defendant  Bezin  and  bis  children ;  and  a  part  of  that  ^rhich  had 
been  devised  to  the  plaintiff  George  W.  Hammonds  These  saks 
were  all  finally  ratified,  and  the  proceeds  having  been  cidlected, 
were'applied  in  full  satisfaction  of  all  the  creditors  of  the  testator; 
the  contributions  charged  upon  the  several  devisees  were  finalij 
adjusted,  and  the  estate  entirely  cleared  and  settled. 


THE  J'AKMEBS  BANK  OF  MARYLAND'S  CASE. 

That  claiiw  of  the  act  ineorporatiiig  The  Farmen'  Bank  of  MaiylaikU  whkh  4e- 
claret  that  all  debti  actually  doe  to  the  company  by  a  itockholdfir  ol&oiy  la 
tianafer,  must  be  discharged  before  such  transfer  shall  ,be  made,  gives  to  tb^  tauik 
a  mortgage  or  pledge  of  such  stock. — ^The  bank,  as  a  mor^;agee,  may  sell  tech 
stock  without  suit ;  but  ]f  it  fiiils  or  refuses  to  do  so,  on  a  bill  filed  by  the  sdai- 
nistrator  of  the  deceased  stockholder,  it  may  be  ordered  to  be  sold. 

This  bill  was  filed  on  the  19th  of  November,  1829,  by  John  W. 
Duvalli  administrator  of  WUliafn  Warfieldj  deceased,  against  Tke 
President^  Directors  and  Company  of  the  Fanners  Bank  rf  Ma- 
ryland.   The,  bill  states,  that  the  plaintiff's  intestate,  at  the  time  of 
his  death,  held,  in  his  own  name,  seven  shares  of  stock  in  the  insti- 
tution  of  the  defendants,  on  each  of  which  fifty  dollars  had  been 
paid ;  that  after  his  death  the  defendants  brought  suit,  and  recovered 
judgment  against  the  plaintifT,  as  administrator  of  the  said  intes- 
tate, to  bind  a  due  proportion  of  assets,  which  had  or  might  come 
to  hand ;  that  the  personal  estate  of  the  intestate  would  not  be  suf- 
ficient to  pay  his  debts ;  that  the  plaintiff  is  entided  to  the  said 
stock,  or  at  least  to  a  credit  for  the  value  thereof,  on,  account  of 
the  said  judgment ;  that  he  has  applied  to  the  defendants  for  pay- 
ment of  the  dividends  on  the  stock  thus  belonging  to  his  intestate, 
and  for  permission  to  transfer  it  to  any  one  willing  to  purchase; 
and  also,  demanded  that  he  should  be  credited  on  said  judgment  at 
the  par  or  market  value  thereof,  together  with  the  dividends  which 
have  accrued  thereon,  all  which  has  been  refused  by  the  defea* 
dants,  who  claim  it  as  forfeited ;  and  also  claim  a  dividend  of  tbe 
assets  of  the  intestate,  without  discounting  therefrom  the  value  of 
the  said  shares  of  stock  and  the  dividends  thereon.     Whereupon, 
the  bOl  prayed  for  such  a  decree  as  to  the  court  mi^t  seem  just 
and  equitable. 

On  the  28th  of  January,  1830,  the  defendants  put  in  their  an- 


THE  FARBfBKS  BANK  OF  MARTLAII]K8  CASE.  385 

iwer»  in  which,  after  admitting  the  facts  and  drcumatancea  set 
forth  in  the  bill  to  be  trae,  they  state,  that  in  the  act  of  asaemUy 
by  ndiich  they  were  incorporated,  it  was  declared, 

<  That  the  stock  in  The  Farmers  Bank  of  Maryland  may  be 
tnmsfened  by  the  hdder,  in  person  or  by  power  of  attorney,  at  said 
bank,  or  at  the  branch  bank  at  Easton ;  but  all  debts  actually  due 
to  the  company  by  a  stockholder  offering  to  transfer,  must  be  dis- 
charged before  such  transfer  shall  be  Made*'  (a) 

The  defendants  further  say,  that  by  this  provision  in  that  enact- 
ment they  are  bound  in  behalf,  and  for  the  use  of  the  company  to 
retain  the  stock  until  the  debt  actually  due  from  the  complainant's 
intestate  has  been  discharged ;  that  when  the  complainant  is  pre* 
pued  to  discha^.  said  debt,  or  to  reduce  it  to  the  sum  for  which 
the  said  shares  of  stock  wiU  sell,  these  defendants  will  have  no 
objection  to  a  sale  .of  them,  in  order  to  pay  off  the  balance.    As» 
howeyer,  the  said  clause,  in  the  act  by  which  they  have  been  ineor- 
porated,  not  only  grants  to  them  the  privilege  of  retaining  the 
stock,  but  obliges  them  to  retain  it  until  the  debt  is  paid  off;  they 
consider  it  to  be  their  duty  to  resist  the  demand  of  the  complainant, 
and  to  submit  to  this  court,  whether  the  complainant,  without  pay- 
ing the  debt,  due  from  his  intestate,  and  which  ccmsiderably  exceeds 
any  price  which  cduld  be  obtained  for  said  shares  of  stock,  can 
ask,  consistently  with  their  charter,  that  the  shares  be  sold,  or  that 
a  credit  for  the  amount  of  them  be  given  on  said  judgment 

Ibih  Mmxhf  1830. — Bland,  CAoncettor.— ^This  case  having 
been  submitted  on  the  bill  and  answer  alone  without  argument,  the 
proceedings  were  read  and  considered. 

The  whole  matter  in  controversy  turns^upon  what  may  be  deemed 
the  true  construction  of  the  last  clause  in  the  Section  set  forth  in 
the  defendant's  answer  of  the  act  by  which  this  institution  has 
been  incorporated.  The  seventeenth  section  of  that  act  declares, 
that  4t  would  greatly  tend  to  promote  the  agricultural  and  manu- 
facturing interests  if  this  bank  should  be  authorized  to  make  loans 
on  more  extended  principles  than  have  heretofore  been  adopted  by 
milar  institutions  in  this  state ;'  and  then  proceeds  to  enact,  that 
this  bank  shall  be  authorized  to  open  cash  accounts,  and  make 
loans  on  a  more  than  usually  liberal  mode,  as  therein  prescribed ; 
provided  they  obtain  such  reasonable  personal  or  landed  security 
as  they  may  require. 

(a)  iao4,  di.  61,  f .  ao. 
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There  is  nothing  in  this  section  which  directly  relates  to  tke 
transfer  of  the  stock  of  the  institution ;  but  it  manifests  the  eo- 
larged  spirit  of  accommodation  in  which  its  affairs  were  proposed 
to  be  conducted,  and  the  liberal  manner  in  which  money  might  be 
obtained  from  it  Loans  were  to  be  made  upon  reasonable  per* 
sonal  or  landed  security ;  and  the  directors  were  to  be  clothed  inA 
ample  power  to  lend  upon  those  terms.  Considering  this  authoiitj 
to  make  loans  upon  more  extended  principles,  it  is  obvious,  tbat 
according  to  the  spirit  of  its  charter,  the  institution  should  not 
only  be  authorized  to  require  reasonable  security  in  the  first  m- 
stance,  but  that  it  should  also  be  allowed  to  lay  hold  of  every  jut 
means  of  obtaining  satisfaction  from  its  litigious  or  deUnqiKBt 
debtors.  This,  I  am  satisfied,  was  the  true  intention  and  sok 
object  of  this  provision  of  ttie  twentieth  section  of  the  act  of  its 
incorporation  as  set  forth  in  the  defendant's  answer.  It  was  in< 
tended  to  give  to  the  bank  a  mortgage  or  lien  .on  its  stock  held  hj 
that  class  of  its  debtors  and  nothing  more.  (6) 

If,  as  is  alleged  by  the  answer,^  the  debt  must  be  first  paid, 
before  the  body  politic  can  be  allowed  to  transfer  any  stock  so 
hdd ;  or  the  president  and  directors  are  bound,  in  bebalf  of  the 
company,  to  retain  the  stock  until  the  debt  is  actually  and  folly 
paid,  the  very  end  in  view,  as  is  demonstrable  from  this  case,  may 
be  defeated ;  and  the  debt  may  never  be  paid  or  eoUected.  Here 
it  is  alleged  by  the  administrator,  and  not  denied,  that  he  has  not 
a  sufficiency  of  assets  to  pay  all ;  he  is  not  therefore  bound  to  pay 
the  entire  of  any  one  debt ;  nor  indeed  is  he  allowed  to  apply  the 
assets  in  satisfaction  of  any  one  debt  exclusively ;  or  in  any  odier 
manner  than  in  due  proportion  to  all ;  and  consequently,  the  con- 
dition on  which  alone  this  stock  can  be  transferred,  as  the  bank 
interprets  this  clause  of  its  charter,  never  can  be  complied  with. 
Or  suppose  the  debtor  himself  to  be  living,  but  insolvent  and 
utterly  destitute  of  the  means  of  satisfying  the  claim,  then,  accord- 
ing to  the  position  of  these  defendants,  no  transfer  could  be  made, 
and  die  stock  standing  in  the  name  of  th|  insolvent,  with  its  accu- 
mulating dividends,  must  be  lockefd  up  for  ever,  dead  and  useless 
to  every  one. 

Rejecting,  therefore,  those  constructions  of  this  clause  which 
lead  inevitably  to  the  grossest  injustice,  I  consider  it  as  intended 
merely  to  give  to  the  bank  an  additional  security,  to  the  value  of 
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Hie  stock  so  held)  against  its  delinquent  debtor.  The  wtcadty, 
wUdi  arises  by  operation  of  that  clause  out  of  such  a  state 
of  things,  must  be  considered  as  a  liel^  upon,  or  pledge  of  the 
stock  of  the  debtor  to  the  bank,  who  must  be  permitted  to  stand 
or  proceed  as  a  mortgagee  in  all  respects  whaterer.  (c)  '  Con- 
sidering the  bank  as  a  mortgagee  of  this  stock,  it  might,  as  in  all 
similar  cases,  "without  a  bill  to  foreclose,  on  giring  notice  to  the 
debtor,  have  proceeded  to  sell  at  public  auction ;  and  have  applied 
the  proceeds  of  sale  in  satisfaction  of  its  claim,  and  paid  over  the 
saiidos,  if  any^  (d)  Or  if,  after  the  bank  bad  had  the  full  benefit 
of  die  security,  which  had  thus  accrued,  to  it  in  virtue  of  this  clause, 
by  a  sale  of  *the  stock  of  its  delinquent  debtor,  and  it  should  -turn 
out,  that  the  proceeds  of  such  sale  were  not  sufficient  to  satisfy  its 
whole  claim,  principal,  interest  and  costs ;  then  it  miglit  have  sued 
for  and  recovered  the  balance  of  the  debtor,  if  living ;  or,  as  in 
this  instance  have  come  in,  for  the  «nouht  so  left  unpaid,  with  flie 
other  creditors  for  a  idue  prc^rtion  of  the  assets  of  its  deceased 
debtor,  (e) 

But  altbou^  the  bank  might  have  sold  this  stock  without  a  bill 
to  foreclose^  yet  as  it  has  hitherto  and  still  does  refuse  to  do  so,  I  see 
no  just  reason  why  it  should  not  now  be  ordered  to  be  sold,  to 
enable  this  plaintiff  to  settle  up  the  estate  of  bis  intestato,  and  to 
distribute  the  assets  in  due  proportion  among  the  general  creditors 
of  the  deceased ;  considering  the  bank  as  one  of  tbem  only  for  so 
mpch,  if  any,  as  shall  remain  unpaid  after  this  stock,  with  the  divi- 
dends thereon  declared  and  retained  by  it,  have  been  so  applied 
toward  the  satisfaction  of  its  claim.  I  shall,  therefore,  direct  this 
stock  to  be  sold  for  this  purpose,  and  transferred  to  the  purchaser 
accordingly;  and  also,  that  the  dividends  which  may  have  been 
deckued  before  the  day  of  sale,  and  which  have  been  retained,  shall 
be,  in  like  manner,  applied  towards  the  discharge  of  this  daim  of 
the  bank. 

The  amount  of  the  debt  due  to  the  bank  from  the  estate  of  the 
intestate  is  not  specified  in  the  IhU  or  in  the  answer,  nor  is  it  stated 
what  dividends  have  been  declared  on  the  stock ;  these  I  presume 
are  oversights,  o^  which  it  is  not  ite  intention  of  either  party  to 
take  any  advantage.  Therefore,  let  the  pleadings  be  corrected  in 
these  particulars,  and  a  decree  be  prepared  accordingly. 


(c)  Union  Bank  «.  Ltird,  t  Wheat  SSP.— (d)  F^el  Mortf .  062.— («)  Pow«l 
Morte.  1001.  lOSl. 
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Immediately  after  this^  the  pleadings  were,  by  mutudl 
amended  as  suggested^  a  decree  was  prepared,  and  the  case  ^nt 
again  submitted. 

16^  JlfofoA,  1830w— Bland,  Chanedlor.-^Decnei,  that  the  de* 
fendants  giye  credit  to  the  complainant,  on  account  of  the  jadg- 
meat  in  the  proceedings  'motioned,  for  the  several  amounts  stated 
in  the  paper  marked  D,  as  of  the  dates  of  the  several  davidcdk 
due  to  the  complainant;  and  also,  with  such  other  dividciidssi 
may  accrue  oa  the  stock  before  the  sale  thereof,  as  herein  Ar 
decreed.  And  it  is  fiirther  Decreed^  that  the  shares  of  stodc  ia^ 
.bill  mentioned  be  sold,  and  that  SomerviUe  Pinkneyhej  asd  heii 
hereby  appointed  trustee  to  make  the  said  sale,  ftc.  He  ahal  A01 
proceed  to  sell  the  said  shares  of  stock  to  the  highest  bidder  fa 
cash^  to  be  paid  on  the  day  of  sale  or  raltification  thereof  bj  Ae 
Chancdlor,  giving  at  least  ten  days  notice  by  adveitisement,  ia 
of  the  newspapers  published  in  the  city  of  Annapolis,  of  the 
place,  manner,  and  terms  of  ^  sale,  &e%  And  upon  the  mtificatiott 
of  said  sale  and  payment  of  the  whole  purchase  money,  and  not 
before,  the  trustee  shall  in  the  usual  form  transfer  to  the  pandMser 
cnr  purchasers  the  shares  of  stock  to  him,  her,  or  them  sold,  fte. 


After  which  the  stock  was  sold  as  directed,  upon  whidi  an  ae> 
count  was  stated  by  the  auditor,  which  was  confirmed  on  the  3d  of 
June,  1830,  leaving  a  balance  of  $3,316  65  still  due  to  the  de- 
fendants. 


DBSAKINS*  CASS. 


The  proceedings  of  a  troBtee  appointed,  under  the  act  of  aMemUy,  to  dtspoMof  piv- 
perty  directed  by  a  wiH  to  be  Mld>  fw  the  payment  of  deMi  or  other  purpoRi, 
nay  be  limited  and  controlled*— In  appeioting  each  a  tniitet,  the  eout  don 
not  confer  upon  turn  an  authority  more  eztennye  tlian  that  specified  in  the 
An  order,  directing  a  trustee  to  suspend  further  proceedings,  operates  as  an  iqi 
tion.^Where  certain  proceedings,  apparently  distinct,  relate  to  the  same 
and  have  been  linked  together  by  an  order,  they  may  be  tfaencefiMrwaiti  piutesdei 
in  as  one  suit— Aa  OP  j»ad«  petition  to  appoint  a  trustee  to  sell  voder  a  wiflL  oi^ 
be  treated  as  a  creditor's  suit ;  and  the  creditors  of  the  testator  notified  to  iiie  Os 
Touchers  of  their  claims.— On  a  return  cept  to  an  attachment,  the  sheriff  oaj  bs 
ordered  to  bring  in  the  body. 

This  petition  was  filed  on  the  6th  of  August,  1817,  hj  Edward 
U^amaSy  in  which  he  states,  that  the  late  Willuun  DedUw  had,  hy 
his  last  will,  dcTised  bis  real  estate  to  be  add  by  his  execntor 
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Unonctt  lkakm$^  for  the  payment  of  his  debts;  that  Enmeii  Dm- 
km$  had  died,  leaTing  die  tnut  loosed  in  him  unexecuted;  ttkat 
letten  of  administration,  de  Aenif  turn  with  the  will  annexed,  had 
been  granted  to  Jokn  jQbye;  and  that  the  petitiofier  was  a  creditor 
of  the  testator  to  a  large  asMHint,  as  appeared  fay  a  short  copy  of  a 
judgment  then  eihibited.  Whereupon  he  prayed,  that  another 
trustee  might  be  appoiirted,  according  to  theproYisionsof  the  actof 
asMmUy,  (s)  who  should  be  directed  to  make  sale  of  the  property 
devised,  for  the  payment  of  the  debts  of  the  deceased. 

The  will  of  the  late  WilKam  Deakin$j  so  for  as  it  concerns  this 
case,  is  in  these,  words.  ^I  giye  and  bequeath  to  my  wife  /anc , 
and  her  heirs  forever,  the  three  lots  upon  which  we  now  dwell,  in 
Qeorgetown,  together  with  all  the  houses,  buildings,  improvements 
and  appQitenances  thereupon  being,  and  thereunto  belonging;  also 
diat  house  and  lot  in  Georgetown,  whereupon  George  Black  now 
liTes.  My  tracts  of  land  at  or  near  the  moirth  of  Senapa  creek,  in 
the  county  of  Montgomeiy,  the  one  called  Senaea  landing,  the 
other  called  Fwtune,  supposed  to  contain  upwiirds  of  one  hundred 
awl  fifty  acres,  be  the  same  more  or  less.  All  which  I  give  to  my 
said  wife  and  her  heirs  forever.' 

<I  h^eby  give  and  devise  die  whole  of  my  estate,  both  real  and 
personal,  not  herein  before  devised,  to. my  brother  Drancis  Deakine^ 
and  his  heiis  forever;  for  the  uses  and  piuposes  of  ihis  my  will 
herein  after  expressed.  My  will  is,  that  all  my  just  debts  be  paid, 
in  the  first  place,  out  of  the  property  so  devised  as  aforesaid  to  my 
brother  Franeii;  and  in  the  muner  of  paying  those  debts  my  will 
B,  and  I  so  direct,  that  all  my  bank  engagements  be  forst  paid  and 
discharged,  so  as  in  the  first  place  to.  exonerate  and  indemnify  all 
and  every  person  whatsoever,  who  may  in  any  manner  be  answer- 
able for  me,  on  account  of  their  endorsements  upon  any  paper,  or 
en  account  of  any  engagements  they  may  have  entered  into  for  me 
with  any  bank ;  and  secondly,  I  do  direct,  that  all  debts  due  from 
me,  wherein  others  stand  bound  for  me  as  securities,  or  as  endorsers, 
or  in  any  odier  way,  be  paid  off  and  dischaiged,  so  as  to  exonerate 
and  indemnify  any  and  every  person  whatsoever,  who  stands  in 
any  manner  bound  for  me ;  and  lastly,  that  all  other  just  debts  due 
from  me,  be  paid  off  and  discharged  as  soon  as  can  be.  And  to 
enable  my  executor  herein  after  named,  to  fiilfil  this  my  will,  I  do 
hereby  authoxjite  and  empower  him  to  sell  all  or  any  part  of  my 
I  I  I   I  ■  •        ■         ■  " I  ■   ' ' 

(a)17S6^cb.7S«s.4. 
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estate  herein  before  derised  to  him,  for  cash  or  upon  credit  ss  he 
shdl  think  proper,  withont  being  ii|  any  manner  responsifale  for  aij 
insolvencies  or  losses  which  may  happen  upon  such  faia  salet. 
Item,  at  the  expiration  of  seven  years  after  my  death,  that  the  pro- 
pi^y  so  devised  as  herein  before  mentioned  to  my  brother  l^hmotr, 
be  divided  among  my  brptheis  as  follows :  after  all  my  debts  are 
paid ;  fintj  on  account  of  the  great  troulde  which  he  wiQ  have  in 
the  execution  of  this  iny  will ;  I  give  to  my  brother  Franei» 
kinSy  and  his  heirs  for  ever,  one-half  of  the  said  estate;  the 
I  devise  to  my  brothers  Leonard  Marbuty  Deaking  and  Patd  Hmfe, 
and  their  heirs  forever,  equally  to  be  divided  between  them  as  ta- 
ants  in  common,  and  not  as  joinit  tenants.  And  Idstfy,  I  herAf 
constitute  and  appoint  my  said  brother  FrantU  DeMnsj  whole  and 
sole  executor  of  this  my  last  will  and  testament,  hereby  revoking 
all  others.     Given  iinder  my  hand  and  seal,  this  2d  March,  1796b' 

This  will  was  proved  before  the  Orphans  Court,  of  MontgoBuiy 
county,  on  the  12di  of  March,  1798. 

S6th  SepUmbery  1817.— Kiltv,  OKtfficettof .— -This  petition  with 
the  exhibits,  has  been  before  me  for  some  time.  I  was  under  the 
impression,  that  a  sale  had  heretofore  been  decreed  or  made  under 
some  authority,  but  I  do  not  find  that  it  has  been  the  case.  A 
g^eat  many  years  have  elapsed  since  the  death  of  W.  IkMpn. 
The  complainant  might  have  proceeded  under  another  part  of  the 
act  of  1785 ;  nevertheless  he  may  have  a  right  to  proceed  uukf 
the  fourth  section ;  but  an  affidavit  will  be  required,  that  no  part 
has  been  received  from  W.  DeakifiSj  or  F.  Dmkins,  or  /.  ibye, 
the  present  administrator,  who  may  have  assets,  for  which  purpose 
exhibit  C  may  be  withdrawn.  And  if  the  decree  is  passed,  it  ^ 
be  for  the  sale  of  only  a  part  of  the  real  estate. 


On  the  15th  of  October,  1817,  the  petitioner  JTiomag  filed  Ui 
affidavit,  in  which  he  averred  diat  he  had  not  received  any  part  of 
the  money  mentioned  in  the  judgment  he  had  recovered  against 
J9bye,  the  administrator  <b  bonig  nony  from  John  Hojfe,  W.  DmtkiMy 
F.  DeMnSy  or  any  other  person,  and  that  the  money  v^as  then  doe 
and  owing  to  him. 

16^  OetobeTy  1817. — Kiltt,  Chmcellor. — No  other  creditois 
having  applied,  it  is  unnecessaiy  to  sell  the  whole  of  the  real  estate; 
and  it  is  to  be  understood,  that  no  more  is  to  be  sold  than  will  pay 
the  complainant's  debt  with  interest  and  costs,  and  the  costs  of  this 
suit^  and  commissions  and  expenses  as  near  as  it  can  be  effected. 
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It  is  Iheicapoa  JDMffci^  ihat  so  much  of  flie  real  csUte  in  tlie 
piooeediiigs  Hmtioiied,  wbereof  HWow  Deakms  died  seiied, 
lying  and  bring  in  the  state  of  Maiyland,  as  may  be  necessary,  be 
sold  fi»r  the  payment  of  the  debt  in  the  proceedings  mentioned. 
That  B.  &  J^igmumhe^  and  he  is  heieby appointed  trustee  to  make 
the  said  sale,  Ac  which  shaD  be  on  a  credit  of  twelve  months,  with 
interest  from  the  day  of  sale;  the  pnrchaaer  to  give  bond  with 
approved  smety,  ftc« 


On  the  18th  of  Janaaiy,  1818,  John  HagBj  as  luhninistrator  de 
hms  nanj  with  the  will  annexed  of  the  late  WiUiam  Deakmi^  filed 
bis  bin  in  this  court  against  Edward  Thomoi,  in  which  bill  Hoye 
states  that  Ihe  defendant  nimuu  had  recovered  judgment  against 
him  as  administrator  fer  a  large  amount;  in  satis&ction  of  which 
judgment,  the  d^^dant  Tkama$  had  agreed  to  take  lands  in  Vir* 
ginia ;  but  that  he  had  since  refused  to  comply  with  the  agreement 
00  his  part,  by  adecting  and  accepting  the  lands  as  stipulated ; 
wbich  agreement  this  plaintiff  was  then,  and  had  always  been  ready 
to  perform  on  his  part  Whereupcm,  the  bill  prayed  for  a  specific 
performance  of  the  agreement,  and  for  general  relief. 

B.  S.  Pigman  having  declined  to  act  as  trustee  under  the  decree, 
die  ntttter  was  brought  before  the  court. 

7tt  JlprUj  1818.— Kilty,  Oanedhr.—Ordertdy  that  John  A.  T. 
Wl^ow  be,  and  he  is  hereby  appointed  trustee  in  the  room  of  the 
said  Pigmanj  to  give  bond  in  the  same  penalty,  and  to  have  the 
nme  powers  as  if  appointed  by  the  original  decree. 


On  the  36th  of  April,  1819,  John  JJirtlkeld,  and  EUxabeih  his 
wife,  filed  their  bill  against  the  trustee  John  A.  T.  KUgour.  The 
bin  alleges  that  Jane  DeakbUy  the  devisee  of  the  late  WiUiam  Dea^ 
kinii  was  dead,  leaving  this  plaintiff  jE^/tzoieM  her  sole  devisee  and 
heir  at  law ;  that  the  trustee  KUgour  bad  advertised  for  sale  some 
of  the  lands  which  had  been  devised  to  the  late  Janey  and  which 
were  then  held  by  these  plaintiffs,  to  satisfy  the  debt  alleged  to  be 
due  to  the  petitioner  Edward  Thomas ;  that  these  plaintiffs  were 
unable  to  say  any  thing  about  his  claim ;  but  they  presumed  that  if 
the  petitioner  had  filed  his  bill  of  complaint  against  the  heirs  and 
devisees  of  the  late  William  Deakins  the  plea  of  limitations  would 
have  been  a  bar  to  an  application  for  a  sale  of  the  real  estate  for 
payment  of  debts.  Whereupon  the  bill  prayed  for  a  subpcenay 
and  also  for  an  injunction  to  prohibit  the  trustee  KUgour  from  pro- 
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ceedbg  to  make  sale.  To  this  bill  there  was  0iibj<»Md  the  aflida- 
yit  of  the  plaintiff  John  ThrOkild  of  the  tnith  of  the  fusts  thocia 
set  forth. 

27ih  .Opril^  1819«— Kiltt,  OumUtton— It  appears  that  the  laad 
devised  to  Jtfrt.  J.  Deakins  has  been  considered  by  the  tnistes  ii 
liable  to  sale  under  the  decree^  instead  of  the  estsfte  devised  to 
Drancii  Ikakms  for  the  payment  of  debts.  The  tmstee  is,  1haa> 
fore^  directed  not  to  proceed  to  the  sale  of  the  land  mentioned  ii 
the  petition  and  in  the  adveitisementy  lying  at  the  mouth  of  Seaan, 
until  flutfaer  order;  which  may  be  made  on  hearing  after  sack 
notice  as  may  be  directed. 

On  the  6th  of  June,  18Sli  John  Hoye  filed  his  bill  of  reTifor, 
stating  that  Edward  Tkomoi  had  died  without  answering  his  UIl 
filed  on  the  18th  of  January,  and  that  he  had,  by  hia  will,  appoialed 
William  JL  iiSii^  and  Edward  T.  Behb  his  executors,  agaiast 
whom  he  prayed  that  his  suit  might  be  revived,  and  tberefim 
prayed  tubprnnoi  against  them. 

After  which,  John  Hojfe^  on  the  30ch  of  June,  1821,  filed  his 
petition,  in  which  he  recites  all  these  before^mentioned  proceedings ; 
and  that  the  sale  might  not  be  made  before  the  det^niinatioa  of  his 
suit  commenced  by  his  bill  filed  on  the  18th  of  January,  he  prayed 
that  the  trustee  ought  be  diiected  to  suspend  the  isale  until  farthtf 
order.  The  allegations  of  this  petition  were  verified  by  his  sfr 
davit. 

2d  Jvly^  1821.-.-KII.TV,  CAoncettor.— In  the  bill  by  Hoyt  agaiast 
ThomaSy  no  mention  was  made  of  the  decree  for  a  sale,  which,  if 
improperly  obtained,  ought  to  be  set  aside.  At  present  the  tmstee 
John  A,  T.  iS^Ottr  is  directed  not  to  make  any  sal6  under  thedcoae 
till  further  order. 

On  the  22d  of  January,  1822,  the  defendants  ISing  and  BA 
put  in  their  joint  answer  to  the  original  bill  and  bill  of  revi?or  of 
Hoye,  in  which,  after  admitting  most  of  the  facts  stated  in  the  bill, 
they  allege  by  way  of  avoidance,  that  Koyt  had  it  not  in  his  power 
to  make  them  a  good  title  to  the  lands  mentioned  in  the  agree- 
ment ;  that  he  had  not  complied  with  the  agreement  on  his  part, 
by  reason  of  which  they  were  in  no  respect  bound  by  it ;  that  the 
validity  of  the  agreement  had,  by  plea,  been  put  in  issue  in  a  suit 
at  law  between  them,  but  had  been  withdrawn  and  a  judgment  bj 
confession  rendered ;  and  consequently^  it  could  not  now  be  of  any 
avail  to  the  plaintiff  fibye. 


i 
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iitk  MvimbeTf  1884. — BhASDy  GumceUar.-^The  arguments 
o£  GOQiiael  baving  been  beard,  the  proceedings  were  read  and 
considered. 

This  case  has  been  brought  before  this  court  by  two  separate 
and  original  proceedings^  which  haVe  now  become  intimately  and 
necessarily,  blended.  The  ex  forte  petition  of  Edward  Tlnmuu 
brought  in  the  first  part  of  it;  and  the  bill  of  John  Hoye  intro- 
duced the  second  part.  These  two  distinct  proceedings,  moving 
separately,  and  aj^arentiiy  having,  enttrdy  different  objects,  were 
shewn  to  have  an  intimate  connection  with  each  other  by  the  peti- 
turn  of  Hoye;  and  were  linked  together  by  the  order  of  the  2d  of 
July,  made  on  that  petition.  Looking  then  into  all  the  proceed* 
iags  and  exhibits,  the  case  as  it  now  stands  before  the  court  is  this : 

WUKam  Deakim  being  seized  of  certain'  real  estate,  made  his 
vill  disposing  of  the  whole,  and  died.  He  gave  a  part  of  his 
real  estate  to  his  wife  Jane;  and  the  rest  he  devised  to  his  brother 
Francis  DeakinM^  who  he  appointed  his  executor,  in  trust,  in  the 
fiist  place^  to  be  sold  for  the  payment  of  his  debts;  In  May,  1804, 
Edward  Thomae  obtained  a  judgment  against  Frandej  the  execu- 
tor of  WUUamf  for  a  large  sum  of  money,  with  interest  and  costs. 
Francis  died  without  having  sold  the  real  estate  of  his  testator  for 
the  purpose  of  executing  the  trusts  reposed  in  him ;  and  adminis- 
tratioA  de  bonie  non  was  gruited  to  J<^  Hoye.  After  which,  by 
a  written  agreement  between  John  Hoye  and  Edward  Thomas j  it 
was  stipulated,  that  in  consideration  of  certain  lands  in  Virginia 
being  cpnveyed  to  Edward^  he  should  assign  over  all  his  right  to 
the  judgment  he  had  obtained  against  Francis^  to  John  Hoye. 
After  which  Edward  Thomas  filed  his  petition  here ;  upon,  and 
subsequent  to  which  the  before  nientioned  proceedings  vrere  bad. 

Had  Francis^  the  testamentary  trustee,  attempted  to  sell  the  real 
estate  devised  to  Jane,  he  migl^  have  been  restrained  by  an  injunc- 
tion ;  or  if  he  had  made  a  sale,  it  would  have  been  deemed  void. 
And  if  he  had  attempted  to  sell  that  real  estate  which  was  actually 
devised  to  him  to  be  sold  for  the  payment  of  the  testator's  debts, 
under  the  pretence  of  paying  debts,  when  in  fact  and  truth  there 
were  no  debts  really  due,  diose  interested  in  the  estate  might  have 
had  their  interests  protected  by  an  injunction.  I  conceive  there 
coold  have  been  no  doubt  of  the  propriety  of  tiie  exercise  of  such 
an  authority  in  restraint  of  the  testamentary  trustee  Francis  Deo- 
teif ,  were  he  living. 

Edward  Thomas  expressly  founds  his  petition  upon  the  act  of 
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aseembly  which  providesi  that  this  court  shall  have  fall  power  aid 
authority,  upon  the  application  or  petitioii  of  aay  penon  inteiatal 
in  the  sale  of  property  devised  as  this  was,  to  appoint  a  trustee  fcr 
the  purpose  of  seQing  and  conveying  such  property,  and  apfriying 
the  money  arising  from  the  sale  to  the  purposes  intended,  (ft)  Bit 
in  appointing  a  trustee,  under  this,  law,  as  a  mere  successor  io  the 
testamentaiy  trustee,  it  could  not  be  presumed,  that  the  court 
intended  to  confer  upon  him  an  authority  more  eztensiye  diaa  thst 
to  be  found  in  the  will,  or  iiistrument  specifying  the  objects  of  the 
trust.  Hence  the  stay  of  proceedings,  or  injunction  upon  the 
trustee,  so  fer  as  regards  the  interests  of  those  who  daim  under 
Jane^  the  Acts  having  been  admitted,  must  be  made  peipetuaL 

But  the  purpose  to  which  the  money  arising  from  the  sale  was  to 
be  applied,  was,  among  others^  the  payment  of  this  debt  said  to 
be  due  to  Edward  Thomas;  if  it  had  been  shewn,  that  tiiere  wis, 
in  fact,  no  debt  due  to  him,  the  trustee  FhrneU  Deakms  wooM  not 
have  been  aUowed  to  sell,  upon  the  pretext  of  a  necessity  to  do  so, 
to  satisfy  that  debt.  And  consequently,  the  court  will  not  now 
appoint  and  authorize  a  trustee  to  take  the  place  of  JhMar,  and 
do  that  very  act  which  it  would  have  prohibited  Fhmcii  fiom  doing 
were  he  alive.  " 

The  order  of  the  2d  of  Joly,  1831,  qierates  as,  and  must  be 
considered  in  the  nature  of  an  injunction.  And  in  looking  into 
the  answer  of  the  executors  of  Edward  Thomas^  to  see  wheAer 
there  is  any  thing  there  which  will  authorize  or  require  the  rescis- 
sion or  dissolution  of  the  injunction  order,  I  find  that  none  of  Ae 
material  facts  upon  which  it  was  originally  based  have  been  denied 
or  removed;  therefore, 

It  is  Ordered^  that  the  authority  conferred  on  the  trustee  ap- 
pointed by  this  court  to  make  sale  of  the  real  estate  of  the  late 
William  Deakint,  be  construed  to  extend  onfy  so '  far  as  the  same 
may  be  warranted  by  so  much  of  the  will  of  the  late  WUHam  as 
clothed  his  late  brother  F\rancis  Dsakins  with  authority  to  seU  the 
same,  and  no  further.  And  it  is  i9oreoyer  Ordered^  that  no  sale 
whatever  be  made,  by  any  trustee  appointed  by  this  court,  of  any 
portion  of  the  real  estate  of  the  late  WiUiam  Dea/dnt^  which  by 
his  will  was  authorized  to  be  sold  for  the  payment  of  his  debts, 
for  the  purpose  of  paying  the  debt  now  alleged  to  be  due  to  the 


(6)  178S»  cb.  72,  f .  4. 
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oecutora  of  Edward  Thomas^  deceased,  until  tbe  final  bearing  of 
flu8  case,  or  Anther  order. 


After  which  a  commission  was  issued,  by  virtue  of  which 
testmumj  was  taken  in  this  case  under  the  name  of  Hoye  against 
ISSsng  and  HM ;  and  the  whole  matter  was  again  brought  before 
the  court 

I4ih  Dtcember^  1827.— Bland,  cWceflor.-^This  case  stand- 
ing ready  for  hearing,  the  solicitors  of  the  parties  were  heard,  and 
tbe  proceeding  read  and  considered. 

The  late  Edward  Thomas^  in  the  year  1801,  obtained  a  judgment 
against  Francis  DeakinSj  executor  of  the  late  WiUiam  Deakinsy  for 
the  sum  of  13^390  50,  with  interest  from  the  1st  of  Ifovember^ 
1797,  and  costs.  After  which,  Francis  Deakins  died,  and  admi- 
uistiation  de  bcms  non  upon  the  estate  of  the  late  WUliam,  was 
granted  to  the  phintijOf  Hoye.  On  the  26th  of  March,  1805,  soon 
after  E^fe  had  thus  obtained'  letters  of  administration,  he  entered 
into  an  agreement  with  Edward  Thomas  to  let  him  have  certain 
lands,  as  therein  described,  in  Randolph,  Hampshire,  or  Hardy 
county,  in  ViTginia,  to  be  shewn  by  Hoye,  when  called  upon,  to 
the  value  of  $3,050  65,  in  full  satisfaction  of  Thomas^  claim  against 
the  estate  of  tbe  late  WUlitan  Deakins.  In  consideration  of  which 
Thmu  agreed  to  assign  his  judgment  to  Shye.  And  in  case 
Thmas  should  neglect  to  designate  the  lands,  and  have  them 
valued,  in  the  manner  specified,  before  the  1st  day  of  July  then  next, 
flby^  was  to  have  so  much  of  certain  lands  laid  off  and  conveyed, 
as,  at  five  shillings  per  acre,  would  amount  to  the  sum  of  $3,050  65 
And  then  Hcye  stipulates  to  have  the  conveyance  made  and  the 
d€ed  ready  for  Thomas  by  the  last  day  of  July  then  next. 

A  few  days  prior  to  the  7th  day  of  December,  1805,  Elijah  But- 
Itr  surveyed  4,576  acres  of  land,  as  he  says  in  his  letter  to  the 
plaintiff,  for  Edward  Thomas;,  but  there  is  no  proof  that  ITunnas 
ever  knew  of,  or  assented  to  this  survey,  much  less,  that  he  Ac- 
cepted of  the  land  thus  laid  off.  On  the  contrary,  it  appears,  by  a 
letter  of  Edward  Thomas^  dated  on  the  16th  of  December,  1805, 
and  another  of  the  22d  of  April,  1806,  which  have  been  produced 
as  evidence  by  the  plaintiff,  that  up  to  that  time  Boye  had  not,  on 
lus  part,  complied  with  the  agreement.  A  third  letter  firom 
Thmas,  dated  on  the  16th  of  August,  1806,  has  been  produced 
^d  relied  on  by  the  plaintiff,  which  evidently  alludes  to  some 
departure  from  the  original  agreement,  which  Thomas  was  willing 
62  V.2 
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to  concede  on  flbye'^  granting  the  indulgence  therein  aaked  ftr; 
but  what  was  done  in  consequence  of  the  piopositioB,  &us  nadiy 
does  not  appear. 

Long  after  which,  in  the  year  1616,  Edward  Thomoi  sued  oat  a 
scirt  fodas  on  his  judgment  against  this  plaintiff  Jelm^  JSbyr,  w 
adnunistrator  de  bordt  non  of  the  late  WUSam  Deakmi.  To  ^Akh 
Hin/e  appeared  and  put  in  firb  pleas,  in  one  of  which  he  rriied  m 
the  agreement  of  t^e  26th  of  March,  1806 ;  and  alleged,  that  Ae 
land  therein  mentioned  became  the  right  and  estate  of  Thnm^ 
and  was  received  by  him  in  full  satisfaction  of  his  judg^nent  Birt 
afterwards  Hoyt  withdrew  his  pleas ;  and  on  the  S4th  of  Api, 
1817,  confessed  judgment,  as  appears  by  the  record,  to  bind  aoeto 
in  hand,  and  future  assets  as  they  accrued. 

After  which  Hoye  filed  this  bill,  asking  for  a  specific  peifofiMice 
of  the  agreement  of  the  26th  of  Mardi,  1806;  but  Thomm  hxm^ 
died  before  he  had  answered ;  Hoye^  by  a  bill  of  revivor,  made  kii 
executors  parties.  The  original  bill  alleges,  that  on  the  6A  sf 
January,  1816,  Hoye  executed  a  deed  for  lands  accordii^  to  the 
agreement^  which  deed  he  tendered  to  Edward  Thomtui^  aCtsney, 
on  the  26th  of  April,  1817,  who  refused  to  accept  it  Bat  the 
answer  of  the  defendants  in  no  manner  admits  this  deed;  and  ttere 
is  no  proof  whatever  of  it ;  or  of  its  conformity  to  the  agrecmeBt. 

Upon  the  state  of  facts,  I  feel  perfectly  satisfied,  that  the  ecm- 
plainant  cannot  have  the  relief  he  asks,  even  supposing  the  agree 
ment  to  have  been  not  at  all  affected  by  the  proceedings  at  kw; 
and  to  be  such  a  one  as  a  court  of  equity  would  specifically  enfane; 
because  the  plaintiff  tbye  has,  in  fact,  altogether  failed  to  peifiMB 
his  part  of  it,  according  to  its  dear  and  positive  provisions.  Btt, 
if  he  had  complied  with  it,  he  has  not  placed  himself  here  b  a  eoa- 
dition  to  obtain  the  relief  he  seeks.  He  has  not  brought  bO  die 
proper  parties  before  the  court.  The  executors  of  Edward  Thmm 
might  assign  the  judgment ;  but  his  heirs  are  the  persons,  «ks 
alone  are  to  be  benefitted  or  affected  by  any  conveyance  of  tk 
specified  lands,  that  had  been  made,  or  which  might  now  bt 
ordered  by  the  court. 

Whereupon  it  is  Decreed^  that  the  said  bill  of  complaint  of  iib 
JBbye,  be  and  the  same  is- hereby  dismissed  with  costs  to  be  tand 
by  the  register.  And  it  is  furAer  Decreedy  that  the  order  of  the 
SA  of  July,  1821,  together  with  so  much  of  the  order  of  the  24tliof 
November,  1824,  as  prohibits  the  trustee  from  making  sale  of  so 
much  of  the  real  estate  of  the  late  WUliam  Deakmt,  as  was  aiitho- 
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nsed  aad  direeled  to  be  sold  bj  his  last  will  and  testament,  be  and 
the  same  is  hereby  rescinded  and  annulled. 


It  wts  represented,  by  a  petition  of  King  and  IfeM,  the  execu- 
tors of  Thmas^  filed  on  llie  14tti  of  December,  1827,  that  the  trus- 
tee £%Mir  had  died;  upon  which  they  prayed,  that  Danid  Duvatt 
migiit  be  appointed  in  his  place ;  which  was  oidered  acordingly. 
And  HkvoH  harving  declined  to  act,  WUUam  F.  Hehi  was,  by  an 
onler  of  the  8di  of  April,  1828,  appointed  trustee  to  succeed  the 
hkJoh^A.  T.  Ki^tmr. 

On  a  petition  filed,  on  oath,  by  Haye^  the  administrator  de  bmnU 
«m  of  DeMnSy  praying  that  the  tmstee  Hebb  be  ordered  to' 
lepoit,  lie. 

3ct  Fdmutryf  1^9.— Bland,  Chanedtar. — Ordered^  that  the 
tmstee  HM  make  a  report  of  his  proceedings,  as  prayed,  or  shew 
good  cause  to  the.contraiy.  Provided,  that  a  copy  of  this  order, 
topihet  with  a  copy  of  the  foregoing  petition,  be  served  on  him 
on  or  before  the  third  day  of  March  next. 


On  Ihe  26th  of  February,  1829,  the  trustee  Hebb  reported,  on 
oath,  that  he  had  made  sale  of  certain  portions  of  the  real  estate  of 
the  hte  WilKam  DeekinSy  to  the  amount  of  $260 ;  which  sale  was 
fim%  ratified  on  the  31st  of  August,  1829. 

Joki^  Hoyty  by  his  petition,  stated  that  the  trustee  Htbb  had 
Mglected  to  discharge  his  duty  as  diligently  as  he  ought  to  have 
done ;  and  that  he,  Hoye,  was  willbg  to  take  the  bond  given  for 
the  purchase  money  in  satisfaction  of  his  claim,  die  voucher  where- 
of had  been  heretofore  filed,  as  a  creditor  of  the  late  William  Deo- 
int.  Whereupon  he  prayed,  that  the  trustee  might  be  ordered  to 
make  a  report  of  his  proceedings  and  to  bring  in  the  bonds,  &c. 

lOtt  August  J  1829. — Bland,  Chancellor.— Orderedj  that  the 
trustee  WilKam  F.  Hebb  forthwith  deposite  and  file  in  the  cjiancery 
office,  the  bonds  and  notes  taken  by  him  for  the  purchase  money ; 
and  also  bring  into  court  any  purchase  money  now  in  his  hands; 
and  likewise  shew  cause,  if  any  he  bath,  why  he  has  failed  to  dis- 
charge his  duty,  as  trustee,  as  alleged :  provided,  that  a  copy  of 
^  order,  together  with  a  copy  of  the  petition  to  be  served  on  the 
«ud  WiUiam  F.  Hebb. 

John  HoySy  by  his  petition  filed  on  the  21st  of  January,  1830, 
stated  that  he  was  a  creditor  of  the  late  WUUam  Deakmif  and  as 
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such  had  filed  the  voachers  of  his  claims ;  but,  from  some  error  or 
defect  in  the  original  decree  or  other  proceedbgs,  no  notice  bad 
been  given  to  his  creditors  to  file  the  vouchers  of  their  daimg 
against  his  estate..  And  that  a  copy  of  the  order  of  the  lOtfa  of 
August,  had  been  served  on  the  trustee  Hebby  but  he  had  not  yet 
complied  with  it.  Whereupon  the  petitioner  prayed  for  an  attadh 
ment  against  Hebb;  and  that  the  creditors  of  the  late  JVilUamDea- 
kins,  might  be  notified  to  file  the>voucbers  of  their  claims,  &c. 

22d  Jantutry,  1830. — Bland,  OumceUor. — Ordered,  that  an  at* 
tachment  issue  against  WUliam  F,  Hebb  as  prayed,  returnable  forth- 
with. That  the  creditors  of  JViUiam  Dealam,  deceased,  file  tlie 
vouchers  of  their  claims  in  the  chancery  office,  on  or  before  the 
22d  day  of  June  next.  And  that  a  copy  of  this  order  be  inserted 
in  some  newspaper,  printed  at  Cumberland,  once  in  each  of  doee 
successive  weeks,  before  the  first  day  of  March  next. 


On  the  15th  of  March,  1830,  the  trustee  made  a  report,  on  oath, 
in  which  he  stated,  that  the  purchaser  having  refused  payment,  he 
had  put  the  notes  taken  by  him  for  the  purchase  monqr  into  the 
hands  of  an  attorney,  to  bring  suit  thereon ;  that  they  were  then  in 
his  hands  for  that  purpose, 

nth  Marehy  1830. — Bland,  Chancellor. — The  attachment  issued 
against  WUliam  F.  Hebby  having  been  returned  attached,  it  is  oa 
motion  of  the  solicitor,  for  the  petitioner  Hoyey  Ordered,  that  the 
sberi£f  of  Washington  county  forthwith  bring  mto  court  the  bodj 
of  the  said  William  F.  Hebb,  according  to  the  tenor  of  the  said 
attachment. 

On  the  30th  of  April,  1830,  the  trustee  Hebb  made  another  re- 
port, on  oath,  similar  to  that  filed  on  the  15th  of  March.  On  the 
13th  of  December,  1830,  the  executors  King  and  Hebb,  filed  obje^ 
tions  to  an  allowance  of  any  of  the  claims  now  filed,  or  uriucb 
might  hereafter  be  filed,  &c.  Some  time  after  which,  the  matters 
in  controversy  were  finally,  adjusted  by  ^n  agreement  among  the 
parties,  and  the  case  so  closed. 
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Akgicyfo  awomin  directed  to  be  put  out  on  good  seenrity^  tnd  tiie  tnoaal  interest 
tfrbe  paid  to  her  during  tier  tife,  remainder  to  her  children  should  not  be  placed 
in  the  hands  of  her  husband  on  aaj  terns*  or  be  lent  on  men  penonal  secoritj. — 
The  Itgatee  for  life,  of  such  a  legacj,  should  be  heard  as  to  the  mode  of  putting 
out  tbe  legacy ;  the  court,  considering  itself  as  ex  officio  guardian  of  the  interest 
of  tbDie  in  remainder,  the  legacj  was,  on  the  suggestion  of  the  legatee  for  lifr, 
iofcated  in  bank  stock;  and  the  kes  of  inttrsst^  which  might  hare  been  made, 
boa  file  time  the  money  was  brought  into  court  until  it  was  investsd,  was  directed 
to  be  borne  by  the  legatee  ibr  life. — ^An  annuity,  like  a  pecuniary  legacy,  in  gene- 
nl,  cairies  interest  only  firom  one  year  after  the  death  of  the  testator ;  the  ezcep- 
tioni  to  this  rale.-— Under  the  head  of  just  altowances  a  trustee  may  be  altowed  a 
fte  paid  to  a  solidtoir  for  advice  in  relation  to  his  trast— A  complaint,  that  a  trus- 
tee holds  the  trust  fund  in  his  hands  idle  and  unprofitoble,  necessarily  implies  that 
it  iboald  be  brought  into  court  and  inyested.— There  are  few  cases  in  which  trus- 
tees my  not  decline,  to  act  without  direction  of  the  court.— Although  a  trustee 
B^  torn  no  pecuniary  interest  in  the  subject,  yet  he  hM  duties  toperfonn,ia 
reganl  ts  which  he  should  keep  the  court  correctly  informed. — ^In  what  cases,  and 

how  &r  the  court  will  interfere  with  the  relations  of  parent  and  child. In  what 

the  court  will  remove  or  dischaige  a  trustee,  after  he  has  accepted  the  trust. 


This  biD  was  filed  on  the  16th  of  October,  1823,  by  Samuel 
Jmiis  of  Joshua^  and  ^nn  his  wife,  against  Richard  O.  Stochett 
and  &my  Wayman.  The  bill  states  that  Larkin  Shq^ky^  on  the 
19th  of  February,  1822,  made  his  Jast  will  and  testament,  in  which 
among  other  things,  he  gave  and  bequeathed  as  follows : 

'  I  give  and  bequeath  to  my  niece  ^nn  Shipley y  the  sum  of  $7,000 
cnrrent  money  of  the  United  States,  subject  to  the  conditions  and 
limitations  hereafter  prescribed ;  that  is  to  say,  the  annual  interest 
thereof  shall  ,be  paid  to  her  yearly  during  her  natural  life ;  and  if 
4e  should  many,  and  die  leaving  lawful  issue,  then,  on  the  event 
of  her  death,  the  said  principal  sum  of  $7,000  shall  be  equally 
divided  among  her  children ;  but  in  case  my  said  niece  shall  die 
^thout  lawful  issue  of  her  body,  then,  and  in  that  case,  I  give  and 
^queath  the  aforesaid  principal  sum  of  $7,000  to  be  equally  divided 
among  die  children  of  my  deceased  brother,,  and  their  legal  repre- 
sentatives, reserving,  nevertheless,  an  annuity  of  $120  to  be  paid 
out  of  the  said  principal  sum  of  $7,000  to  Elizabeth^  mother  of  the 
said  Mn  during  her  natural  life ;  which  sum  I  direct  my  said  trus- 
tees to  pay  to  her  yearly ;  it^being  my  design  and  intention,  and  I 
lereby  declare  that  my  said  trustees,  or  the  survivor  of  them,  shall 
Ktain  in  their  hands  the  said  principal  sum  of  $7,000,  and  put  tbe 
same  out  on  interest,  on  good  security,  for  the  purposes  aforesaid ; 
ttd  I  further  declare,  that  the  aforesaid  bequest  to  the  said  Jinn 
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S^Ujfy  my  niece,  shall  be  deemed  and  taken  as  full  satiabdim 
for  any  claims  against  me  that  may  arise  for  becoming  one  of  tk 
securities  on  the  administration  of  her  father's  estate.' 

And  again,  after  making  some  other  dispositiaiis  of  his  property, 
he  says,  ^  I  give  and  derise  aU  the  rest  and  residue  of  my  esMe, 
both  iteal  and  personal,  (subject,  nevertheless,  to  the  control,  era- 
tody,  and  possession  cf  my.  trustees,  as  hereafter  described,)  to  nj 
nephew  Larkm  Shiplef,  Hhe  son  of  my  brother  «AiAfi,  for  aad  don^ 
the  term  of  his  natural  life,  and  no  longer;  and  if  he  shdulddcpat 
this  Kfe  without  issue  of  his  body,  lawfully  begotten,  then  to  be  eqiu% 
divided  among  his  brothers  and  sisters ;  but  if  he  shouU  baTebv- 
fid  issue  of  his  body  at  the  time  of  his  death,  tfien,  to  Such  me, 
share  and  share  alike.  I  also  authorize  and  direct  thatmjsud 
trustees  shall  have  and  retain  the  sole  possession  and  custody  of  the 
said  estate  so  given,  as  afctfesaid,  to  my  said  nephew  Lafkm^  bt 
the  purpose  of  educating  him,  and  are  to  ren^  out  the  real  estate, 
and  put  out  the  money  on  interest  to  the  best  advantage;  pay 
away  the  yearly  proceeds,  after  his  arrival  at  age,  to  him ;  hot  to 
retain  a  control  over  the  principal  till  the  objects  of  this  bequest 
and  devise  are  fuDy  complied  witli.  Uem, — I  nominate  ud  q>- 
point  Richard  G.  Siocketi  and  Henry  TTayman,  and  the  svmor  of 
them,  whole  and  sole  trustees  and  executors  of  this,  my  last  will 
and  testament,  with  fiiB  power  for  either  of  diem  to  act  in  case  of 
the  death  of  the  other,  to  carry  into  fidl  execution  all  the  matten 
and  thiags  aforesaid.' 

Soon  after  which,  Larkin  Shiftey  died,  and  his' will  was,  on  tke 
I8di  of  April,  18^,  proved  before  the  Orphans  Court  of  Anae 
Arundel  County,  and  letters  testamentary  tliereupon  granted  to  the 
two  executors  therein  named,  who  took  upon  tiiemselves  the  ae- 
ctttion  of  the  trust  tiierein  mentioned.  The  bill  further  states  tbat 
the  legatee  and  plaintiff  Aim  had,  since  the  death  of  tiie  testslor, 
intermarried  with  the  plmntiff  8camtd\  that  the  defendants,  as 
trustees,  had  paid  a  part  of  the  interest  on  the  plaintiff  jfim's  lega- 
cy to  her  beibre  her  marriage,  and  a  small  sum  since  that  time ;  but 
not  the  whole  of  what  was  due ;  and  no  provision  had  been  made 
iat  the  punctual  payment  of  the  sakl  interest,  whereby  she  has  sas> 
tained  considerable  inconvenience ;  that  the  defendant  had  not  pot 
out  tiie  said  sum  of  $7,000,  or  any  part  of  R,  at  interest  on  good 
security ;  but  that.  &e  same  remained  in  their  hands,  or  in  the 
hands  of  one  of  them,  which  neglect  and  omission  were  coatnty 
to  the  directions  of  the  will,^  and  put  at  great  hasani  die  prineipd 
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nm,  and  coMcyfaj  die  intocst  ttHt— .  Whin  if,  Ibe  bU 
pnjcd  diat  the  lifftiMiwiU  niglbl  be  lequncd  to  gi^  a  fiiU  alite- 
sent  of  Ibe  condidM  of  tbe  said  f7,0Q0;  and  vbat  lenamed 
due  of  tbe  iotcmt  tbcram ;  tbat  tbcj  be  dmclad  to  pay  tbe 
Mum  dicnof,  awl  copeeiaDj,  dnt  tbqr  be  leqvirad  to  pot  out 
at  intcRst  tbe  aaid  aom  of  $7,000,  oa  good  aeeniitf ,  ao  tlui  tbe 
iotoeit  tbutof  asight  be  paid  poiictiiaUy,  and  at  abott  and  cooto- 
lient  periods,  to  tbe  phinliffii. 

On  tbe  26tb  of  Maich,  1824,  the  defisndaOt  Jbdkett  pal  in  bai 
HKwer,  in  which  the  will  and  the  maniage  of  the  plaintift,  aa  ael 
faith  b  the  biD,  were  admitted.  He  ezhihited  with  his  answer  an 
crtraet  from  the  inTentoiy  Rtomed  by  the  eEeealors ;  and  in  lefti^ 
eacs  thereto,  described  die  then  situation  of  the  testator's  estate* 
^Aidi,  he  said,  the  eKScntors  were  coUeeting  and  settling  with  as 
litde  ddaj  as  pnetieaUe ;  that  sundiy  payments  had  bean  made  to 
tbe  pkintifb,  whereby  it  appeared  tbat  thqr  bad  fecaiTed  about  two 
Iraadred  and  eighty  doUars  over  and  aboTe  udiat  they  were  striody 
eatided  to ;  and,  b  condosion,  this  defendant  rays,  thsl  he  sub* 
mits  that  a  decree  may  pass  directmg  the  executors  to  report,  from 
time  to  time,  on  the  state  of  the  property ;  and  to  brbg  b  the 
money  arisbg  from  the  debts  as  it  may  be  recetyed ;  and  that  tbe 
sane  be  bvested  as  the  court  may  direct 

After  which  the  defendant  StoeheUf  by  his  petition,  stated,  that 
lie  bad  received  a  yeiy  large  sum  of  money  applicable  lo  the  tmsts 
of  the  will ;  and  diereupon  prayed  to  be  authorised  and  directed  to 
invest  the  same  b  sdme  safe  and  productive  fund.  Ace* 

31^  Jlugusty  1825.-— Blahd,  CkanceUar.—Orderedy  tbat  Biehmrd 
6.  Sedoetif  the  petitioner,  be,  and  he  is  hereby  permitted  and  direct- 
ed, to  deposite  any  sum  of  money  now  b  his  hands,  or  which  may 
hereafter  come  bto  his  hands,  as  a  part  of  the  said  trust  fiind,  with 
the  register,  to  be  by  him  depomted  b  the  FamMfs  Bank  of  Mary- 
land  to  the  credit  of  the  case,  subject  to  further  order. 


The  plaintiiis  Janes  and  wife,  by  their  petition,  statbg  that  the 
defendant  Stochttt  had,  under  this  ord^ ,  paid  info  court  the  sum  of 
|1,652  28 ;  and  that  the  executors  were  perfectiy  willing  that  the 
money  already  deposited,  and  which  might  thereafter  be  deposited 
on  account  of  the  said  trust  fund,  should  be  paid  over  to  the  plain- 
tiff Saoiuely  upon  his  giving  bond  with  approved  surety.  Where- 
upon they  prayed  d)at  the  same,  together  with  all  tbe  residue  of 
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fhe  trust  fund,  when  deposited,  might  be  paid  to  the  petitioner 
jSbffiu€/,  on  his  giving  bond  with  approved  surety. 

2Ut  Sepiembery  1825.— Bland,  Chancelhr.— The  petition  of 
Samuel  Jones  of  Joshutj  and  Ann  his  wife,  has  been  read  and  con- 
sidered. It  was  my  intention,  by  the  order  of  the  31st  of  Aogut 
last,  to  place  the  money  constituting  the  legacy  to  the  plaintiff  tAn, 
at  once  in  perfect  security,  and  to  give  her  time  to  be  heard  as  to 
the  mode  of  investment j  so  far  as  the  testator  had  allowed  of  anjr 
range  of  discretion  in  that  respect.  From  the  language  of  the  iriH, 
it  certainly  could  not  have  been  the  intention  of  the  testator  tbt 
the.  legacy  he  thus  gave  to  his  niece  should  be  put  into  the  hands 
of  her  husband,  upon  any  terms  whatever.  But  apart  fiom  that 
manifest  intention,  where  the  profits  only  of  a  legacy  are  given,  v 
in  this  instance,  to  a  woman  for  life,  and  the  principal  in  remainder 
to  her  children,  it  might  evidently  be  attended  with  tlie  most  per- 
nicious and  ruinous  consequences  to  take  the  principal,  given  to 
the  children  in  remainder,  from  the  hands  of  the  trustees,  and  place 
it  in  the  hands  of  tlieir  father.  His  influence  might  prevent  dtem 
from  exacting  fix)m  him  their  just  right  during  his  life ;  and  on  liis 
death  insolvent,  they  might  feel  a  great  repugnance  to  making  bis 
securities  answer  for.  the  loss  they  had  sustained  by  reason  of  tus 
misfortunes,  (a)  The  good  feelings  between  parent  and  duld,  so 
far  from  being  put  in  jeopatdy,  should  be  sustained  and  cheiished.()) 
Therefore,  even  if  this  money  might  be  put  out  upon  mere  personal 
security,  I  should  deem  it  improper  to  place  it  upon  such  secmit}, 
in  the  hands  of  the  father  of  those  who  are  to  take  in  remainder.(c) 
The  testator  has,  however,  aj^arently  aware  of  the  iH  conse- 
quences of  such  a  disposition  of  the  fiind,  expressly  declared  it  to 
be  his  design,-  that  the  trustees  should  retain  in  their  hands  the 
principal  sum  of  $7,000,  and  put  the  same  out  on  interest  on  good 
security,  for  the  purposes  aforesaid. 

But,  as  the  annual  and  punctual  payment  of  the  interest  pajabk 
to  JlnHy  must  depend  in  a  great  degree  upon  the  form  of  the  inyest- 
ment,  I  was  unwilling  to  make  the  selection  until  the  plaintifi  bad 
been  heard.  The  meaning  of  the  phrase  ^  good  security,'  used  hj 
the  testator,  must  be  taken  in  connexion  with  that  indefinite,  and 
perhaps  great  length  of  time,. during  which  it  is  very  evident  be 

t 

(a)  Carpenter  v.  Heriot,  1  Eden,  841;  Wycherley  v.  Wycheriey,  S  Eden,  M- 
(6)  Ex  parte  Hopkins,  8  P.  WiU.  1S5 ;  Lempster  v.  Pomfret,  Ambi  164 ;  Lyoatf* 
BlenJdn,  4  Cond.  Cha.  Rep.  115.— (c)  Laogeton  v.  OliTant,  Cooper^  £ep.  8S. 
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mtoMled  it  thould  continue  to  be  'good  security;'  andthus^undi 
stMiding  the  teslMor  to  mean  pcmanently  and  daiahlj  good  seciH 
tity,  I  fed  tbat  my  discretion  must  be  limited  to  a  nflection  among 
securities  of  that  description ;  that  isi  government  stock|  or  a  mort> 
gage  on  unincumbered  real  estate^  or  good  bank  stock.  But  apart 
from  diis  manifrstation  of  the  testator's  intention^  it  must  be  reool- 
kcted,  that  generally^  in  cases  of  this  kind,  if  the  trustees  were  of 
tbesMelTes  to  put  this  legacy  out  on  mere  personal  security,  it  would 
be  deemed  a  breach  of  trust,  and  they  would  be  hdd  accountable 
accordingly,  (d)  The  prayer  of  the  plaintiffii  cannot  be  granted ; 
and,  therefore,  it  is  Ordered,  that  the  said  petition  be,  and  the  same 
is  hereby  dismissed  with  costs. 


On  the  IGth  of  Decaonber,  1825,  the  defendant  Wapnan  put  in 
his  aaswer,  in  which  he  admits  the  will  of  his  testator ;  and  states, 
that  a  provision  having  been  made  therein  for  the  testator's 
nephew  Larkm  SbifUyj  as  well  as  for  the  plaintiff,  it  was  agreed, 
tkt  the  defendant  should  take  charge  of  the  bequest  to  the  legatee 
Larkm;  md  that  the  other  defendant  should  manage  the  legacy 
ffven  to  the  plaintiff  Ann;  that  a  large  proportion  of  the  testator's 
estate  consisted  of  bonds  and  notes,  some  of  which,  and  partiou- 
larly  those  deemed  doubtful,  had  been  collected,  or  pressed  fcr 
pajmeat,  leaving  such  as  were  good  to  stand  on  interest ;  consH 
dering  tiiem  as  good  investments  as  could  be  made  within  the 
meaning  of  the  testator's  will ;  that  he  had  made  some  payments 
to  the  plaintiff  Jinn;  and  that  he  had  wished  to  have  had  the 
whole  of  her  legacy  paid  over  to  her  husband  as  proposed  by  him ; 
but  that  the  court  had  determined  otherwise. 

After  which  Jones  and  wife,  by  their  petition^  prayed  that  the 
iayestment  might  be  made  in  stock  of  the  Bank  of  Westminster. 

20tt  January t  1826.— Bland,  ChanceUor. — Ordend^  that  the 
trastees  Stockett  and  Wayman^  unless  cause  to  the  contrary  be 
shewn  by  them,  on  or  before  the  fourth  day  of  the  next  March 
teim,  be  and,  they  are  hereby  directed  and  required  to  invest  the 
money  heretofore  brought  into  this  court,  in  stock  of  the  Bank  of 
Westminster ;  the  said  stock  to  be  transferred  to,  and  held  by  and 

{i)  Blown  V.  LittoD,  1  P.  Will.  140;  Tniibrd  v,  Boehm,  8  Atk.  444;  Adye  «. 
Fevinetettt,  1  Cox,  24 ;  De  ManneviUe  v.  Crompion,  1  Vef .  &  B«a.  869 ;  Wilkes  t. 
Stewani,  Cooper's  Rep.  ^;  Walker  9.  Symondsi  8  Swan.  68;  CoUis  9.  Coliis,  2 
Crad.  Cha.  Rfep.  499. 

53  V.3 


} 


414  JONES  0.  STOCKfiTT. 

in  the  name  of  the  said  trastees  for  •the  uses,  intuits  and  pmpOHi 
in  the  proceedings  mentioned,  and  the  interest  or  dividends  thn^  ;j 
on,  as  the  same  may  become  due  and  be  collected,  shall  be  pai 
by  them  unto  the  said  jfnn,  the  wife  of  the  said  Samudj  doling 
her  natural  Ufe;  and  after  her  death  the  said  bank  stock  shall  bi' 
disposed  of  and  pass  as  is  directed  by  the  last  will  and  testaasit 
of  the  testator.  And  for  the  purpose  of  making  soch  investmat, 
the  money  will  be  directed  to  be  paid  to  the  trustees  when  required, 
Provided  that  a  copy  of  this  order,  together  with  a  copy  of  the 
foregoing  petition,  be  served  on  the  said  trustees  on  or  hebn  tk 
twentieth  day  of  February  next. 


The  trustee  Stockett,  on  the  16th  of  March,  1826,  reported  tint 
he  had  received  another  sum  of  $1,900,  and  requested  to  be  au- 
thorized to  invest  that  sum  also ;  and  said,  that  he  had  no  intemt 
adverse  to  that  of  the  plaintiff's ;  and  therefore  was  willing  tliat  the 
investment  should  be  made  as  proposed,  if  the  court  thooght  the 
fund  secure. 

18th  Mttrehj  1826.-->-Bland,  Chancellor.— Ordered^  that  the 
said  trustees  be  and  they  are  hereby  authorized  and  directed  to 
invest  the  additional  sum  of  about  $1,900  received  lately  by  one 
of  them,  as  stated,  in  stock  of  the  Bank  t)f  Westminster,  upon  die 
terms  and  as  prescribed  by  the  order  of  .the  20th  of  Januaiy  last 
And  no  cause  having  been  shewn  against  the  execution  of  the  aid 
order,  the  same  is  hereby  declared  to  be  absolute;  and  the  aid 
trustees  are  directed  to  invest  the  said  sums  of  money  accordinglj. 


The  trustees  Slockett  and  Wayman  reported  that  they  had,  a 
ordered,  purchased  stock  in  the  Bank  of  Westminst^'  at  $1  per 
share  above  par,  that  is  to  say,  diat  they  had  purchased  cajpitd 
stock  to  the  amount  of  $3,330  for  the  sum  of  $3,552  in  money. 
Which  they  prayed  might  be  confirmed;  apd  that  the  moneys 
deposited  in  court  might  be  aj^lied  accordingly. 

20th  April,  1826.— Bland,  ChanceUor.^Orderedj  that  the  said 
report  be  and  the  same  is  hereby  ratified  and  confirmed ;  and  the 
register  is  directed  to  draw  a  check  on  The  Farmers  Bank  of  Ma- 
ryland for  the  whole  sum  of  money  which  has  been  deposited,  or 
so  much  thereof  as  now  remains  to  the  credit  of  this  case,  in  fiirov 
^f  the  said  trustees  or  either  of  them,  or  for  so  much  thereof  a 
they  or  either  of  them  m^y  require  for  the  purpose  of  its 
applied  as  stated  in  the  said  report. 
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Hie  parties  agreed^  that  the  case  should  be  referred  to  the  audi- 
tor to  state  an  account  of  assets,  &c.    And  of  the  sum  due,  if  any, 
^  to  the  complainants  on  account  of  Ann  Janes^  annuity.    And  also 
'    submitted  to  the  Chancellor,  'whether  the  loss  of  interest  occa- 
sioned by  the  deposite  of  the  moneys  brought  into  court  is  to  be 
'    hofne  by  thecomplainants  or  the  estate?'  and  'whether  the  com- 
f  plainants  and  defendants,  or  any  of  them,  are  to  be  allowed  costs 
against  the  estate  ?' 

25ih  Aprily  1827.— ^Blaitd,  Chancettar. — I  have  examined  the 
proceedings  and  reflected  upon  the  questions  submitted.  The 
p]ainti&  by  their  bill  complained,  that  the  defendants  had  suffered 
the  legacy,  the  profits  of  which  were  given  to  the  plaintiff  Jlnuj 
to  remain  in  their  hands  unproductiye ;  whereby  the  interest,  which 
might  otherwise  have  beeb  accumulated  and  paid  to  her,  was  lost 
And  prayed,  that  the  trustees  might  be  ordered  to  make  an  ijivest- 
'  meat  thereof.  The  defendant  Stockett  answered,  and  brought  into 
court  a  ^eat  proportion  of  the  legacy,  which  was  ordered  to  be 
deposited  as  usual,  as  I  have  before  remarked,  for  safety,  and  until 
the  plaintiffs  should  suggest  a  mode  of  investment  Hence,  it  is 
evident,  that  the  plaintifis,  in  effect,  called  the  money  into  court ; 
and  it  was  iheir  fault,  that  it  remained  here  so  long  unproductive* 
The  trustees  being  blameless,  are  therefore  not  chargeable ;  and 
theie  is  no  ground  upon  which  these  plaintiffs  can  have  the  estate 
taxed,  to  the  prejudice  of  others,  for  the  purpose  of  re-imbursing 
them  for  a  loss  occasioned  by  their  own  mismanagement  or  negli- 
gence :  for  even  if  the  trustees  had  been  guii^  of  any  miscon- 
duct, the  estate  could  not  be  charged  to  make  good  the  loss ;  {e) 
and  upon  the  same  general  principles,  neither  these  trustees  nor  the 
estate  can  be  charged  with  costs.  {/} 

Whereupon  it  is  Ordered^  that  the  loss  of  interest  occasioned  by 
the  deposite  of  any  moneys  in  this  court,  pursuant  to  the  order  of  the 
3 1st  of  August,  1826,  be  borne  by  the  complainants ;  that  they  pay 
an  costs ;  and  that  this  case  be,  and  the  same  is  hereby  referred  to 
the  auditor,  with  directions  to  state  an  account  or  accounts,  in 
pursuance  of  the  foregoing  agreement  and  of  this  order. 


After  which  the  auditor  made  up  a  report,  as  of  the  8th  of  No- 
vember, 1827,  which  he  filed  on  the  15th  of  the  same  month,  in 

(e)  Anonymous,  1  SaUc.  153;  Carters.  Barnadiston,  I  P.  WUL  518.— (/)  Cur- 
teis  V.  Candler,  6  Mad.  123. 
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irhich  be  says  Hiat  he  had  stated  and  therewidi  Tetumed  aceouks 
A  and  B,  between  each  of  the  defendants,  as  an  executor,  aad  te 
estate  of  Larkin  Shipley ^  deceased ;  and  also  account  C,  betweei 
said  estate  and  the  complainants  Jones  and  wife ;  that  there  was  i 
balance  in  the  hands  of  Waynum  of  $51  68,  and  in  the  hands  of 
Shekett  of  $145  95 ;  and  that  there  was  due  to  Jonei  and  wifei  ei 
account  of  interest  on  their  legacy,  the  sum  of  $144  01.  The  iq- 
ditor  further  says,  that  he  had  allowed  StocheU  credit  for  the  sua 
of  $50j  a  fee  to  counsel  retained  by  him  to  defend  that  suit 

The  defendant  Stockett  excepted  to  die  accounts  A  and  B,  be> 
cause  in  said  accounts  the  defendant  Wa/jpMn  was  allowed  one-half 
of  the  commissions  heretofore  allowed  to  this  exceptant  by  the  Or* 
))hans  Oourt;  and  he  excepted  to  the  account  C,  because  thfe  eon* 
plainants  were  thereby  allowed  interest  on  their  legacy  from  tkt 
time  of  the  death  of  the  testator ;  whereas  interest  ought  not  to  be 
allowed  until  twelve  months  diereaftar. 

91st  FehrUary,  1828.~BLAirD,  iJhanceBor.^The  soUdtora  of 
the  parties  having  been  fully  heard,  the  proceedings  were  read  and 
considered.  It  is  clear,  that  the  allowance  of  commissions  to  a« 
ecutors,  in  all  cases  properly  brought  before  an  Orphans  Cbort,  is  a 
matter  as  entirely  within  the  jurisdiction  of  that  tribunal  as  this ; 
and  in  so  far  as  it  appears,  that  the  matter  of  commissions  had  been 
adjusted  and  determined  by  the  Orphans  Court,  as  has  been  done 
in  this  instance,  the  judgment  of  that  tribunal  cannot  be  remfrad 
or  reversed  by  this  court.  Therefore  the  first  exception  must  be 
sustained. 

This  legacy,  the  annual  interest  and  profits  of  which  alone  hafs 
been  given  to  the  plaintiff  .^n,  during  her  life,  is  only  payable  oat 
of  the  personal  estate  of  the  testator;  as  to  which  it  has  been  hid 
down  as  a  general  rule  that,  as  the  executors  must  be  allowed  t 
reasonable  time  to  collect  the  estate,  first  to  satisfy  the  creditors  and 
then  the  legatees  of  the  deceased,  no  such  legacy  shall  carry  inte* 
rest  until  one  year  after  the  death  of  the  testator,  {g)  And  this  ge- 
neral rule  applies  as  well  to  annuities  as  to  mere  pecuniary  l^a- 
cies ;  for  an  annuity  so  given  is  a  legacy,  and  therefore  even  if 
the  donation  to  the  plaintiff  Ann  be  regarded  as  a  mere  annuity, 
'  although  with  propriety  it  cannot  be  in  all  respects  so  considered, 
'  still  it  falls  under  the  general  character  of  a  legacy,  and  must  in 

■»  »■  —  ■  - 

{$)  Sitwell  9.  Bernard,  6  Yes.  6:^9;  Bourke  v.  Ricketta,  10  Ves,  3SS. 
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Mpeci  be  goTcmed  by  tbe  saiae  genenl  nde.  (h)  Where  a 
putnt  gives  a  legacy  to  a  child,  especially  if  the  child  has  no  other 
iicaiiM  of  8U|^rt,  there,  because  of  the  duty  of  a  paieat  as  &r  as  he 
can  to  provide  a  maintenance  for  his  chQd,  the  legacy  shall  oany 
hterest  from  the  death  of  the  testator ;  {%)  and  so  too  in  all  other 
cases,  if  such  be  tbe  express  declaration  or  manifest  intention  of  tbe 
testator,  the  legacy  shall  bear  interest  from  his  death.  But  this  le* 
gacy  ifl  given  by  an  imde  to  his  niece  and  her  children,  and  there  is 
ao  intimatiofi  by  the  testator  as  to  the  time  from  which  the  legacy 
is  to  begin  to  bear  interest,  and  therefore  the  second  exception  must 
ako  be  sustained. 

In  regard  to  the  fee  here  proposed  to  be  allowed  to  the  solicitor 
em^ed  by  the  trustee,  it  has  been  with  propriety  laid  down,  that 
^vhere  a  trustee,  in  the  fair  execution  of  his  trust,  has  eiq>ended  mo- 
ney by  reasonably  and  properly  taking  opinions,  and  procuring  di- 
rections that  are  necessary  for  the  due  execution  of  his  trust,  he  is 
entitled  not  only  to  his  costs,  but  abo  to  his  charges  and  expenses, 
under  the  head  of  just  allowances,  {j )  For  these  reasons  this  fee 
may  well  be  allowed. 

Whereupon  it  is  Ordered,  that  the  said  exceptions  be  ruled  good, 
and  that  the  auditor  correct  his  statements  accordingly. 


On  the  10th  of  March,  1828,  the  auditor  reported,  that  he  had 
corrected  the  accounts  as  ordered;  that  there  was  due  from  Way^ 
urn  tbe  sum  of  $183  42;  ^m  Stecketi  |9.79;  and  that  Janes 
and  wife  had  been  overpaid  their  annuity  to  the  amount  of  $289  99. 

After  which,  the  trustees  having  brbught  in  and  deposited  a  fur- 
ther som  of  money,  it  was,  on  the  petition  of  tbe  plaintiffs,  ordered 
to  be  invested  in  stock  of  the  Farmers  and  Mechanics  Bank  of 
Frederick  County. 

Od  the  15th  of  November,  1827,  Bichard  G.  SHockeit  and  Henry 
^^Sfrnon  filed  their  bill  here  against  SamuelJtmes  of  Joshua,  and  ^nn 
bis  wife,  and  Larkin  Shipley,  an  infant  This  bill  stated  that  ^e 
I»te  Larkin  Shipley,  who  was,  at  the  time  of  his  death,  possessed 
^  ^i  entitled  to  considerable  real  and  personal  estate,  by  his  will 
pve  a  legacy  to  this  defendant  Jhun,  and  the  residue  of  his  estate 
to  this  defendant  Larkitk  in  the  manner  therein  mentioned,  and  in- 

{h)  Hume  v.  Edwards,  S  Atk.  S9S ;  Naanock  «.  Horton.  7  Vm.  401 ;  Sibley  v. 
Peny,  7  ye8..SS4 ;  Fnnkt  v,  Noble»  12  Yes.  48S.— (<>  Criekett  v.  Iklfbf,  S Tea^lS ; 
(^bere  V.  Goldwin,  11  Yes.  l^(i  )  Webb  v.  Shaftesbary,  7  Y^.  481 ;  Fear9i 
*•  ToQDg,  10  Yet.  1S4 ;  2  Fonb.  176 ;  Brockiopp  r.  Barnes,  S  Mad.  90. 
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yoked  into  this  case  the  before-mentioiied  proceedings,  under  Ike 
bill  filed  by  these  defendants  Jones  and  wife  agamst  these  plaintilii; 
which  case  had  been  referred  to  the  auditor,  who  had  stated  sennl 
accounts.  But  that  this  defendant  Larkin^  not  being  a  party  to 
those  proceedings,  or  bound  thereby,  might,  at  any  future  peiiod, 
impeach  the  correctness  of  the  accounts  of  these  plaintifi,  whicb 
had  been  approved  in  that  case ;  that,  owing  to  peculiar  circum- 
stances, to  the  localities  of  the  property  of  the  testator,  and  to  dw 
residence  of  these  plainti£&,  and  the  cestui  que  trustSy  a  diTinon  of 
the  trust  property,  and  of  the  duties  of  these  plaintift,  was  desin- 
ble,  so  that  the  plaintiff  Siockett  might  have  the  management  of 
the  fund  invested  for  the  benefit  of  this  defendant  Awnj  and  tiat 
the  residue  of  the  estate  might  be  confided  to  Ihe  plaintiff  Wogssok, 
Whereupon,  the  bill  prayed  for  such  decree  as  the  court  might 
deem  just.  '  ' 

On  the  24th  of  December,  1827,  Jones  and  wife  filed  their  answer 
to  this  bill,'  in  which  they  admit  the  will  and  proceedings  in  tike  sok 
instituted  by  them,  and  say,  that,  in  conseiquence  thereof,  a  partxm 
of  the  legacy  of  $7,000,  to  wit :  the  sum  of  $3,552,  or  thereabouts, 
had  been  brou^t  in  and  invested,  although  not  expressly  asked  or 
required  to  be  brought  in;  that  they  were  extremdy  anxious  to 
have  the  balance  brought  in  and  invested,  as  should  be  recom- 
mended by  them,  who  were  alone  interested  therein ;  but  objected 
to  the  separating  of  the  joint  trust  reposed  in  the  plaintifi  relative 
to  the  said  bequest ;  at  all  events,  not  until  the  whole  sum  should 
have  been  invested  in  a  manner  satisfactory  to  these  defendants. 

On  the  26th  of  March,  1828,  the  infant  defendant  Larkim,  an- 
swered by  his  guardian  ad  liiemy  that  he  was  unacquainted  with 
the  facts  stated  in  the  bill,  and  prayed  the  protection  of  the  cooit. 

On  the  31st  of  July,  1828,  Larkin  Shifiey^  then  an  infant,  by  JU» 
Shipley y  his  guardian  and  next  firiend,  filed  his  bill  against  Bidmri 
O.  Stockettj  Henry  Waymanj  and  Samuel  Jones  of  Joshua^  and  Aim 
his  wife.  This  bill  states  that  the  late  Larkin  Shipley  made  his  wiD, 
&c.  as  before  stated,  which  proceedings  in  the  suit  of  Jones  and  wife, 
against  Slockett  and  Waymany  he  exhibited  and  prayed,  might  be 
taken  as  a  part  of  this  his  bill ;  that  this  plaintiff  IfOrAm  was  stifl  an 
infant  under  the  guardianship  of  his  father  John  Shipley^  yibo  was 
unable  out  of  his  own  funds,  suitably  to  maintain  and  educate  him ; 
that  during  a  short  period,  after  the  death  of  the  testator,  thedefisn- 
dants  Stocketi  and  Waymany  had  advanced  to  the  father  and  guardian 
of  this  plaintiff  small  sums  for  his  maintenance  and  education,  but 
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krre  htteriy  rdbsed  to  iiiake4my  further  adrances,  niiereby  lie  has 
been  nnjiisdy  deprhred  of  the  most  important  benefit  intended  for 
him  by  the  testator ;  that  there  were  snndiy  debts  due  to  the  testa* 
tor,  vbich  the  defendants  Stocketi  and  Waynum  had  neglected  to 
roe  for  and  coOect ;  and^  amongst  others,  a  debt  due  fiom  the  de- 
fendant SioekeUy  secured  by  mortgage  for  $3,186,  with  interest 
fromAeddi  of  May,  1811,  payable  annuaDy;  which  mterest  had 
not  been  accounted  for.  Whereupon,  the  bill  prayed  that  the  tms- 
tees  ffli^t  be  ordered  to  render  a  true  account  of  the  management 
of  the  trust  fund ;  that  they  might  execute  the  trust;  that  the  resi- 
dae  of  the  legacy  to  this  ddendant  AfMi  might  be  invested ;  and  the 
reaidae  of  the  trust  property  ascertained  and  invested  in  some  pro- 
dncdfe  fund,  and  the  rents  of  the  lands,  and  the  interest  <tf  the  mcmey 
paid  oyer  to  the  guardian  of  this  plaintiff,  for  his  maintenance  and 
education ;  that  flie  said  trustees  might  be  ordered  to  collect  imme- 
diateljr  aD  debts  due  to  the  testator,  the  interest  of  which  was  not 
ponctoally  paid  annually,  and  be  compelled  to  pay  interest  on  all 
sums  improperly  retained  in  their  hapds,  and  to  give  security  for 
the  faithful  performance  of  their  trust,  and  that  the  plaintiff  might 
have  such  other  relief  as  the  nature  of  his  case  might  require. 

It  appears,  fitom  a  certificate  of  the  register  of  wills  of  Anne 
Anmdd  county,  that  John  Shipley  had,  on  the  27th  of  July,  1828, 
giTen  bond  as  guardian  of  Larkin  Shipley. 

On  the  22d  of  September,  1828,  the  defendants  Jones  and  wife 
put  in  their  answer  to  this  biU,  and  admitted  the  before-mentioned 
^  and  proceedings,  as  therein  stated,  and  prayed  that  the  mort- 
Pge  of  the  estate  of  the  defendant  Stocked  might  not  be  considered 
^  a  part  of  the  legacy  given  to  them,  but  that  the  trustees  might  be 
ordered  to  collect  the  estate  of  the  testator,  and  make  an  invest- 
ment of  the  balance  of  their- legacy,  giving  to  them  an  opportunity 
of  makmg  a  suggestion  of  what  might  appear  to  them  to  be  fit  and 
proper  objects  of  investment,  they  being  alone  interested  in  the 
8^d  inyestment.  And  they  say  that  they  are  willing  that  the 
l)dance  of  their  legacy  may  be  brought  in.  and  invested  as  before 
^ted,  although  the  bringing  in  of  the  sum  of  $3,652,  as  before 
stated,  into  this  court,  was  not  only  not. prayed  for  by  these  defen- 
^ts,  but  was  contrary  to  their  wishes,  and  occasioned  to  them  a 
^  of  five  months  interest,  as  aforesaid ;  and  that  the  course  taken 
heretofore  by  this  court,  without  the  desire,  and  to  the  disadvan- 
l^ge  of  these  defendants;  is  now  prayed  for  and  requested ;  because 
It  will  be  more  satisfactory  and  safe,  and  there  will  be  no  proba- 
bdity  that  the  same  may  not  be  promptly  invested. 
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On  the  20th  of  October^  1828^  these  defendants  Stoduii  aftd 
Waymany  by  their  petition^  prayed  that  this  defendant  SamudJoma 
might  be  appointed  trustee  in  their  place,  of  the  legacy  of  |7yOOB| 
and  that  the  amount  might  be  paid  into  his  hands  as  such,  to  be  hdl 
and  disposed  of  by  hiui  under  the  diiection  of  the  courti 

On  the  27th  of  October,  1829,  the  defendant  Wayman  filed  hb 
ads^rer,  in  which  he  admitted  as  before  the  facts,  as  stated  m  d^ 
previous  proceedings,  and  prayed  that  those  proceedings  mi^t  be 
taken  as  a  part  of  this,  his  answer.  He  then  set  forth  the  reasoas 
why  some  of  the  debts  due  to  his  testator  had  not  been  sooner  col- 
lected, and  why  some  of  them  still  remained  to  be  got  in ;  and  hs 
then  further  stated,  that  the  plaintiff  Larkm  was  then  an  in&Bt, 
about  twelve  years  of  age,  and  lived  with  his  lather,  who  eoaU  not 
require  that  any  portion  of  the  profits  of  the  estate  should  be  ap- 
plied to  the  support  of  the  plaintiff;  that,  aa  was  int^ided  by  the 
testator,  he  had  placed  the  plaintiff  at  a  school,  when  he  was  aid 
enough,  and  continued  him  there  until  his  fiither  took  him  away; 
and  he  was  not  then  at  any  school ;  that  the  fiither  was  not  entitled 
to  have  any  part  of  the  rents  and  profits  of  the  testator's  estate 
paid  to  him  for  the  support  of  his  own  child,  or  while  he  icAised 
to  permit  the  child  to  receive  the  education  intended  to  be  givem  to 
him  by  the  testator*  And,  therefore,  this  defendant  had  br  aoue 
time  declined  to  pay  any  thing  to  the  ftther,  conceiving  that,  if  he 
were  to  do  so,  it  would  not  be  applied  according  to  the  intentkn  of 
the  testator. 

On  the  28th  of  Octob^,  1828,  the  defendant  SHochat  put  in  Us 
answer,  in  which  he  prays  that  the  former  proceedings  may  be 
taken  as  a  part  of  this,  his  answer,  and  admitting  the  facts  which 
he  had  therein  admitted,  says  that  he  is  indebted  by  mortgage,  ai 
stated  in  the  bill,  and  that  he  is  ready  and  willing  to  account,  &c. 

To  these  answers  the  plaintiffs  put  in  a  general  replication,  and 
a  commission  was  issued^  under  which  testimony  was  taken  aid 
returned,  from  which  it  appeared  that  the  pecuniary  circumstanoa 
of  John  Shipley^  the  father  of  the  plaintiff  Larldn  iSS^pley,  w«e 
such  that  he  was  unable  to  give  to  his  son  even  a  common  oonntiy 
school  education,  without  labouring  under  some  inconvenience  with 
regard  to  the  rest  of  his  family.  After  the  return  of  this  conunis* 
siont.  these  four  cases  were  together  brought  before  the  court. 

bih  Mvember^  1829. — Bi«and,  Cibmce^bir.— These  cases  stand- 
ing ready  for  bearing,  and  having  been  argued  by  the  conisel  for 
the  complainant  Larkm  Shipley  of  JbAn,  and  the  defendants 
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StoclM  and  Wajfrnan^  it  is  thereupoa,  with  the  cooseDt  of  the  par- 
ties, Decreedj  that  these  cases  be,  and  they  are  hereby  consolidatedy 
and  that  the  said  defendants  Richard  G.  Stockeft  and  Henry  Way^ 
num  account  -with  the  complainants  in  the  premises.    It  is  further 
Decnedy  that  these  cases,  so  consolidated,  be,  and  they  are  hereby 
refened  to  the  auditor  to  state  the  accounts,  and  to  inquire  whether 
any,  and  what  allowance  sha)l  be  made,  and  to  whom,  for  the 
maintenance  and  education  of  the  complainant  for  the  time  past  or 
to  come ;  and  that  he  take  any  testimony  adduced  by  either  party 
relating  to  the  said  matter.  -  It  is  further  Decreed^  that  the  defen- 
dants Richard  G.  Stockeit  and  Uewry  Wayman  make  a  full  and 
particular  report  of  their  proceedings,  as  trustees  under  the  will  of 
Larkin  Shipley^  deceased,  setting  forth  what  debts  due  the  deceased 
they  have  collected,  and  when ;  specifying  the  amount  of  principal 
and  of  interest  and  costs  separately^  and  what  investments  they  have 
made  of  the  same,  or  of  any  other  fundi?  of  the  deceased  in  their 
bands;  and  that  they  bring,  into  this  court  any  securities,  or  evidences 
of  loans,  or  investments  of  any  of  the  said  funds,  and  the  vouchers 
for  any  expenditure  heretofore  allowed  them  by  this  court,  or  the  Or- 
phans Court  of  Anne  Arundel  county.   And  it  is  further  Decreed,  that 
the  said  Bxehard  G.  Stockett  and  Henry  Waymanj  on  or  before  the 
fifteenth  day  of  November  next,  file,  in  this  court,  a  bond  or  bonds, 
^  sarety  to  be  approved  by  the  Chancellor,  in  the  penalty  of 
|20,0OO,  with  condition  for  the  faithful  discharge  of  the  trusts 
reposed  in  them  by  the  will  of  the  said  Larkin  Shipkyj  deceased. 


After  which,  the  auditor  made  up  a  report,  as  of  the  30th  of 
Novem^r,  1829,  which  he  filed  on  the  4th  of  I^ecepiber  following, 
in  which  he  says  that  Stockett  and  WaymaTk/hXki,  the  solicitor  of 
^lifUy,  had  appeared  before  him ;.  that  W0yman  had  filed  his  re- 
port and  vouchers,  with  am  agreement  signed  by  the  parties,  and 
ttiit  Shckett  had  also  filed  his  report,  from  all  which,  and  the  pro- 
ceedings, as  directed  by  the  decree  of  the  5th  of  November,  he  had 
stated,  first,  an  account  between  Wayman  and  the  estate  of  the 
^^tor,  from  which  it  appeared  that  Wayman  had  in  his  hands  the 
s^  of  $3,105  75 ;  second,  an  account  between  Stockett  and  the 
said  estate,  in  which  he  was  charged  with  the-  arrearages  of  inte- 
nt on  his  mortgage  to  the  testator  to  this  date;  leaving  a  balance 
^  this  executor's  hands  of  $82?  04 ;  third,  an  account  between 
^  said  estate  and  Jones  and  wife,  of  their  principal  legacy  and 
i&terest  thereon.  From  which,  it  .iqppears  that,  on  account  of  the 
64  V.2 
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principal  legacy  of  $7,000,  tbe  sum  of  $3,553  has  been  invested, 
and  the  further  sum  of  $822  40  is  deposited  in  court  to  be  invested, 
leaving  a  balance  of  $2,625  60  to  be  provided  for ;  and  that  the 
sum  of  $97  90  was  due  to  Jtmes  and  wife  for  arrearages  of  their 
annuity  to  this  date.  The  auditor  further  says,  that  the  parties  in 
their  feigreement  annexed  to  the  report  of  Wayman  have  assumed 
that  the  sum  of  $150  per  annum  would  be  a  reasonable  allowance 
for  the  maintenance  and  education  of  the  infant  Larkin  from  the 
death  of  the  testator ;  and  under  the  circumstances  the  auditor  was 
inclined  to  adopt  the  estimate.  Tbe  infant  Larkin  wzs  admitid 
to  be  about  twelve  years  of  age,  and  excluding  some  small  balaooei 
due,  tbe  amount  of  which  could  not  be  exactly  ascertained,  the 
residue  of  the  personal  estate,  bequeathed  to  the  said  Larl^  m^ 
be  assumed  to  consist  of. 

The  mortgage  debt  of  Richard  O.  Stockett,        .     .   $3,186  00 

Balance  as  cash  in  bis  hands,       • 827  04 

Do.    in  the  hands  of  J7enry  Jl^yman,       •     .     .    3,105  75 
Principal  debt  due  from  Elisha  Broumy  of  Samuel^ 

and  Sainiuel  Bfxneny  junior,      ..«.•.       437  00 

7,565  79 
Which  is  charged  with  the  balance  of  the  legacy 

bequeathed  to  Mrs,  -Jones  and  children,       *     .    2,625  60 

4 

Clear  balance, ^ $4,930  19 

The  estate  bequeathed  to  Larkin  JSSiipleyj  induding  a  real  estate 
which  then  rented  for  $36,  might  therefore  be  safely  estimated  to 
yield  two  hundred  and  fifly  dollars  per  annum.  The  auditor  more- 
over says,  that  it  also  appeared  from  the  agreement  aforesaid,  that 
the  said  Larkin  had  been  maintained  and  educated  by  hia  frther, 
John  Shipley y  from  April,  1827^  to  the  present  time ;  for  which  tiie 
proper  allowance  at  Uie  rate  aforesaid,  would  be  $393  75.  Aad 
that  he  had  received  on  account  $70 ;  leaving  a  balance  doe  of 
$323  75.  And  in  addition  to  the  said  balance,  the  said  Jdm 
SMpleyy  as  next  friend,  claims  to  be  re-imbursed  his  legal  costs  of 
suit,  and  also,  the  sum  of  $40  as  an  additional  fee  to  his  solicitor, 
which  was  in  the  opinion  of  the  auditor  a  reasonable  fee. 

The  plaintiff,  Larkin  Shipley^  excepted  to  the  account  of  the 
trustee  Stocketi,  designated  by  the  auditor  as  the  secoT^d  accoant 
And  also  to  the  auditor's  account,  filed  on  the  15th  of  November, 
1827,  in  the  case  of  Jones  and  wife,  which  by  the  interiocutory 
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decree  of  the  5th  of  Norember,  had  been  consolidated  with  this  case. 
1.  Because,  in  the  account  filed  on  the  15th  of  November,  1827, 
the  expenditures  and  commissions  of  the  said  Siockeity  were  allow- 
ed out  of  the  principal  sums  received  by  him ;  whereas,  they  ought 
to  have  been  allowed  out  of  the  interest  due  on  his  mortgage  annu* 
ally.  2.  Because,  in  the  second  account,  filed  on  the  4th  Decem- 
ber, Stackett  was  charged  with  simple  interest  on  his  mortgage ; 
vliereas,  the  interest  being  payable  annually,  ought  to  have  been 
paid  in  the  discharge  of  the  annuity  due  to  Jones  and  wife ;  or, 
otherwise  laid  out  for  the  benefit  of  the  estate,  which  not  having 
been  done,  compound  interest  ought  to  be  charged. 

2&A  January  J  1830 — ^Bland,  ChmeeUor.-r—ThiA  case,  as  con- 
soUdated,  standing  ready  for  hearings  and  having  been  submitted 
on  the  notes  of  the  solicitors  of  the  parties,  the  proceedings  were 
read  and  considered. 

Tbe  original  plaintifis  Jones  and  wife,  seem  to  have  taken  some 
reiy  erroneous  views  of  their  case,  which  it  may  be  well  here  to 
notice,  lest  improper  inferences  should  otherwise  be  deduced  from 
them.  They  have. roundly  affirmed,  that  thty  alone  were  interested 
in  the  mvestment  of  this  legacy  of  $7^000. 

This  positive  and  comprehensiv/e  allegation,  tp  say  the  least  of 
it,  could  only  have  proceeded  from  inattention  to  the  express  lan- 
guage of  the  will  under  which  they  daim;  by  which,  it  unequivo- 
cally appears,  that  although  the  testator  says,  I  give  to  my  niece 
*hn  Shipley  J  the  sum  of  $7,0Q0 ;  yet  he  does  so,  upon  the  express 
condition,  that  no  more  than  Hhe  annual  interest  thereof,  shall  be 
paid  to  her  yearly  during  her  natural  life.'  By  which  the  testator, 
in  this  peculiar  and  mixed  disposition  of  that  amount  of  his  estate, 
in  effect,  gave  her  nothing  more  than  a  legacy  io  nature  of  an  an- 
nuity, constituted  of  only  such  profits  as  might  be  safely  derived 
from  $7,000  so  disposed  of.  {k)  And  consequently  the  plaintiff 
Samuel  JoneSy  became  entitled  only,  in  right  of  his  wife,  to  that 
indefiaite  annuity,  during  her  life.  But  the  testator  directs,  that, 
after  her  death,  the  $7,000  shall  go  to  her  lawful  issue ;  and  there- 
fore, her  children  by  Jones  and  by  any  other  husband  stand  alike 
and  next  in  remainder ;  and  on  her  leaving  no  lawful  issue,  to  go 
over  to  others.  Therefore,  so  far  from  the  plaintiffs  Jones  and  wife 
l>€ing  aione  interested  in  the  investment,  those  in  remainder  have, 
^  much,  the  largest  interest  in  the  safe  disposition  of  this  sum ; 
BO  that  the  whole  principal  may  reach  them  undiminished  after  the 

(k)  Franks  v.  Noble,  12  Yes.  490. 
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life  interest,  in  its  profits,  shall  have  fallen  in.  But  as  the  phiii- 
tiffs  Jones  and  wife,  have  an  interest  in  its  bemg  most  profMf 
disposed  of,  compatibly  with  its  ultimate  safety,  it  was  obviooalj 
proper  that  they  should  be  consulted  so  far,  and  to  that  extent; 
and  they  were  so  heard  accordingly.  But  the  court  considered 
itself  bound  to  act  as  the  ex  officio  guardian  of  the  interests  of  tboie 
who  are  to  take  in  remainder ;  and  who  may  not  be  now  in  exist* 
ence,  or  if  they  iare,  having  no  present  vested  right,  could  not  be 
made  parties  to  this  suit.  It  is  therefore  perfectly  clear,  that  Jimtt 
and  irSe  are  hot  ahne  interested  in  the  investment  of  this  wbul  of 
money. 

The  plaintiffs  Jones  and  vrife,  hate  also  affirmed,  that  thejdid 
not  expressly  ask  or  require  the  $7,000  to  be  brought  in ;  and  tint 
the  doing  so,  was  not  only  not  prayed  for  by  them,  but  was  con- 
trary to  their  wishes,  and  had  occasioned  to  diem  a  loss  of  fire 
months'  interest. 

But,  by  their  bill,  filed  about  eighteen  months  after  the  death  of 
the  testator,  they  complain,  that  the  executors  had  not  paid  tbem 
all  to  which  they  were  entitled;  that  they  had  suffered  tfaemoDej 
to  remain  unproductive  in  their  hands,  and  had  failed  to  execute 
their  trust — whereupon  the  bill  prayed,  that  the  trustees  mi^t 
account,  and  especially^  that  they  should  be  required  to  put  the 
$7,000  out  at  interest,  so  as  to  iiave  it  made  prodactive  to  the 
plaintiffs.  Jones  and  wife,  thus  expressly  made  it  a  ground  of  com- 
plainty  that  the  money  remained  idle  in  the  hands  of  the  trustees; 
and  also  expressly  prayed  for  the  direction  of  the  court  to  the  trus- 
tees as  to  the  investment  The  defendant  Stockettj  at  the  vaj 
next  term  after  that  to  which  he  had  been  summoned ;  and  as  soon 
as  he  could  have  been  compelled,  or  was  eitpected  to  appear  aod 
answer,  put  in  his  answer,  submitted  to  account  immediately,  and 
to  such  directions  as  the  court  should  give  in  relation  to  the  invest- 
Ynent ;  and  in  a  few  months  thereafter,  offered  to  bring  into  court 
a  large  amount  applicable  to  the  trusts  of  the  will ;  and  asked  Ac 
the  direction  of  the  court  as  to  the  disposition  of  it;  which  money 
was  thereupon  ordered  to  be  brought  in  and  deposited,  subject  to 
ftirther  order.  The  ground  of  complaint  against  the  trustee  StockeU^ 
was  therefore,  without  delay,  removed  both  in  word  and  deed;  and 
a  part,  at  least,  of  the  subject  was  placed  in  a  condition  to  have  the 
prayer  of  the  plaintifi  Jones  and  wife,  granted  at  any  moment  when 
they  should  move,  so  as  to  enable  the  court  to  act  with  a  doe 
regard  to  the  interests  of  aH  concerned. 
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It  has  been  long,  and  well  settled,  fhat  in  all  cases  where 
property  has  been  Tested  in  a  trustee ;  or  placed  in  his  hands ;  or 
put  under  his  Control  for  the  purpose  of  securing  it  for  the  benefit 
of  any  one ;  or  to  insure  its  psoper  application  in  any  legal  way  as 
prescribed  by  the  owner,  that  although  such  trustee  may,  in  almost 
all  cases,  if  he  thinks  proper,  take  upon  himself  the  risk  of  proper- 
ly executing  the  trust  without  assistance  from  any  quarter ;  yet  he  is 
not  absolutely  bound  to  do  so.     He  may  in  all  cases  where  the 
nature  bf  the  trust  is  governed  by  principles  of  equity,  as  most 
coamionly  happens,  ask  the  direction  of  a  Court  of  Chaincery ;  and 
act  under  the  indemnity  of  its  decree ;  not  because  such  a  court  is, 
b  itself,  considered  as  a  proper  or  suitable  agent  for  the  mere  safe- 
keeping, or  management  of  any  property ;  but  because  where  pro- 
perty has  been  put  into  a  particular  course,  allowed  and  regulated 
only  by  principles  of  equity,  it  is  fit  and  proper,  that  all  who  have 
a  beneficial  rested  interest  in  it ;  as  well  as  the  agent  to  whose 
management  it  has  been  confided,  should  have  an  opportunity  of 
eomii^  before  a  tribunal  whose  peculiar  province  it  is  to  apply 
such  principles ;  and  have  such  property  so  regulated ;  as  well  that 
ttose  who  may  be  then,  or  thereafter  beneficially  interested,  may 
lustain  no  loss,  as  that  the  trustee  may  fall  into  lio  mistakes,  nor 
besi^jected  to  any  unreasonable  responsibility  in  cases,  where  the 
rules  of  equity,  by  which  his  administration  must  be  governed, 
are  eomplex  and  of  difiicult  application.    And  therefore  it  is,  that 
in  all  such  cases,  where,  a  trustee  comes  before  a  court  of  equity, 
as  a  plaintiff,  or  is  brought  before  it  as  a  defendant,  and  declines 
to  execute  the  trust  without  the  direction  and  indemnity  of  the 
court,  he  is  held  to  be  so  entirely  justifiable  in  thus  seeking  its 
protection,  that  he  is  never  charged  with  interest  or  costs;  and 
that  all  such  losses  and  expenses  are  directed  to  be  borne  by  the 
particular  trust  fund  in  regard  to  which  the  direction  has  been 
required.  {I) 

Now  in  the  case  under  consideration,  the  plaintiffs  Jones  and 
wife,  had  complained,  that  these  trustees  had  suffered  the  trust 
find  to  remain  in  their  hands  unproductive ;  and  one  of  the  trustees, 
for  they  cannot  act  separately,  (m)  came  in  at  onee,  submitted  to, 

-  —     —  ■         ■  '        •    '  ■  *  ■      ■ 

(0  Leech  v.  Leeeb,  1  Ch.  Ca^  249;  Brown  v.  Litton,  1  P.  Will.  140;  Trafford  v. 
I,  S  Atk.  448;  Brooks  v.  Reynolds,  1  Bro.  C.  C.  ISS;  Haocom  «.  Allen,  2 
:.  498 ;  Brown  v,  Yeale»  7  Yes.  60,  note ;  Corteis  v.  Candler,  6  Mad.  128 ;  David 
«.  IVowd,  7  Cond.  Cha.  Rep.  8.— (m)  Nicobon  v.  Wordsworth,  2  Swan.  870 ;  2 
rofnb.181. 
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and  prayed  the  direction  of  the  court  as  tP  the  mode  of  ezeeoliag 
the  trust — whence  it  was  deary  that  no  investment  could  be  made 
until  directed  by  the  court;  and,  as  in  that  interval  the  trastm 
could  not  be  charged  with  interest,  no  profits,  to  which  alone  Jmm 
and  wife  were  entitled,  could  have  been  derived  from  the  f  7,000. 
But  Jones  and  wife  ha|i  themselves  complained,  that  to  suflfer  the 
legacy  to  remain  in  the  hands  of  the  trustees  would  put  at  grot 
hazard  the  principal  sum ;  and  consequently,  the  interest  therein  - 
indeed,  it  was  obvious,  that  the  entire  value  of  their  interest  in  die 
sum  of  $7,000, .  depended  altogether  upon  its  being  immediitelj 
placed  in  safety ;  and,  as  soon  thereafter  as  it  might  be  judicioadjf 
done,  profitably  invested.  It  therefore  clearly  followed,  that  i^ 
though  Jones  ^nd  wife  had  not^  in  so  many  words,  prayed,  diat  the 
legacy  of  $7,000  should  be  brought  iuto  court ;  that  neyerthdea8,it 
was  the  necessary  result  of  the  actual  complaiilt  and  prayer  of  thdi 
bill,  and  most  emphatically  «6  after  they  had  been  infonned  by  the 
answer  of  Stocketij  that  the  trustees  declined  to  execute  their  tmtt 
without  the  directbn  and  indemnity  of  the  court;  for  then  the 
bringing  of  the  money  into  court  was  the  most  direct  and  suitable 
answer  which  could  have  been  given  to  their  pomplaint;  and  the 
best  step  which  could  have  been  taken  in  th^ir  behalf  as  piepaia- 
tory  to  that  investment  for  which  they  especially  prayed.  But  it 
would  seem  from  their  answer,  and. the  petition  of  the  trastees, 
filed  on  the  20th  of  October,  1828,  that  they  had  had  olba  ob- 
jects in  view ;  and  that  they,  had  been  thwarted  in  their  ezpecti- 
tions  by  the  order  of  the  21st  of  September,  1825. 

The  trustee  Siocketty  in  his  report  in  answer  to  the  order  of  the 
20th  of  January,  1826,  seems  to  have  misunderstood  (he  Chan- 
cellor ;  and  to  have  formed  an  inadequate  notion  of  his  own  sitaa* 
tion.  If  by  an  interest  in  the  matter,  he  means  a  pecuniaiy  beae* 
fit,  it  is  certain,  that  he  not  only  has  not  interest  adverse  to  that  cf 
Jones  and  wife,  but  none  whatever  in  opposition  to  any  one  dse. 
But,  as  trustee  he  holds  an  important  office ;  and  he  has  duties  to 
perform  which  have  a  direbt  bearing  as  well  upon  the  intefesti  ef 
Jones  and  wife  as  upon  all  others  who  may  take  in  remainder  after 
them.  And  consequently,  when  he  comes,  or  is  brought  h^  in 
respect  of  that  office  and  those  duties,  although  he  may  with  pnh 
priety  claim  the  direction  and  indemnity  of  the  court,  be  cannot 
be  justified  in  simply  casting  the  whole  matter  before  it,  and  leav- 
ing it  to  act  blindly  without  information,  or  upon  mere  presump* 
tions.     He  is  one  of  the  fiduciaries  of  this  property,  chosen  bj 
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the  late  owner,  as  a  trustworthy  agent  for  conducting  it  along  a 
prescribed  line;  in  regard  to  which  the'  court  always  expects  .to 
bear  from  him ;  and,  when  he  stands  blameless,  hears  him  with 
ItTour  end  confidence.  Therefore,  when  such  a  trustee  asks  the 
assistance  and  protection  of  the  court,  in  the  execution  of  hi^ 
tnist,  it  is  his  duty  to  give  the  court  all  the  information  in  his 
power,  in  order  to  enable  it  to  give  directions  most  suitable  to  the 
true  nature  of  the  case,  and  such  as  may  be  alike  beneficial  to  all 
concerned,  (ti) 

Passing  from  the  consideration  of  these  matters  in  relation  to 
fte  legacy  giyen  to  the  plaintiff  ^nn  for  life  with  remainder  over, 
itwin  be  seen,  that  there  has  been  admitted  into  this  case,  as  now 
consolidated,  a  new  plaintiff,  Larkin  Shipkyy  another  legatee  under 
this  same  will,  claiming  a  legacy  of  a  similar  kind ;  and  which 
therefore,  must,  in  so  far  ~  as  the  two  legacies  a^e  substantially 
alike,  be  governed  by  the  same  directions  that  Urve  been  given  in 
relation  to  the  legacy  bequeathed  to  the  plai^ff  «^nn*  But  in  re- 
gard to  the  legacy  to  the  plaintiff  Larkirf,  other  questions  haye 
arisen,  from  his  infancy  and  peculiar  situation,  whichi  call  for  other 
and  farther  directions  to  the  trustees  as  to  the  disposition,  in  some 
^pects,  of  the  legatee  himself  ad  well  as  of  his  legacy. 

The  directions  of  the  testator  are  clear  and  explicit,  'that  my 
said  trustees  shall  have  and  retain  the  sole  possession  and  custody 
of  the  said  estate  so  given  as  aforesaid  to  my  said  nej^ew  Larkin 
for  the  purpose  of  educating  him,  and  are  to  rent  out  the  real 
^tate,  and  put  out  the  money  on  inteirest  to  the  best  advantage; 
and  pay  away  the  yearly  proceeds  after  his  arrival  at  age  to  him ; 
W  to  retam  a  control  over  the  principal  till  the  objects  of  this  be> 
quest  and  devise  are  fully  complied  with.'  Hence  it  is  manifest, 
Aat  to  these  trustees  alone  have  been  confided  the  means  of  ao- 
compiishing  the  laudable  intentions  of  this  testator. 

^ere  a  large  legacy  is  given  to  an  infant,  and  it  vests  in  him 
immediately,  or  ultimately  at  all  events,  it  has  been  usual  to  allow 
^  adequate  maintenance  out  of  the  property  so  given,  and  to 
order  it  to  be  paid  to  the  fatiier  for  that  purpose,  if  he  should  not 
be  of  sufficient  ability  to  maintain  his  child  in  a  manner  suitable 
^  the  fortune  so  given,  (o)  But  in  this  case  the  bequest  is  special 
^d  peculiar.  The  probable  or  possible  misapplication  by  the 
i^ther  of  the  proceeds  of  the  property  bequeathed  to  thi^  infant, 

(»)  Walker  v,  Symonds,  8  Swan.  58;  Winder  v.  Diffeoderffer,  ante  174.— (o) 
BuckworUi  r.  Bnckworth,  1  Cox,  86. 
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seems  to  have  been  distinctly  within  the  contemplation  of  the  tes- 
tator. For  the  trustees  are  e3:pressly  directed  to  retain  the  sole 
possession  of  the  property  for  the  purpose  pf  educating  the  infant; 
and  there  is  no  provision  for  his  maintenance,  except^  as  an  indis- 
pensable means  of  educating  him ;  that  is,  while  he  may  be  at 
school,  and  not  residing  with  his  father.  The  distinctly  expressed 
^tentions  of  the  testator  are  that  the  infant  be  educated ;  that  so 
much  of  the  yearly  proceeds  of  the  property  as  may  be  necessaij 
are  to  be  applied  for  that  purpose ;  and  that  all  oyer  and  above 
what  may  be  necessary  to  attain  that  object  shall  be  put  out  on  in- 
terest to  the  best  advantage,  and  paid  to  him  after  his  arrival  at 
Bg^  9  or>  ^  other  words,  that  if,  from  any  cause,  he  cannot  be  edu- 
cated as  desired,  he  shall  have  the  money  wjiich  might  have  been 
spent  in  that  way. 

It  is  clear,  that  upon  mere  conunon  law  principles,  and  by  means 
of  a  writ  of  habeas  corpus  alone,  the  Chancellor,  the  judges,  or 
the  courts  of  common  law  can  do  little  more  than  relieve  any  one 
from  illegal  restraint,  (p)  The  Chancellor,  howeyer,  not  only  has 
the  power,  by  habeas  corpus^  to  discharge  any  one  from  illegal  con- 
finement, but  he  }ias  had  delegated  to  him,  as  representing  the 
state  in  its  capacity  of  pareiis  poJtriay  the  power  to  provide,  accord- 
ing to  law,  f6r  the  safety  and  proper  treatment  of  infants  who  aie 
unable  to  take  care  of  themselves.  (9)  It  was  only  as  to  the  ex- 
tent of  this  large  parental  authority  of  the  court,  that  I  had  enter- 
tained some  doubts,  (r)  My  first  impression  was,  when  this  case 
was  opened  before  me,  that  this  court  could  not,  for  any  poipose 
however  apparently  laudable,  deprive  a  fother  of  the  care  and  cos- 
tody  of  his  infant  children ;  thrown  upon  him  by  the  law,  not  fa 
his  gratification,  but  on  account  of  his  duties  to  them,  with  Rfe^ 
ence  to  the-  public  welfare,  and  place  them  against  his  will  in  the 
hands  of  another.  (#) 

But,  upon  a  more  careful  investigation,  I  find,  that  although  it 
is  admitted  to  be  always  a  delicate  thing  for  the  court  to  inteifae 
against  the  parental  authority,  yet  that  it  will  do  so  when  it  b^ 
comes  necessary  for  the  safety,  protection,  and  obvious  benefit  of 
the  in&nt.  The  court  founding  its  judginent  in  such  cases,  as  ia 
those  between  husband  and  wife,  upon  an  adniiission  that  the  tie 


(p)  Lyons  «.  Bleokin,  4  Good.  Gha.  Rep.  ISO ;  Ex  ports  Skinnv,  17  Com.  Ifv 
Rep.  12a.— (^)  WeUetley  V.  Beaufort,  8  Cond.  Ctia.  Rep.  10;  2  Fonb.  tSS^r)  t 
LoDd.  Joriit,  e6.-<t)  8t  John  «.  St.  John,  11  Yei.  681. 
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which  binds  them  together  cannot  be. severed  by  it;  but,  yet  that 
a  partial  or  a  temporary  separation  has  become  necessary  for  the 
protection  of  the  weaker  or  defenceless  party;  and  thus,  so  far, 
aUowing  a  stronger  policy  to  over-rule  a  weaker  one.  (i)  ^  The  court 
will  not  permit  the  colour  of  parental  authority  to  work  the  ruin  of 
the  child,  or  su£fer  the  child  to  be  sacrificed  in  any  way  to  the 
views  of  the  father,  (u)  And  therefore,  where  the  father  was  infa- 
mously profligate  and  vicious  in  his  habits,  and  course  of  conduct; 
or  had  attempted  to  associate  his  infant  children  with  a  lewd 
woman  he  had  brought  into  his  house ;  or  was  guilty  of  gross  ill 
treatment  and  cruelty  towards  them,  they  were  removed  from  his 
custody,  {w)     But  the  father  has  no  right  to  the  custody  of  his 


(I)  Weftmeath  v,  Westmeath,  4  CoDd«  Cha.  Rep.  62.-~(u)  Butler  9.  Freeman, 
Amb.S02;  Creuze  v.  Hunter,  2  Cox,  242;  Lyons  9.  Blenkio,  4  Cond.  Cha.  Rep. 
115.— (w)  Ex  parU  Warner,  4  Bro.  C.  C.  101 ;  Skinner  v,  Warner,  2  Dick,  779 ; 
Be  Ifaoneville  r.  De  Manneyille,  10  Yes;  61;  Whitfield  v.  Halee,  12  Ves.  492; 
Ball  9.  Bait,  2  Cond.  Cha.  Rep.  299;  Wellesley  9.  Beaufort,  8  Cond.  Cha.  R6p.  1 ; 
The  King  v.  De  Manneville,  5  East.  221. 

PaATT  9.  PftATT. — William  Pratt,  an  infant  of  eleven  years  of  age,  by  Chiisto- 
pfaer  Cross  Routh,  his  uncle  and  next  friend,  on  the  6th  of  February,  1778,  filed 
Ids  petition  in  this  court,  in  which  he  stated,  that  John  Pratt,  his  father,  had  married 
Muj  Buck,  by  'whom  he  had  issue,  the  petitioner  his  eldest  son,  and  several  other 
diildien ;  that  she  afterwards  died  seized  in  fee  of  divers  lands,  leaving  the  petl- 
tioDer  ber  eldest  son  and  heir  at  law ;  that  the  petitioner's  father  afterwards  married 
£Uzabeth  Griffith ;  and  on  the  21st  of  November,  1770,  made  his  last  will,  in  which, 
amoog  other  things,  he  devised  as  follows,  to  wit :  *I  bequeath  unto  my  son  William 
hdiX  one  negro  giil  named  Beck;  and  it  is  my  will  and  desire,  that  my  beloved 
wife  Elizabeth  I^tt  should  have  the  bringing  up  of  my  said  son  William  Pratt* 
ind  that  he  should  live  with  her  until  he  shall  be  of  the  age  of  twenty-one  years, 
ud  that  my  said  wife  should  have  possession  of  my  dwelling  plantation  until  my 
ifcicsaid  son  William  shall  arrive  at  the  age  aibresaid.  All  the  remainder  of  my 
penonal  estate,  alter  paying  my  just  and  lawful  debts,  and  the  above  legacies,  I 
(ive  and  bequeath  to  be  equally  divided  among  my  children.  And  I  do  hereby 
nominate  and  appoint  my  beloved  wife  Elizabeth  Pratt  executrix  of  this  my  last 
^  and  testament'  That  afterwards  John  Pratt,  the  petitioner's  father,  died  seized 
uid  poisessed  of  other  lands  than  were  devised  by  the  said  will,  which  have  de- 
scended to  the  petitioner  bis  heir  at  law.  That  after  the  death  of  the  testator,  the 
nid  Dlizabeth  proved  the  will  and  took  upon  herself  the  execution  thereof,  and  also 
tbe  goardianahip  of  the  petitioner.  That  she  hath  been  extremely  remiss  as  execu- 
trix and  guardian,  whereby  the  estate  of  the  testator  bath  been  much  wasted  and 
embezzled ;  and  the  petitioner  neglected  and  in  want  of  the  common  necessaries  of 
life ;  nor  hath  she  paid  the  least  attention  to  his  education.  That  such  hath  beea 
ber  conduct  since  the  death  of  the  testator,  which  the  petitioner  hopes  there  may 
be  DO  necessity  particulariy  to  expose,  that  she  has  lost  all  the  respect  of  her  neigh- 
bonis  and  acquaintances,  and  by  them  is  esteemed  a  woman  of  an  infamous  charac- 
^«  That  she  had  endeavoured  secretly  to  convey  away  sundry  negro  slaves  and 
other  personal  estate  of  the  testator  with  a  view  to  defraud  the  petitioner  and  others, 
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bastard  child ;  and  it  may  be  taken  even  from  ita  mother,  aad 
placed  beyond  the  reach  of  contamination  from  her  vicious  babils. 
But,  as  in  thus  separating  parent  and  child,  the  only  object  is  to 
protect  the  infant  from  the  vices,  the  maltreatment,  or  the  miscoii- 

the  children  of  the  testator,  and  to  deprive  her  aureff  lor  the  due  ezecatkm  of  Ihi 
wiU  of  the  means  to  counter  lecnre  himaelf^  he  having  on  petition  obtained  an  oeAcr 
from  the  County  Court  to  possess  himself  of  the  estate  of  the  testator  in  her  faandi. 
From  all  which  the  petitioner  was  truly  apprehensive  of  his  suffering  greatly  wift 
respect  to  the  profits  of  his  real  estate  for  which  tiiere  was  no  security;  and  ttst 
his  education  would  be  totally  neglected.  Whereupon  he  prayed*  that,  as  thesiid 
Elizabeth  had  disqualified  herself  to  be  his  guardian,  he  might  be  removed  fim  her 
custody,  and  have  another  guardian  assigned  for  him,  or  have  such  other  relief  ss 
might  seem  meet  and  agreeable  to  justice.  To  this  petition  there  was  subjoined  so 
affidavit  of  the  next  fiiend  of  the  troth  of  its  allegations,  made  befim  a  jasCiceef 
the  peace. 

6^  February,  1778.— Edxk,  ChanceUor.'-Ordired,  that  the  same  Elizabeth  Pntt 
appear  in  the  High  Court  of  Chancery  on  Monday,  the  twenty-second  day  of  this 
instant,  February,  to  shew  cause,  if  she  hath  any,  why  the  said  William  Prstt,  wilh 
his  estate,  should  not  be  removed  from  the  custody  and  guardianship  of  the  saae 
EUizabeth,  and  some  other  guardian  be  assigned  for  him.  And  that  the  said  Chiis- 
topher  C.  Routh  also  appear  at  the  same  time  and  place,  and  bring  with  hisi  the 
aforesaid  William  Pratt ;  and  then  and  there  produce  testimony  to  prove  sod  eitab- 
lish  the  several  allegations  of  the  said  petition ;  and  that  a  copy  of  the  ssme  petition 
and  this  order  be  served  on  the  same  Elizabeth  Pratt  five  days  next  pRoeding  the 
said  twenty-second  day  of  this  instant,  February. 

Copies  having  been  served  as  directed,  the  case  '.was  again  broygfat  befie  Ihi 
court. 

I7th  Jpril,  1778.— Edek,  CftoneeOor.— Upon  consideration  of  the  said  pefitiaB; 
and  the  same  Elizabeth  Pratt  having  been  properly  served  with  a  copy  of  the  aal 
petition  and  the  order  thereon ;  and  the  said  Christopher  C.  Routh  being  prescat 
with  the  said  William  Pratt,  and  having  fully  proved  and  established  the  sevoil 
allegations  of  the  said  petition.  It  is  hereby  Ordered  and  Dtereed,  that  tfie  sud 
William  Pratt,  with  his  estate,  be  removed  from  the  custody  and  guardianship  of  tis 
same  Elizabeth  Pratt,  and  that  the  custody,  guardianship  and  care  of  the  same  Wil- 
liam Pratt,  with  his  estate,  be  and  is  hereby  committed  to  the  same  Christofhv 
Cross  Routh,  the  said  Christopher  C.  Routh  giving  security  to  account  ibr  the  pnib 
of  the  estate  of  tiie  said  William  Pratt  according  to  such  orders  as  shall  from  tins 
to  time  be  made  by  the  Chancellor  of  this  province  for  the  time  being,  and  to  the 
same  William  Pratt  when  he  shall  arrive  at  the  age  of  twenty-one  years,  and  Ui 
executors  and  administrators,  deducting  thereout  what  may  be  sufficient  for  thi 
maintenance  and  education  of  the  same  William  Pratt,  without  diminution  of  tbi 
principal ;  and  conduct  himself  by  and  pursue  and  keep  the  orders  and  directions  of 
the  acts  of  assembly  of  this  province  relative  to  guardians  who  are  either  appointed 
by  the  respective  county  courts  of  this  province,  or  therein  chosen  by  orphaai» 
where  the  same  shall  not  be  inconsistent  with  or  repugnant  to  the  order*  from  tins 
to  time  of  the  Chancellor  for  the  time  being. 


After  which  C.  C.  Routh  gave  bond  as  required,  Sec— OUmcery  Procetdmg*,^ 
W.JC,  No.  I,  fid,  184. 
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duct  of  the  parent,  every  afiectionate  and  tender  feeling  \riiich 
ihottid  subsist  between  them  will  be  sustained  and  cherished  as  far 
it  practicable ;  and,  for  that  purpose,  they  will  be  allowed  to  visit 
each  other  as  often  as  may  be  compatible  with  the  saiety  and  good 
morals  of  the  infant*  {x)  ^ 

Apart,  however,  from  any  positively  vicious  conduct  of  a  father 
^ich  might,  of  itself,  afford  a  sufficient  ground  for  having  him 
separated  from  his  children,  a  parent  cannot  be  allowed,  capriciously, 
to  disappoint  the  just  hopes  and  expectations  of  his  child.  For,, 
aidioogh  it  is,  by  law,  the  duty  of  a  parent  to  maintain  his  child, 
jet,  where  the  father  was  in  very  indigent  circumstances,  and  the 
child  had  had  given  to  him  a  large  fortune,  such  parent  was  not 
allowed  to  prevent  the  child  from  being  maintained  and  educated 
in  suck  manner  as  his  fortune  could  well  aiibrd,  and  with  tiie  ad- 
vantages he  \7as  thus  justly  entitled  to  expect ;  (y)  or  where  the 
fiitber  takes  a  benefit  under  the  will,  by  having  a  legacy  given  to 
lumself,  and  also  in  consideration  of  a  large  legacy  given  to  his 
child,  consents  that  her  maintenance  and  education  shall  be  given 
op  to  the  management  of  trustees,  (z) 

But,  although  it  may  be  admitted  that  this  jurisdiction  of  the 
Court  of  Chancery,  as  between  parent  and  child,  has  t>een  substan- 
tiallj  established,  yet  it  cannot  be  denied  that  there  are  many  cases 
in  which  it  wouldbe  exceedingly  difficult  to  exercise  such  authority 
snccessfuOy,  and  with  real  advantage  to  the  infant,  (a) 

In  the  case  under  consideration  there  is  no  evidence  whatever  of 
my  Ticious  habits,  or  improper  treatment  of  the  father  towards  the 
^[atee,  or  any  other  of  his  children ;  nor  does  there  appear  to  have 
^  any  such  great  pecuniary  difference  mide  by  this  legacy  be- 
t^en  this  legatee  and  his  father,  as  in  any  respect  to  call  for  a 
dieck  upon  the  parental  authority  for  the  benefit  of  the  infant. 
1*he  lather,  we  must  presume,  from  the  proofs,  is  an  industrious 
^B^KMiifbg  citizen,  with  a  large  family  about  him ;  who  has  not  the 
i^ans  of  bestowing  ahy  thing  morie  than  what  is  called  a  common 
country  school  education  upon  any  of  them.     His  son  Xorfttn,  the 

(«)  The  Ring  ».  Soper,  6  T.  R.  278;  The  King  r.  Hopkins,  7  Eaat.  579; 
^^XBSfwtyt  9.  Bobbeon,  4  Taont.  0OS ;  JEz  pwU  Hopkhii,  8  P.  Will.  105 ;  Lyons 
>'  Blankin«  4  Cond.  Cba.  Rep.  124 ;  Pratlier  «.  Prather,  4  De^au.  89 ;  2  Lond.  Joxist, 
'••-(y)  Beaufort  v,  Berty,  1  P.  Will.  706;  Ex  parte  Hopkins,  8  P.  Will.  154; 
^el  9.  Clever,  2  Bro.  C.  C.  510 ;  Butler  v.  Butler,  8  Atk.  60 ;  Creuze  ».  Hunter, 
2  Gdx»  242 ;  Lyons  v.  Blenkin,  4  Good.  Cha.  Rep.  lU.-^»)  Lyons  «.  Blenkin,  4 
^.  Cha.  Rep.  124.— (a)  2  Lond.  Jurist,  «6. 
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legatee,  has  had  given  to  him  an  estate  in  the  nature  of  an  anmiilj 
for  life,  amounting  to  no  more  than  $250  per  annum ;  from  vbb 
alone,  it  is  true,  that  he  may  be  able  to  obtain  a  much  better  edi* 
cation  than  his  father  can  give  him ;  yet  his  expectations  in  life, 
from  such  an  estate,  cannot  be  presumed  to  rise  so  far  abore  thoK 
to  which  he  might  look  as  a  member  of  his  father's  family,  as  to 
suggest  the  propriety  of  his  being  brought  up  with  higher  hopes, 
much  less  to  justify  any  suppression  of  his  father's  authoritj  om 
him.  Nevertheless,  from  the  terms  of  this  bequest,  which,  hepoA 
a  specified  expenditure,  is  to  accumulate  until  the  legatee  attuoi 
his  full  age,  as  well  as  from  the  principles  of  equity  by  which  thb 
case  must  be  governed,  if  the  father  refuses  to  permit  these  trusteei 
to  have  the  management  of  his  maintenance  and  education,  I  em 
order  nothing  to  be  paid  to  him  for  those  or  any  other  purposes.  (&) 
And  as  the  father  has  never,  in  any  way,  consented  to  part  with 
his  son,  in  consideration  of  his  being  maintained  and  educated,  as 
directed  by  the  testator,  I  cannot,  on  that  ground,  interfere  widi  flic 
connexion  between  him  and  his  child.  But  to  whatever  school  he 
may  be  permitted  to  go,  by  his  father,  the  trustees  will  be  ordefed 
to  pay  all  expenses,  to  the  extent  of  the  annual  income  of  hb 
legacy,  including  maintenance  for  that  purpose,  if  the  schod  should 
be  deemed  sufficient,  and  happens  to  be  too  distant  for  him  to  re- 
side with  his  fisLther. 

There  seems  to  have  been  an  understanding  between  these  tns- 
tees  and  the  father  of  Larkiny  the  legatee,  that  he  was,  at  all  events, 
to  be  maintained  and  educated  by  them ;  and,  under  that  impres- 
sion, they  have  made  some  advances  to  the  father  on  that  aoconit 
I  shall,  therefore,  on  the  ground  of  allowing  that  to  stand  idiick 
appears  to  have  been  well  intended,  and  might  have  been  onkml, 
affirm  the  auditor's  report,  in  this  respect,  awarding  so  much,  as 
therein  stated,  to  be  paid  to  the  father.  , 

Trustees  are  never  charged,  in  any  way,  but  on  the  ground  tf 
some  fault  or  neglect.  Here  no  misconduct  can  be  imputed  Is 
these  trustees ;  and,  therefore,  the  plaintiff  Larkin  Shifley^s  excep- 
tions to  the  auditor's  report  must  be  over-ruled. 

Whereupon  it  is  Decreedy  that  the  trustees  Richard  6.  StotM 
and  Henry  Wuyman  without  delay  invest  the  residue  of  the  amoot 
of  the  legacy  given  to  the  said  ^nn  Jones  in  such  stocks  or  wij 


(b)  Jenroise  9.  Silk,  Cooper's  Ref>.  62 ;  Haley  v.  Bennister,  4  Mad.  ITS ; 
ley  9.  Beaufort,  8  Cond.  Cha.  Rep.  14. 
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u  may  be  luggetted  by  the  said  Jtmtt  and  wife  as  heretofore 
allowed ;  and  that  the  investment  be  made  in  the  names  of  the 
trustees  as  directed  by  the  order  of  the  20th  of  January,  1826. 
And  it  is  further  Decreedj  that  th^  trustees  Richard  6.  Stockeit  and 
Hmy  Wayman  apply  the  yearly  proceeds  of  the  property  devised 
and  bequeathed  by  the  testator  Larkin  Shipky  to  his  nephew  jLor- 
Atn  to  his  education  only  so  long  as  he  may  reside  with  his  father. 
Bat,  that  the  trustees,  with  the  permission  of  the  father  of  the 
iii^t  Larkin  Shipley^  without  delay,  place  him  at  some  good 
grammar  school  in  this  state,  there  to  be  educated  as  directed  by 
the  testator  until  the  further  order  of  this  court ;  and  that  the  said 
trostees  pay  all  the  expense,  as  well  of  his  maintenance  as  of  his 
education  at  such  grammar  school,  if  the  said  infant  should '  not . 
reside  with  his  father,  out  of  the  annual  income  of  his  property  so 
as  aforesaid  given  to  him.     And  it  is  further  Decreedy  that  subject 
to,  and  excepting  the  applications  of  the  yearly  proceeds  herein 
before  directed,  the  said  trustees  without  delay  invest  all  the  mo- 
neys so  as  aforesaid  given  unto  the  said  infant  Larkin  Shipley j  as 
well  the  principal  thereof  as  all  accumulations  of  interest,  divi- 
dends, rents,  issues  and  profits  arising  from  the  property  so  devised 
and  bequeathed ;  which  have  been  or  may  hereafter  be  collected, 
accrue  and  come  to  their  hands,  exclusive  of  the  principal  sum 
secured  by  the  said  mortgage  executed  by  the  said  Richard  6. 
SockeUj  which  is  hereby  declared  to  be  an  investment  for  so  much, 
in  the  stock  of  Th6  Farmers  Bank  of  Maryland ;  or  in  the  stock 
of  some  one  of  the  banks  of  the  city  of  Baltimore  which  have 
been  incorporated  by  the  laws  of  this  state ;  the  said  stocks  to  be 
transferred  unto  and  held  by  and  in  the  naiQc  of  the  said  trustees  or 
tbe  survivor  of  them  for  the  uses,  intents,  and  purposes  in  the  will 
in  the  proceedings  mentioned ;  the  interest  or  dividends  thereon, 
as  the  same  may  become  due  and  be  collected,  shall  be  applied  as 
heiein  before  directed.    And  it  is  further  Decreed^  that  the  reports 
of  the  auditor,  so  far  as  regards  the  accounts  of  the  said  trustees ; 
and  also  in  so  far  as  the  same  accords  in  other  respects  with  this 
deeree  be  and  the  same  are  hereby  ratified  and  confirmed ;  and  so 
&r  as  the  same,  with  the  exceptions  thereto,  may  be  at  variance 
with  this  decree  the  same  are  hereby  rejected  and  over-ruled.    And 
it  is  further  Decreed^  that  all  the  costs  of  these  suits  and  proceed- 
ings to  be  taxed  by  the  register,  except  where  such  costs  have 
been  otherwise  directed  to  be  paid  by  any  previous  order,  be  paid 
by  the  said  trustees,  and  deducted,  in  due  proportion,  from  the 


/ 
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proceeds  of  the  property  of  the  said  legatees,  which  hare  or  mf 
come  to  their  hands* 

On  the  22d  of  February,  1830,  the  trustee  Ifayman,  by  way  «f 
report,  brought  into  court  the  vouchers  of  three  claims  which  he 
had  held  for  the  estate  and  legatees  of  his  testator;  and  dediiiiiig 
to  give  bond,  as  required  by  the  decree  of  the  6th  of  November, 
1829,  said,  that  in  conformity,  as  he  believed,  to  the  wishes  of 
J(yM%  and  wife,  recommended  in  his  place  Joshua  Jones^  of  Frede* 
rick  county.  And  Janes  and  wife,  by  tl^ir  petition,  filed  on  the 
9th  of  March  following,  expressed  their  assent  to  the  resignatkn 
of  the  trustee  Wayman;  and  proposed,  with  the  approbation  of 
the  court,  that  Joshua  Jonesy  of  Frederick  county,  should  be  ap- 
pointed in  his  place.  To  which  proposition  the  solicitor  of  tke 
trustee  Stockett,  and  of  Larkm  Shipley y  the  legatee,  by  their  note 
in  writing,  expressed  their  consent  Upon  which  the  matter  im 
submitted. 

20/A  MarcKj  1830.— Bland,   CKaTiceUor.— The  petitioDer  ii 
Savmel  Jones  of  Joshua^  that  is,  as  it  would  seem,  the  son  of  tUs 
Joshua  Jones  of  Frederick.     If  that  be  the  case,  then  it  a|>peais, 
that  after  having  failed  to  have  himself  appointed  trustee  of  tUs    | 
legacy  of  $7,000,  and  thus  directly  getting  it  mto  his  own  hands,  hi||| 
now,  indirectly,  seeks  to  attain  the  same  object,  by  having  it  placej^ 
in  the  hands  of  his  father.     In  answer  to  such  movements  I  wouU 
say,  in  the  language  of  one  of  England's  most  distinguidted  Chaa- 
cellors.  Lord  Nottingham, '  I  like  not  that  a  man  should  be  aa- 
bitious  of  a  trust  when  he  can  get  nothing  but  trouble  by  it;'  (c) 
and  therefore  declare,  without  any  reflection  on  this  Joshua  Jam 
of  Frederick,  that  he  shall  not,  as  trustee,  meddle  with  this  tiflrt» 

It  is  true,  that  this  court  may,  for  just  cause,  remove  a  tnstse 
and  appoint  another  m  his  place ;  as  where  the  trustee  had  becone^ 
by  reason  of  age  or  infirmity,  unable  to  attend  to  his  duties;  (4 
or  where  VLfeme  sole  trustee  had  married  a  foreigner ;  for,  althiN^ 
a  feme  covert  is  not  incompetent  to  officiate  as  a  trustee,  yet  theie 
is  much  inconvenience  in  her  doing  so,  and  especially  when  she 
may,  as  the  wife  of  a  foreigner,  be  taken  out  of  the  state ;  (e)  oi 
where  the  trustee  had  gone  abroad  to  reside ;  {/)  or  had  ab* 
sconded  on  a  charge  of  forgery;  (g)  or  had  been  guilty  of  abmdl 


i 


(jc)  Uvedale  v.  Ettrick,  2  Cba.  Ca.  181.^4)  Hibbard  v.  Lambe,  Anb.  $» 
V,  Honywood,  Amb.  710.^(<)  Lake  v.  Da  Lambert,  4  Yea.  093.— (/)  BacbaaiafK 
Hamilton,  5  Tea.  722.— (g)  Millard  r.  Eyre,  2  Ves.  juo.  94. 
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of  trust;  (A)  or  even  where  his  co-tnisteeSi  there  being  several 
others,  had  a  great  aversion  to  act  with  him.  ({)  The  court  may 
also  appoint  a  new  trustee  in  the  place  of  one  who  declines  to  act.  (j) 
But  if  the  deed  or  will  should  even  expressly  clothe  a  trustee  with 
a  discretionary  power  to  appoint  a  new  one,  still  the  court  wiU  not 
pmnit  him  to  do  so,  without  its  sanction;  it  not  being  a  sufficient 
answer  to  say,  that  the  court  will  take  care  to  prevent  the  conse- 
quences ;  the  mischief  is,  in  a  great  measure,  done  by  the  appoint- 
ment; the  necessity  of  getting  back  the  legal  estate,  (k)  The  act 
of  assembly  has  provided,  that  if  any  person  shall  die,  leaving  real 
or  personal  estate  to  be  sold  for  any  purpose,  and  shall  not»  by  will, 
or  other  instrument  of  writing,  appoint  a  person  as  trustee  to  sell 
or  convey ;  or  the  person  appointed  shall  die,  or  refuse  to  act,  the 
Cbancellor  may  appoint  a  trustee  for  such  purpose.  (/)  But 
although  a  trustee,  who  had  accepted  the  trust,  may,  by  the  con- 
sent of  most  of  the  cestui  que  trusts^  and  with'  the  sanction  of  the 
court,  because  of  his  unwillingness  to  continue  any  longer  in  the 
office,  be  discharged,  and  another  appointed  in  his  place ;  yet  the 
testtii  que  trusts  must  be  fully  apprised  of  his  application  to  be  dis- 
continued, (m)  And  if  it  appears  that  the  most  interested,  or 
greater  part  of  fhem  are  not  then  in  being,  or  are  incompetent  to 
iKnsent,  his  request  will  not  be  gratified,  since  he  cannot,  by  any 
act  of  his  own,  without  communication  with  his  cestui  que  trustSy 
denude  himself  of  the  character  of  trustee  till  he  has  performed  his 
trust  (») 

Here,  however,  it  does  not  appear  that  there  is  any  just  cause  of 
complaint  against  these  trustees ;  and  the  trustee  Wayman^  having 
foluntarily  taken  upon  himself  the  trust,  cannot  now  be  permitted, 
it  his  pleasure,  to  abandon  it ;  and  there  is  no  one  competent  to 
consent  to  his  discharge  on  behalf  of  the  infant  plaintiff  Larkin 
Shipleg  and  his  issue,  and  Hxefeme  covert  ^n  Jones  and  her  issue, 
who  are  the  principal,  if  not  the  only  cestui  que  trusts. 

The  act  of  assembly  declares,  that  in  cases  where  trustees  have 
been  appointed  by  last  will  and  testament  to  execute  any  trust, 
and  any  person  interested  in  the  execution  thereof  shall  shew  that 

{h)EzparU  Pbelps,  9  Mod.  857.— (t)  Uvedale  «.  EtUick,  2  Cba.  Ctu  ISO.— 

iJ) V,  Boberts,  1  Jac.  &  Walk.  261.— (A:)  Webb  v,  Shaftesbuiy,  7  Vei,  487 ; 

htykyv.  MaoseU,  4  Mad.  226;  SootbweU  v.  Ward,  5  Cond.  Cba*  I^p.  40a.— 
(1)  178S»  ch.  72, 8.  4.— (m)  Rex  v,  Simpaon,  8  Burr.  1467.- (it)  O'Keeffe  v.  Cal- 
Ikoipe,  1  Atk.  18;  Crewe  v,  Dicken,  4  Yes.  100;  Cbalmer  o.  Bradley,  1  Jac.  fc 
Walk.  68. 
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it  is  necessary  for  the  sftfety  of  those  interested,  that  the  trastoef 
should  give  bond  and  security,  the  Chancellor  may  order  them  to 
do  so ;  and  if  they  shall  fail  to  comply,  to  displace  them,  (o)  Tlie 
decree  of  the  5th  of  November,  1829,  which  required  these  tnutea 
to  give  bond,  was  passed  with  the  express  consent  of  their  solici- 
tors. But,  as  no  application  has,  as  yet,  been  made  by  any  penoB 
interested  to  force  them  to  do  so,  the  requisition  of  the  decree  mxj, 
in  this  respect,  he  allowed  to  stand  over  as  regards  WaymoMjik 
trustee  Siockett  having  given  bond,  until  such  an  application  shil 
be  made. 

It  is,  therefore,  Orderedy  that  the  said  Henry  WcByman  be,  aid 
he  is  hereby  continued  4s  trustee,  according  to  the  will  of  die  siid 
Larkin  Shipley y  deceased. 

After  which,  various  other  proceedings  were  had,  and  sondcj 
other  investments  made ;  and  the  plaintiff  Larkin  Skipky  having 
attained  bis  full  age,  the  case  was  submitted  for  a  final  decree  and 
directions.  When,  on  the  24th  of  January,  1838,  it  was  deter- 
miiied  that  the  words  ^  issue  of  his  body,'  in  the  devise  to  lum, 
were  words  of  purchase ;  so  that  he  took  only  an  estate  for  life ; 
and  the  trustees  were  directed,  as  before,  to  make  investments 
accordingly. 

TILLY  V.  TILLY. 

An  infant  defendant  bronght  into  the  presence  of  the  Chancellor,  who  thcmpaa 
appointed  for  him  a  guardian  ad  lUetn.^-Lind,  belonging  to  infanta,  sold,  inder  the 
act  of  assembly,  on  the  petition  of  some  of  them  by  proehein  amt,  and  tbe  ip- 
pearance  of  the  others,  by  guardian. — Such^a  peculiarly  constitated  aait  dM  s4 
abate  by  the  death  of  any  one  of  the  infants. — Where  lands  are  devised  to  uadrit 
for  life,  such  tenant  for  life  may  be  treated  as  the  actual  pernor  of  the  profib;  tet» 
in  case  of  such  a  devise  to  infknts,  until  they  attain  their  lawful  age,  tbdrgw- 
dian  must  take  the  profits  and  apply  them  according  to  the  directioDS  of  tbevft 
— Such  a  devise  to  several  infants,  for  their  maintenance,  must  be  applied  eqmlff 
and  in  greater  proportions  as  some  die,  or  tlie  elder  ones  become  of  fall  age;  a' 
tbe  same  rule  must  govern  the  application  of  the  gross  sum  for  which  flie  estate 
had  been  sold. — A  person  who  had  been  absent,  and  not  heard  from  for  tern 
years,  was  presumed  to  be  dead.— A  trustee,  appointed  to  make  sale,  caasnt  bi 
permitted,  without  the  previous  sanction  of  the  court,  to  apply  the  proceedi  of  to 
sale. — ^Where  a  person  has  two  capacities  for  the  pujposes  of  justice*  each  opi- 
city  may  be  considered  as  a  distinct  person. 

This  bill  was  filed  on  the  27th  of  October,  1817,  by  EiBtsti 
TOh/j  Horatio  TUly,  Margaret  Tilly,  and  Elizabeth  TiUyj  inbi^ 


(0)  1785,  ch.  72,  s.  10. 
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by  M:hola$  Brewery  their  next  fiiend,  against  Lacretia  THUy  and 
Sarah  Tilly.  The  bill  states  that  Richard  IMggins,  on  the  11th  day 
of  Noyember,  1807,  mac^e  his  last  will  and  testament,  bj  which, 
80  &r  as  relates  to  this  case,  he  devised  as  follows : 

Tgive  and  bequeath  unto  my  son  Joshua  Clarke  Higgins  and 
his  heirs,  forever,  all  that  plantation  whereon  I  now  live,  called  and 
known  by  the  name  of  Part  of  White  Hall,  and  What  you  Will, 
except  one  hundred  and  fifty  acres  thereof,  to  be  laid  off  at  the 
discretion  of  the  said  Joshua  Clarke  HigginSy  which  said  one  hun- 
dred and  fifty  acres,  including  the  house  where  John  O^Hara  lives, 
I  give  and  bequeath  to  my  said  son,  in  trust  to  and  for  the  separate 
use  of  my  daughter  Elizabeth  TiUy  for  and  during  her  natural  life, 
and  to  and  for  the  maintenance  of  the  children  of  the  said  Eliza" 
hih  TiUyy  until  they  arrive  at  the  age  of  tweny-one,  remainder  to 
the  said  Joshua  Clarke  Higgins  and  his  heirs  for  ever.  If  my  said 
son  Joshua  Clarke  Higgins  shall  purchase  the  plantation  whereon 
Jasper  Edward  Tilly  now  lives  for  the  use  of  my  daughter  Eliza" 
heth  for  and  during  her  natural  life,  and  to  and  for  the  use  of  her 
children  until  they  shall  respectively  arrive  at  the  age  of  twenty- 
one,  then  the  said  one  hundred  and  fifty  acres  to  be  the  property  of 
the  said  JoshifM  Clarke  Higgins  and  his  heirs  for  ever.' 

And  then,  after  some  other  devises  and  bequests,  the  testator  fur- 
ther says,  ^  It  is  my  will,  that  the  whole  of  my  real  and  personal  estate 
shall  remain  undivided,  and  undisturbed  for  and  during  the  space  of 
five  years  from  the  first  day  of  April  next,  subject  to  the  control  and 
direction  of  my  son  Joshua  Clarke  Higgins^  and  in  his  possession, 
the  proceeds  to  be  applied  to  the  payment  of  my  just  debts ;  and  if 
^e  should  be  any  surplus,  the  same  to  belong  to,  and  be  the 
property  of  my  son  Joshua  Garke  Higgins  for  his  care  and  trouble.' 
And  then,  after  one  oth^r  disposition,  the  testator,  in  conclusion, 
says,  ^  I  do  hereby  constitute  and  appoint  my  son  Joshua  Clarke 
^^iggins  to  be  the  executor  of  this  my  last  will  and  testament.' 
This  wiQ  was  duly  attested  by  three  witnesses,  and  proved  in  the 
Orphans  Court  of  Anne  Arundel  county  on  the  22d  day  of  Decem- 
ber, 1807. 

The  bill  further  stated,  that*  Jb^&ua  C.  Higgins  had  departed  this 
life;  that  Jasper  E.  TUly  had  been  appointed  trustee  for  the  bene- 
fit of  the  said  Elizabeth  and  her  children ;  that  the  said  Jasper  E. 
Tilly  and  Elizabeth  Tilly  were  both  dead,  leaving  these  parties  her 
children,  all  of  whom  were  then  under  age ;  that  Nicholas  Brewer 
had  been  appointed  trustee  for  them,  and  had  taken  upon  himself 
56  V.2 
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the  trust;  and  that  the  said  land  was  not  in  a  state  of  inq»rovemait, 
such  as  to  produce  any  advantage  to  these  parties ;  but  mi^  be 
sold  to  the  advantage  of  all  concerned.  Whereupon  it  was  prayed 
that  a  decree  might  be  passed  for  the  sale  of  their  interest,  and  that 
thqr  might  have  such  other  relief  as  the  nature  of  the  case  shoald 
require. 

aHih  October^  1817.— Kiltt,  Chancellor.— The  defendants  Im- 
cretia  and  Sarah  TiUy  being  before  me,  and  appearing  to  be  in&nls 
under  the  age  of  twenty  •one.  years,  Dennis  Claude  is  herdyy  ap- 
pointed guardian  to  them  for  the  purpose  of  answering  on  their 
behalf  to  the  bill. 

On  the  same  day,  the  infant  defendants  put  in  their  answer  tj 
their  guardian  ad  lUem,  in  which  they  say  that  they  admit  the  fads 
stated  in  the  said  bill,  and.  were  willing  that  a  decree  should  be 
passed  according  to  the  prayer  of  the  bill. 

anth  October^  1817.— Kiltt,  ChanceUar.— Decreed^  that  the  in- 
terest of  the  parties  in  the  land  in  the  proceedings  mentioned  be 
sold,  that  Jiicholas  Brewer  be  appointed  trustee  for  making  the 
sale,  &c.  He  shall  then  proceed  to  sell  the  said  real  estate,  eidier 
entire,  or  in  such  parcels  as  he  shall  deem  advantageous,  either  at 
public  or  private  sale,  after  giving  at  least  three  weeks  notice  in 
some  convenient  newspaper,  in  the  event  of  a  public  sale,  of  the 
time,  place,  manner,  and  terms  of  sale,  which  shall  be  that  the 
purchaser  shall  give  bond  with  approved  surety,  for  paying  the 
purchase  money,  with  interest,  within  twelve  months  from  the 
tune  of  sale,  &c.  (a) 


(a)  This  bill  does  not  ask  for  a  partition,  and  tliereforo  could  not  have  been  i 
tioned  by  the  act  of  1786,  ch.  72,  s.  12,  or  the  act  of  1794,  ch.  60,  or  by  any 
course  in  relation  to  partition ;  if,  indeed,  the  interest  of  these  infrnts  could  ban 
been  made  the  subject  of  a  suit  for  partition.  It  must,  therefore,  be  conndered,  si 
it  appears  to  have  been,  the  first  decree  under  the  act  of  assembly,  which  dedsici, 
that  where  any  inftuits  are  possessed  of  any  real  estate  whatsoever,  it  shaU  be  lairfol 
for  the  Chancellor,  upon  the  petition  of  the  guardian  otpnchtm  ami  of  such  iniaiili» 
after  summoning  such  inianti,  and  their  appearance  by  guardian,  to  be  ^pointed  bf 
the  Chancellor,  upon  the  hearing  and  examination  of  all  circumstances,  and  upon  iti 
appearing  to  the  Chancellor  that  it  will  be  for  the  interest  and  advantage  of  such  inftsto 
to  seU  ^uch  real  estate,  or  any  part  thereof,  to  order  such  lands,  or  any  part  thersoC  t» 
be  sold  upon  such  terms  as  the  Chancellor  may  direct.  That  the  proceeds  of  the  stki 
shall  be  paid  over  to  the  guardians  of  such  infants,  to  be  invested  in  such  public  stock, 
or  other  pennanent  funds,  as  will,  at  least,  net  six  per  unium  per  anwum  at  the  tine  of 
the  purchase,  and  as  the  Orphans  Court  of  the  county,  by  whom  such  guardians  shaB 
have  been  appointed,  shall  direct.  That  the  surplus  interest,  after  what  may  be 
necessary  for  the  maintenance  and  education  of  the  infants  respectively,  as  it  accnMf» 
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On  the  30th  of  July,  1818,  the  trustee  reported  that  he  had  made 
a  private  sale  of  the  unexpired  term  in  one  hundied  and  fifty  acres 
of  the  tract  of  land  called  White  Hall,  namely,  vntil  the  youngest 
child  of  Elizabeih  TUfy^  deceased,  should  arrive  at  the  age  of 
twenty-one  years,  unto  Joseph  Evansy  v^ho  was  entitled  to  the  re- 
version, on  the  28th  day  of  October,  1817,  for  the  sum  of  ^1,500, 
which  sum  is  not  to  bear  interest  until  the  said  Joseph  ESvans  shall 
obtam  the  possession  of  the  land,  which  is  expected  to  be  in  De- 
cember, or  the  first  of  January  next.  This  sale,  as  thus  reported, 
was  finally  ratified  on  the  15th  of  March,  1819. 

On  die  18th  of  November,  1829,  Berry  Grifith  filed  his  petition 
in  this  case,  in  which  he  stated,  that  Horatio  TiOyy  one  of  t}ie 
parties  mentioned  in  the  bill  of  complaint,  was  dead ;  that  admi- 
nistration of  his  estate  had  been  granted  to  the  petitioner;  and 
that  the  trustee  Brewery  had  received  the  purchase  money  for  the 
iflterest  on  the  land  sold  by  him ;  and  had  failed  to  pay  to  the 
intestate  of  the  petitioner,  the  share  to  which  he  was  entitled. 
Whereupon  the  petitioner  prayed,  that  the  trustee  Brewery  might 
be  ordered  to  make  a  fiirtber  report ;  to  pay  the  petitioner  the 
share  due  to  his  intestate;  to  bring  the  purchase  money  into 
court,  &c. 

I9ih  JfovefrJ)ery  1829. — Bland,  Chancellor. — This  petitibner 
comes  as  the  administrator  of  one  of  the  original  parties.  If  this 
18  to  be  regarded  as  a  suit,  in  all  respects  analogous  to  an  ordinary 

■ball  be  invested  by  such  guardian,  in  rach  stocic  ia  afinesaid.  That  no  part  of  the 
principal  arising  from  the  sale  of  any  real  estate,  by  virtue  of  this  law,  shall,  in  any 
^iw  be  applied  towards  the  maintenance  or  education  of  any  infant,  unless  the  Chan- 
c«Uor  shall  consider  it  necessary.  That  in  case  of  the  death  of  any  such  infants 
before  their  arrival  at  lawful  age,  or  their  death,  without  lawful  issue,  the  proceeds 
of  nk,  or  stock,  shall  be  considered  as  real  estate,  and,  as  such,  shall  descend  to 
tbote  heirs  who  would  be  entitled  to  the  said  lands  in  the  same  manner  as  if  the 
luu  had  not  been  sold.  And,  that  the  Chancellor  may  exercise  all  the  powers 
'^crem  provided,  in  all  cases  where  infants  are  seized  of  a  reversion,  dependent  upon 
ui  estate  for  life,  and  upon  the  assent  of  the  tenant  for  life  for  the  sale  thereof,  to 
Older  the  annual  interest,  or  such  part  thereof  as  may  be  deemed  equitable,  to  be 
ftid  over  to  such  tenant  for  life,  during  his  life.— 1S16,  ch.  154. 

It  would  seem  that  this  act  had  been  understood,  and  intended  by  the  legislature, 
to  embrace  none  other  than  legal  estates  of  inheritance ;  because,  apart  from  its 
S^nersl  phraseology,  of  ite  expressly  directing  that  the  proceeds  of  the  sale  should, 
o&  tile  death  of  the  infant,  descend  in  the  same  manner  as  the  land  would  have  done ; 
«ad  because;  by  a  subsequent  enactment,  it  has  been  expressly  declared  that  it  should 
extend  to  equitable  titles  to  real  estates.— 181S,  ch.  lOS,  s.  7.  But  the  interest  here 
^^nettd  to  be  sold  was  a  mere  use,  determinable  by  the  death  or  full  age  cf  the 
ttftnts. 
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suit  by  one  party,  ckiming  adversely  to  another,  then  it  is  sheva, 
by  this  petitioner  himself,  to  have  abated  by  the  death  of  one  of 
the  materially  interested  parties ;  and  therefore,  it  cannot,  in  aaj 
way,  be  further  proceeded  in,  until  it  has  been  regularly  reviTei 
But  this  is  a  special  form  of  proceeding,  sanctioned  by  the  legisla- 
ture, whereby  a  sale  of  the  real  estate  of  infimts  may  be  ordered, 
on  its  being  shewn  to  the  Chancellor,  to  be  for  their  intoest  and 
advantage  that  it  should  be  sold,  and  the  proceeds  of  the  sale 
invested  in  some  public  stpck,  or  other  permanent  fund  for  tkeir 
benefit.  It  is  a  form  of  judicial  proceeding,  which  may  be  origi- 
nated and  prosecuted  to  a  conclusion  by  a  next  friend,  and  a 
guardian  of  an  infant,  without  the  infant  himself  ever  having  bad 
the  least  knowledge  of  it  whatever.  And  therefore,  it  cannot  be 
treated  as  an  adversary  suit,  which  abates  by  the  death  of  an  infant 
who  was  a  party  to  the  proceeding ;  since  his  heir,  or  representa- 
tive-comes in  after  his  death,  not  to  prosecute  or  defend  an  unset- 
tled right,  but  merely  to  claim  that,  in  a  new  form,  the  right  to 
which  had  never  been  drawn  in  question ;  and  was  not  then,  in 
any  way,  to  be  put  in  issue.  The  representative  is  let  in  to  make 
his  claim  as  from  the  deceased  infant's  guardian,  considerii^  this 
court  in  such  a  proceeding  for  the  sale  of  the  infant's  estate,  as 
having  officiated  as  his  guardian,  by  having  thus  undertaken  the 
conversion  and  management  of  his  estate.  The  interest  of  these 
infants  sold  under  the  decree,  was  of  a  nature  that  could  not,  on 
their  death,  descend  to  their  heirs  as  real  estate ;  and  therefore, 
this  administrator  of  Horati4>  TtUyj  deceased,  who  was  one  of  the 
original  parties  to  the  proceeding,  may  now  well  be  allowed  thus 
to  come  in,  to  obtain  so  much  of  his  intestate's  interest  as  remained 
unsatisfied,  at  the  time  of  his  death,  by  the  trustee  Brewer. 

Ordered^  that  the  said  trustee  forthwith  make  a  full  and  paiticn- 
lar  report  of  his  proceedings  on  oath ;  and  bring  into  court  allte 
money  now  in  his  hands,  as  prayed,  or  show  good  cause  to  the 
contrary,  on  the  third  day  of  December  next;  provided,  that  a 
copy  of  this  order,  together  with  a  copy  of  the  said  petition,  he 
served  on  him  on  or  before  the  twenty-first  instant. 


On  the  3d  of  December,  1829,  the  trustee  Brewer,  made  report 
on  oath,  in  which  he  says,  that  he  received  a  small  part  of  the 
proceeds  of  said  sale  in  cash ;  that  the  greater  part  was  paid  by 
said  Joseph  Evans,  to  the  said  iMcretia,  Edwardy  EUzabeih,  Jkr^ 
garet  and  Sarah  Tilly,  or  for  their  benefit,  veitfa  the  trustee's  con- 
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sent;  that  considering  the  proceeds  of  the  said  sale  to  be  applied 
to  the  maintenance  of  the  aforesaid  persons,  some  of  whom,  to  wit : 
LucreHa  2ind  Margaret j  were  very  young,  and  totally  unable  to 
provide  for  themselves,  in  such  proportions  as  their  respective 
necessities  required,  he  appropriated  the  whole  proceeds  of  sale, 
and  a  consideraUe  additional  amount,  to  that  purpose ;  that  the 
said  persons  have  each  received  from  him,  more  than  their  propor- 
tioDS,  if  the  same  should  be  divided  equally  among  them.  Horatio 
TiUy  has  only  received  the  sum  of  $5  68.  He  was  bound  ap- 
prentice to  a  trade  in  the  city  of  Washington,  and  in  a  short  time 
after  the  sale,  absconded ;  and  has  never  been  since  heard  from ; 
and  that  is  the  only  evidence  of  the  death  of  the  said  Horatio  ; 
that  the  said  Lucretia  and  Margaret  TiUy,  were  deserted  by  their 
relations,  and  in  danger  of  perishing  from  want,  when  the  said 
Sarah  TUbj,  who  has  since  intermarried  with  the  petitioner,  her- 
self contracted  for  her  board,  with  Mrs.  Jinn  Hycky  prevailed  on 
the  trustee  to  pay  her  board  for  one  year,  out  of  the  proceeds  of 
sale;  stating,  that  she  herself  would,  about  that  time,  be  married, 
and  able  to  take  care  of  them  after  that  time.  But  her  marriage 
not  taking  place,  this  trustee  was  oompelled,  by  motives  of  huma- 
nity, and  by  the  intreaties  of  the  said  Sarah,  to  advance  conside- 
nUe  sums  from  his  own  pocket,  for  their  maintenance,  they  having 
no  other  property,  or  see  them  turned  destitute  into  the  street. 
For  which  expenditures,  and  all  other  expenditures  as  trustee,  he 
refers  to  the  vouchers  herewith  filed ;  and  which  he  prayed  to  be 
permitted  to  establish  by  proof,  where  they  are  not  in  themselves 
legal  evidence ;  that  Horatio  TiUy  owes  no  debts ;  and  the  object 
of  obtaining  administration  of  his  estate,  is  to  divide  the  proceeds 
among  his  said  btothers  and  sisters ;  and  this  trustee  conceives, 
that  he  ought,  at  least,  to  be  allowed  the  amount  of  the  said  Lucre^ 
tia^s  and  Margarets  parts  of  the  said  Horatio^ s  interest,  if  he  have 
^ny,  and  which  he  has  already  expended  for  their  benefit ;  and  he 
^^er  contends,  that  he  ought  to  be  allowed  the  whole  of  the 
^oont  claimed  by  the  administrator  of  the  said  Horatio j  even 
^g^st  his  creditors ;  but  is  ready  to  bring  the  same  into  court,  if 
required. 

I9th  Jlprilj  1830.— Bland,  ChanceUor.-^The  matter  of  the 
Potion  of  Berry  OriffUhj  standing  ready  for  hearing,  and  having 
^Q  submitted  on  notes  by  the  solicitors  of  the  parties,  the  pro- 
^^iags  were  read  and  considered. 

'This  devise,  as  regaids  fliese  infants,  is  one  of  a  veiy  singular 
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character.  It  is  clear,  that  the  trustee  was  to  hold,  at  all 
for  the  use  of  the  testator's  daughter,  EUzabdk  TUhfj  daring  her 
life;  but  whether  any  or  what  interest,  during  the  same  tioM, 
vested  in  her  children  seems  doubtful.  It  is  certain,  however, 
that  as  tenant  for  life,  she  was  constituted  the  pernor  of  the  profils 
of  the  estate  charged,  either  for  her  own  exclusive  use,  or  for  her 
own  benefit,  and  also  for  the  maintenance  of  her  children.  Duiiog 
her  life,  therefore,  it  could  only  be  the  duty  of  the  trustee  to  hold 
the  legal  estate  for  the  purpose  of  protecting  the  right  thus  given 
to  her.  But  on  her  death,  a  new  and  different  interest  vested  in  her 
infant  children.  After  her  death,  the  trustee  is  directed  to  hM 
^to  and  for  the  maintenance  of  her  children,  until  they  should  anive 
at  twenty-one  years  of  age.' 

Where  an  estate  is  given  to  a  trustee  to  hold  for  the  use  of  aa 
adult  of  sound  mind,  for  life  or  any  given  period  of  time,  the  object 
of  the  donation  may  be  most  beneficially  obtained  by  consideriiig 
the  donee  as  the  actual  pernor  of  the  profits ;  and  merely  aDowiog 
him  to  enter  upon  the  estate,  and  gather  for  himself  all  the  pro* 
ducts  and  benefits  he  can  obtain.  But  where  such  a  dooatioii  is 
made  to  infants  or  lunatics,  for  their  maintenance,  from  the  vety 
nature  of  the  gift,  it  must  be  deemed  to  have  been  the  intention  of 
the  donor,  that  the  actual  pernancy  of  the  pi^fits  should  be  com- 
mitted to  other  hands  for  the  benefit  of  the  cestui  jue  ii«e ;  be- 
cause otherwise,  the  express  purpose  of  the  bounty  might  M,  or 
become  altogether  nugatory. 

Therefore,  I  hold  it  to  have  been  the  intention  of  this  testator, 
that  his  daughter  Elizabethy  should  be  allowed  hersdf,  to  take  the 
profits  of  the  estate  during  her  life,  in  any  way  she  mig^t  deem 
most  advantageous;  and,  that  after  her  death,  the  profits  should 
be  collected  by  the  trustee  himself,  and  applied  to  the  maintaunoe 
of  her  infant  children. 

The  testator  has  made  no  distinction  as  to  the  nature  and  qaa> 
lity  of  the  maintenance  to  be  given  to  any  of  the  infants ;  and 
consequently,  they  must  be  all  placed  upon  the  same  footing,  and 
be  allowed  to  come  in  equally,  share  and  share  alike.  And  as  it 
is  a  gift  for  maintenance  only,  it  is  manifest,  that  it  must  cease  as 
well  by  the  death,  as  by  the  full  age  of  each  one  of  them,  although 
the  testator  is  silent  as  to  a  termination  of  the  right  by  deaA. 
Hence,  supposing  the  estate  to  be  equally  productive  each  year, 
during  the  whole  time  this  incumbrance  continued,  it  is  evident, 
that  the  fund  thus  appropriated  for  the  maintenance  of  these  infants, 
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woidd  be  applicable  in  greater  proportions  to  the  younger  or  survi- 
Tor  of  them,  as  the  right  of  each  elder  or  other  one,  was  termi* 
nated ;  since  it  is  directed  that  the  m^hole  of  the  profits  should  be 
given  in  maintenance,  even  if  there  should  be  but  one  infant  left. 
If  this  right  of  these  infants  had  not  been  sold,  there  could  have 
been  no  difficulty  in  directing  the  tpistee  to  collect  the  annual  pro- 
fits of  the  estate,  and  to  apply  them  to-  the  maintenance  of  such  of 
the  infants,  as  sho)iId  be  alive  at  the  time  of  the  distribution. 

Bat  the  sale  which  has  been  made,  presents  the  subject  under  a 
new  aspect.  The  whole  of  the  rents  and  profits  which  could  ever 
have  been  taken  by  the  trustee  for  the  benefit  of  the  in&nts,  have, 
bj  a  kind  of  anticipation,  been  gathered  at  once,  and  the  estate  has 
been  finally  and  conclusively  discharged  firom  the  incumbrance; 
and  therefore,  the  question  now  is,  how  are  the  proceeds  of  the 
sale  of  the  whole  of  this  right  to  be  administered  ? 

It  must  now  be  assumed,  that  the  court  had  the  power  to  order 
the  iuterest  of  these  infants  to  be  sold,  as  directed  by  the  decree 
of  the  27th  of  October,  1807 ;  since  that  decree  cannot  now  be  in 
any  way  revised  or  reversed.  (6)  And  it  must  also  be  presumed, 
that  the  sale  so  ordered,*  was  intended  for  the  benefit  of  each  of 
ttiese  infents  respectively,  according  to  the  terms  of  the  devise 
under  which  they  claim,  as  the  sale  of  that  interest  so  given,  was 
alcme  ordered  to  be  sold  by  the  decree ;  and  consequently,  the  right 
of  no  one  of  them  can  now  be  taken  to  have  been  in  any  respect 
enlarged,  lessened,  or  impaired  by  that  decree.  As  infants,  and 
dnring  ncm-age,  their  claims  were  exactly  equal;  but,  considered 
as  elder  and  younger  children,  the  extent  and  duration  of  their  inte- 
rests, in  th^  proceeds  of  sale,  are  essentially  different.  The  inte- 
rests of  the  younger  being  greater  than  those  of  the  elder,  in  pro- 
portion as  the  difference  of  age  gives  to  the  younger  or  survivor,  a 
light  to  have  a  greater  share  of  the  whole  annual  product,  applied 
to  their  maintenance  after  the  death  or  full  age  of  the  others. 

If  the  charge  upon  this  real  estate,  for  the  benefit  of  these  in- 
fants, had  been  suffered  to  remain,  tibe  whole  profits  must  have  been 
applied  for  the  use  of  those  only  who  were  the  infent  survivors  at 
the  time  the  profits  accrued.  And  as  it  could  not  have  been  the 
intention  of  the  court  to  enlarge,  diminish,  or  alter  the  rights  of 
any  one  of  them  by  the  sale,  it  is  clear,  that  these  proceeds  of  sale, 
being  in  fact,  the  price  of  those  rents  and  profits,  must  be  dis- 


(6)  1785>  ch.  72, 8.^  27. 


444  TILLY  v.  TILLY. 

tributed  in  like  maQner,  and  upon  the  same  principles  as 
rents  and  prpfits  themselves  would  have  been. 

Suppose,  therefore,  the  whole  amount  of  the  net  proceeds  of  sak 
to  be  $2,160,  that  sum  would  be  equal  to  an  average  of  $360  per 
annum,  for  six  years.  Then  supposing  there  to  be  six  minors,  the 
youngest  of  whom  would  obtain  his  full  age  in  six  years  from  tk 
day  of  sale ;  and  the  right  of  one  of  them  to  be  extinguished  \fj 
death,  or  full  age,  every  year ;  it  would  follow,  that  during  the  fist 
year,  there  being  six  infants  to  maintain,  each  one  would  beeotided 
to  no  more  than  $60,  to  be  taken  from  the  common  fund ;  that 
during  the  second  year,  there  being  only  five  in&nts,  the  dividaid 
to  each  would  be  $72  j  the  next  year,  there  being  only  four  is&Bts, 
the  dividend  to  each  would  be  $90 ;  the  next  year,  there  beiag 
only  three  infants,  the'  dividend  would  be  $120  to  each;  then, 
there  being  only  two  infiBints,  $180  would  be  awarded  to  eadi; 
and  the  last  infant  virould  take!  the  residue,  being  the  price  of  die 
rents  and  profits  of  the  whole  estate  which  would  have  accraed 
during  the  period  of  his  minority  alone. 

The  day  on  which  each  of  these  infants  came  of  age,  (vdied, 
must  be  ascertained ;  and  then  the  net  proceeds  of  the  safe  mast 
be  considered  as  the  sum  total  of  the  rents  and  profits  fitMn  the 
day  of  sale,  when  the  trustee's  right  to  take  them,  ceased,  up  to  die 
fuU  age  or  death  of  the  youngest^  or  last,  of  the  infants,  ivfaen  Ae 
interest  sold,  expired ;  and  the  distribution  of  the  net  proceedi  of 
sale  must  be  made  upon  those  principles  among  those  infintSjOr 
the  representatives  of  those  who  died  before  their  shares  lAicii 
thus  vested,  had  been  actually  paid. 

It  is  said  that  the  death  of  the  petitioner's  intestate,  is  oily  pie- 
sumed  firom  his  long  absence.  The  general  rule  is,  that  any  one 
who  has  not  been  heard  of  for  the  space  of  seven  years  uasj^htA 
legal  and  equitable  purposes,  be  presumed  to  b^  dkad.  Therefeic, 
in  this  instance,  the  death  of  Horatio  TiUy  may  be  assumed  to 
have  happened  just  seven  years  after  the  day  on  which  it  is  shen 
by  proof,  that  he  was  last  heard  of. 

It  is  expressly  declared,  by  the  law  under  which  the  sak  of  tk 
interest  of  these  infants  appears  to  have  been  made,  that  no  part  of 
the  principal  arising  from  the  sale  shall,  in  any  wise,  be  appfied 
towards  the  maintenance  of  the  infant  unless  the  ChanceDor  dnl 
consider  it  necessary,  (c)     Now,  whether  these  proceeds  are  to  be 

(c)  1816,  ch.  154,  8.  S. 
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considered  as  arising  from  a  sale  of  the  infants'  real  estate,  or  only 
from  a  sale  of  the  rents  and  profits  of  such  an  estate  during  a  given 
periody  to  which  alone  these  infants  were  entitled ;  still,  this  is  a 
legiilatiye  regulation  in  relation  to  the  matter,  which  no  trustee 
ean  be  allowed,  at  his  pleasure,  to  violate  or  disregard ;  he,  of 
lumsdf,  cannot  hare  a  shadoof  of  authority  to  make  any  applica- 
tiott  of  the  proceeds  Of  salcf  in  any  way  whatever.  But,  apart  from 
tbe  txpiess  provisiofts  of  any  act  of  as^mUy,  upon  general  princi- 
ples, no  trustee,  appointed  to  make  sale  of  property  under  a  decree^ 
m  the  usual  form,  directing  the  proceeds  to  be  brought  into  court, 
can  be.  allowed,  in  aiiy  manner  whatever,  to  dispose  of  them  with- 
<mt  the  express  previous  sanction  of  the  court.  This  is  a  very 
indent  rule  of  this  court,  and  a  due  regard  te  the  interests  of 
smtois,  requires  that  it  should  be  inflexibly  adhered  to.  There-^ 
fore,  all  the  causes  shewn  by  this  trustee  as  such,  why  he  has 
departed  from  ^e  poaiitive  command  of  the  decree  requiring  the 
money  to  be  brought  in  must  be  wholly  disregarded,  {d) 

But  it  appears  by  the  proceedings,  that  JfkhoUu  Brewer  has 
been  clothed  with  several  offices  ih  conilection  with  the  rights  of 
these  infants ;  and  that  he  has  aeted  in  two  distinct  characters.  It 
is  a  settled  principle,  that  where  two  or  more  capacities  are  vested 
in  one  and  the  same  person,  each  capacity,  for  the  purposes  of  jus- 
tiee,  may  be  considered  in  the  same  light  as  if  they  were  several 
peisons.  (e)  Jfkhdas  Brewer  viTaS  appointed  a  trustee  under  the 
will  of  the  late  Bkhard  Higgins;  and  I  have  described  what  were 
Us  rights  and  duties  as  regards  the  estate  so  placed  in  his  hands 
for  the  maintenance  of  the  infants.-  Considering  him  as  a  distinct 
penon,  while  acting  ixr  that  capacity,  he  must  be  treated,  and  al- 
lowed to  account  as  their  guardian,  so  far  a9  he  may  have  made 
ttiy  application  of -the  proceeds,  o#  in  anj  manner  contributed  to 
Aeir  maintenance,  to  the  extent  of  the  proportion  of  the  proceeds 
to  which  they  may  each  one  of  them  respectively  be  found  to  be 
entitled.  In  his  other  capacity  of  trustee  olr  agent,  employed  by 
this  court  to  make  tbe  sale,  ordered  by  the  decree,  he  must  be 
charged  with  the  whole  amount  of  the  proceeds  of  sale  with  inte^ 
'^t,  from  the  Ist  of  January,  1818.  As  an  offset  to  which,  he 
^31  be  credited  with  all  applications  made  for  the  maintenance  of 
the  infants,  to  the  extent,  and  in  the  manner  described ;  with  inte- 


(4  Bennett  v.  HamiU,  2  Scbo.  &  Lefir.  S80.->(e)  Coppin  v.  Coppin,  2  P. 
^5;  Johnson  9.  Mills,  1  Yes.  288}-  Binney's  case,  ante  106. 
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rest  from  the  time  of  their  being  made ;  and  the  balance^  if  mjf 
with  interest  thereon,  he  will  be  directed  to  bring  into  court 

Whereupon,  it  is  Ordered^  that  this  case  be,  and  the  same  is 
hereby  referred  to  the  auditor,  with  directions  to  state  an  accout 
accordingly.  And  each  party  is  hereby  permitted  to  take  tesd- 
mony  in  relation  to  the  said  account  before  any  justice  of  the  pctct, 
on  giving  three  day^  notice  as  usual.  Provided,  that  the  said  tes- 
timony be  taken  and  filed  in  the  chancery  office  on  or  befim  the 
twelfth  day  of  June  next. 


On  the  9th  of  December,  1830,  the  auditor  made  a  report  io 
obedience  to  this  order,  in  which  he  said,  he  had  stated  am  aeooot 
No.  1,  between  the  trust  estate  of  Elizabeth  Tilly  and  otheiB,  aod 
the  trustee,  in  which  the  proceeds  of  sale  are  first  applied  to  tk 
payment  of  the  trustee's  allowance  for  commission  and  expenses 
and  costs  of  suit,  and  the  residue  is  distributed  amongst  theia&it 
children  of  Elizabeth  71%,  deceased,  in  manner  as  directed  by  the 
aforesaid  order.  The  auditor  baa  adopted  the  agreement  at  the 
20th  of  July  last,  signed  by  the  solicitors  of  Berry  Qrifiky  aad 
the  trustee,  as  evidence  of  the  ages  of  those  children,  fie  has 
then  stated  accounts  between  said,  trustee,  and  each  of  said  iafattk 
children,  which  are  numbered  .2,.  3, 4,  5  and  6,  charging  the  trasiee 
with  each  child's  ascertained  share  of  the  proceeds  of  saka,  aad 
interest  thereon  from  the  first  of  January,  1818,  to  this  date;  aad 
allowing  credit  for  his  disbursements,  with  interest  on  each  dis- 
bursement fiK)m  its  date  to  this  time.  ,  The  result  of  those  aecomts 
is,  that  Elizabeth  TUly,  Sarah  TiUy,  and  Lacretia  TiUy  have  hea 
fully  paid  and  satisfied ;  that  there  remains  due  to  Bx^aHo  2{%t 
deceased,  the  sum  of  $263  95>  with  interest  on  $163  09  bom  &is 
date ;  and  to  Margaret  JUly  die  sum  of  $243  92,  with  intent 
firom  this  date. 

To  this  report  of  the  auditor  the  trustee  Breioer  excepted ;  vA 
the  case  being  submitted,  it  was,  on  the  29th  of  Jannaiy^  1831, 
Ordered^  that  the  exceptions  be  over-ruled,  that  the  report  be  ooa 
firmed,  and  that  the  proceeds  be  applied  accordingly.. 
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BUCKINGHAM  «.  P£DDICORD. 

I 

The  cowie  of  proceeding;  agaiiist  a  defendaiit,  whose  aniwer,  oft  exceptions,  has 
been  held  iDmifficient ;  or  who  has  cont«maeiottaly  neglected  to  answer ;  or  who 
hai,  stt  demnner  or  plea,  laiJed  to  piotaet  himself  from  answering  as  the  bill  r^ 
^miesw— The  acta  of  assembly  in  relation  to  proceedings  against  non-resident, 
abwonding,  or  contnmacioos  defendants  considered. — In  all  such  cases  the  bill 
may  be  taken  pro  eonfttio,  or  testimony  taken,  upon  which  the  court  pronounces 
the  decree ;  and  if  it  has  no  jurisdiction  must  itismiss  the  bill. — ^How  discovery 
saaj  be  had  where  the  bill  may  be  taken  pro  eonfuso. — An  insufficient  answer  is 
sfl  00  answer ;  and  theiefore,  upon  such  default,  the  bill  may  be  taken  pro  confitio, 
and  a  final  decree  passed. 

This  bill  was  filed  oq  the  2d  of  December,  1829,  by  Larkin 
BwJdnghamj  administrator  of  Thormu  ^JSvanSj  deceased^  against 
Jaifer  Peddicardj  Jeremiah  Barthellawj  and  Asbury  Peddicord. 
The  biQ  states,  that  for  a  debt  due  to  his  intestate  the  plaintiff,  as 
administrator,  brought  suit  and  recoTered  judgment  in  the  County 
Court  of  Anne  Arundel  county,  at  April  term,  1828,  against  the 
defendant  Jasper  Peddicardj  for  the  sum  of  $885  20,  with  inte- 
rest firom  the  16th  of  August,  1826,  and  costs ;  that  previously 
thereto  the  defendant  Jasper^  on  the  24th  of  February,  1826,  with 
the  fraudulent  intent  of  avoiding  the  payment  of  the  judgment, 
^hich  he  knew  would  be  obtained  against  him,  mortgaged  to  the 
defendant  Jeremiahj  his  son-in-law,  one  hundred  and  fifly-one  and 
a  half  acres  of  land  lying  in  Anne  Arundel  county,  for  the  consi- 
deration of  $581 ;  and  on  the  same  day  mortgaged  to\  the  defen- 
dant AAury  Peddicord^  his  son,  one  hundred  and  twenty-six  acres 
of  land  lying  in  the  same  county,  for  the  consideration  of  f  927  17 ; 
that  afterwards,  on  the  10th  of  October,  1827,  the  defendant  Jos- 
P»y  for  the  consideration  of  $1,400,  conveyed  in  fee  to  this  defen- 
dant Jeremiahy  the  same  land  which  be  had  previously  mortgaged 
tofaim;  and  on  the  22d  of  October,  1827,  the  defendant  Jo^er, 
for  the  consideration  of  $2,000,  conveyed  in  fee  to  the  defendant 
Ashtry^  the  same  land  which  he  had  previously  mortgaged  to  him. 
.  1*he  defendant  Jasper  so  thereby  conveying  all  his  real  estate  to  his 
8(m-in-law,  and  son ;  in  consequence  of  which  the  plaintiff  has 
heen  unable  to  obtain  payment  of  his  judgment,  or  any  part  there- 
of) that  those  conveyances  were  concocted  in  fraud,  with  the 
i&tent  and  purpose  of  cheating  the  plaintiff,  and  other  of  the  cre- 
ditors of  the  defendant  Jasper  Peddicardj  and  of  avoiding  the  pay- 
Bieot  of  his  just  debts ;  that  the  defendant  Jasper  was  not  indebted 
to  the  defendants  Jeremiah  and  Asbury  the  consideration  mentioned 
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in  those  conveyances  at  the  time  of  theirezecution ;  nor  was  tte 
consideration  money  mentioned  in  them  eVer  paid  by  the  granteei 
to  th^  grantor ;  but  that  they,  cofijibining  and  confederating^  e»- 
Guted  those  conveyances  for  the  pqrpo^  of  defrauding  the  pbintjff 
and  others  of  the  creditors  of  the  defendant  Jasper  Pedikmi. 
^y^heiieupon  the  bill  prayed,  that  those  conveyances  might  be 
set  ^idf^  as  ^udulent;  that  the  land  therein  mentioned  might 
be  sold  for  the  payment  of  the  plaintiff  ^a  judgment ;  and  that  the 
plaintiff  might  have  such  Qther  and  farther  relief  as  might  be 
deemed  just  and  equitable. 

To  this  bill  each  of  the  defendants  on  the  18th  of  Fekoaij, 
1830)  put  in  a  separate  answer ;  they  each  admitted  the  ezecotioD 
of  the  conveyances  mentioned  in  the  bill,  and  gave  some  aeoooat 
of  the  considerations  on  which  they  were  respectively  Bade. 
The  plaintiff  took  exception  to  each  of  them;  and  all  eonuog 
on  to  be  heard  at  the  same  time ;  all  the  exceptions  were  sn- 
tainedy  and,  by  an  order,  passed  on  the  22d  of  March,  183A, 
each  defendant  was  required  to  make  and  file  a  good  and  suffi- 
cient aqiswer  to  -the  bill  of  complaint  on  or  before  the  22d  of 
April  then  next,  and  to  pay  the  costs  of  the  exception,  indading 
a  solicitor's  fee. 

27^A  JlprU,  1830.-^Bland,  Oumcelior. — This  case  stanfiag 
ready  for  hearing,  on  the  default'  of  the  defendants  to  answer  as 
required  by  the  order  of  the  22d  of  March  last,  and  having  beco 
submitted  by  the  plaintiff  on  a  motion  to  have  the  bill  tal^n  fm 
confessoj  and  a  final  decree  passed,  the  proceedings  wei^  read  aad 
oonsidered. 

The  course  of  proceeding  against  a  defendant  whose  answer,  oa 
exceptions,  has  been  held  insufficient,  does  not  appear  to  be  deaiijr 
and  generally  understood.  I  shall,  therefore,  avail  myself  of  thb 
occasion  to  explain  the  mode  of  proceeding  against  a  defendaat 
who  has  contumaciously  negleeted  to  answer,  or  who  has  fiiiled  is 
an  attempt,  by  a  demurrer  or  plea  ta  protect  himself  from  answer* 
ing  as  the  bill  requires ;  or  who,  after  such  answer  put  in  by  bin 
has  been  held,  upon  exceptions,  to  be  insufficient,  has  fiiiled  to 
make  a  good  and  sufficient  answer,  as  ord^ried. 

The  ancient  practice  of  having  the  bill  first  filed,  and  directing 
process  to  be  thereupon  issued,  as  prayed,  to  bring  in  the  defen- 
dant to  answer,  having  been  improperly  departed  from,  it  very  often 
happened,  that  a  defendant  was  vexatiously  brought  into  court,  as 
fer  a  contempt  in  not  answering,  long  before  tfee  pomplaiiittp  Tfhjcb 
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be  was  required  to  make  answer  was  exhibited,  and  made  known 
by  (he  plaintiff.  This  was  a  grieyance ;  (a)  to  preyent  which,  it 
was  declared,  by  an  English  statute,  passed  in  the  year  1705,  and 
adopted  here,  that  no  process  for  appearance  should  issue  till  after 
4ie  bSl  was  filed,  except  in  cases  of  bills  for  injunction  to  stay 
waste,  or  to  stay  suits  at  common  law.  (b)  But  even  in  these 
excepted  cases,  as  no  injunction  is  ever  granted  in  England 
without  an  affidavit  setting  forth  the  circumstances  out  of  which 
the  equity  arises,  to  which  the  biU,  in  order  to  insure  a  continu- 
ance ot  the  injunctioa,  must  substantiaUy  conform)  the  defendant 
is  thus,  in  all  cases,  according  tp  the  present  course  of  pro- 
eeeding,  at  once  informed,  on  Us  appearance,  of  the  cause  of 
complaint  to  which  he  is  called  upon  to  answer.  But  no  rdi^ 
ipbatever  can  be  granted  upon  the  bill  against  an  absent  person ; 
heeaose  no  proof  can  be  made  against  him,  and  there  can  be  no 
fimndation  for  a  decree  without  confession  or  proof  of  the  matters 
stated  m  the  biU.  (c) 

The  first  process  for  calling  the  defendant  in,  to  appear  and  an-^ 
swer,  is  the  Bvbp€nM.  If  he  should  be  abroad,  or  cannot  be  served 
with  that  process,  the  case  can  proceed  no  farther,  and  the  plaintiff 
most,  according  to  the  Englidi  course  of  proceeding,  in  many 
^es,  go  without  redress.  But  if  after  having  been  summoned  by 
the  tubptnuif  a  defendant  fails  to  appear,  then  there  goes  against 
bim  an  attachment  for  contempt,  (d)  and  after  that  an  attachment 
vith  proclamation,  then  a  commission  of  rebellion,  and  then  a  ser- 
geant-at-arms;  and  if  he  should  not  be  taken  and  brought  in  upon 
any  of  those  writs,  then  there  may  be  issued  a  sequestration,  by 
which  all  his  property  may  be  taken,  and  hsUd  by  the  oflScer  of  the 
^urt;  fiom  which  property,  so  taken,  a  plaintiff  may,  in  some 
cases,  obtain  satisfaction,  (e)  But,  notwithstanding  that  there 
could  be  no  decree  upon  the  bill  against  the  defendant,  until  it  was 
decbffed,  by  a  British  statute,  passed  in  the  year  1732,  and  adopted 
here,  that  in  such  cases,  on  publication  being  made  as  therein  pre** 
Kn1;Nsd,  ^iraiping  the  absent  or  absconding  defendant,  who  had,  or 
^0  had  not  been  served  with  the  iubpcBnay  to  appear,  the  bill 

*^ —     ■  -  ' ■ 

(a)  Fonun  Rom.  26,  64 ;  1  Hani.  Prai  6ba.  194.— (ft)  4  Ann,  ch.  16, 8. 22 ;  Kiltj 
^.  247 ;  2  Mad.  Cha.  197 ;  4  Inst.  92.— (c)  Forum  Rom.  86.— (d)  CoweU  v.  Bey- 
Wi  ^  Bland,  18,  note.— (a)  Nodes  v.  BaUe,  2  Rep.  Cba.  288;  Moyser  v.  Peacock, 
)  Itq>.  Cha.  22 ;  2  Freem.  127 ;  Davis  v.  Davis,  2  Atk.  28 ;  1  Hani.  Pra.  Cha.  184» 
P^p  242»  254. 


450  SaCVSOBAM  V.  PEDDICOBD. 

might  be  taken  pro  canftsso.  (f)  But  as  an  express,  or  coiutiiic- 
tiye  appearance  is  deemed  indispensable  to  enable  a  plainttf  U» 
obtain  relief;  and  as  it  sometimes  happened,  that  a  defendant,  ivk 
had  been  arrested  and  brought  in  upon  some  one  of  the  writs,  fal- 
lowing the  subpcRna,  refused  to  enter  his  appearance,  it  was,  by  the 
same  statute,  declared,  that  if  a  defendant  should,  by  virtue  rfaaj 
process,  be  brought  into  court,  and  should  refuse  to  enter  his  sp- 
pearance,  the  court  might  enter  an  appearance  for  him,  upon  whick 
the  plaintiff  might  proceed,  {g)  / 

After  an  appearance  has  been  entered,  if  a  defendant  fuk  to 
answer,  the  plaintiff,  to  extract  an  answer  from  him,  may  soe  o«t 
an  attachment,  and  so  proceed  to  sequestration ;  after  which,  the  UD 
may  be  taken  pro  cor^so^  and  a  decree  passed  accordingly,  iridMMit 
exhibiting  any  proof  of  the  truth  of  its  allegations,  as  was  fonacilj 
deemed  proper.  (A)  But  if  the  defendant  should  be  taken  bj  any 
process,  after  his  appearance,  then  he  may  be  imprisoned  and  hdd 
in  close  custody  until  he  has  answered,  or  be  brought  in,  tod  the 
bill  taken  pro  cor^esso  against  him.  (t)  This  course  of  proceedmg 
may  be  applied  as  well  to  bills  of  revivor  and  amended  bills  at  to 
original  bills,  (j)  And  as  a  case  cannot  be  set  for  hearing  ailil 
all  the  defendants  have  answered,  or  until  the  whole  line  of  process 
has  been  run  out,  and  the  bill,  where  it  b  allowable,  taken  jnro 
conftiso  against  each,  this  mode  of  proceeding  must  be  puisiied 
against  each,  where  there  is  a  plurality  of  defendants,  {k) 

Upon  any  reasonable  ground  of  indulgence,  however,  if  the 
delay  has  not  been  extravagantly  long,  the  court  will,  on  the  psy* 
ment  of  costs,  and  on  the  defendant's  communicating  the  answer 
he  proposes  to  put  in,  and  shewing  its  sufficiency,  set  aside  die 
order  for  taking  the  bill  pro  confe»go^  and  allow  the  answer  to  be 
filed.  (/) 

(/)  6  Geo.  2»  ch.  25;  KOty  Rep.  189;  Mawer  v.  Mawer,  1  Cox,  104;  Short  r 
Downer,  2  Ooz,  S4 ;  Neale  v.  Norris,  5  Yes.  1 ;  Wiochester  v.  Beavor,  6  Vet.  Itt; 
1  Fowl.  Exch.  Pre.  212.— (g)  6  Geo.  2,  cb.  25,  s.  2;  1  Fowl.  Exch.  Pre.  201- 
(A)  Johnson  v.  Desmineere,  1  Yem.  223 ;  Denny  o.  Filmer  Nelson,  S6 ;  Davis  t. 
Davis,  2  Atk.  22 ;  Anonymous,  10  Mod.  431 ;  1  Fowl.  Exdi.  Pre.  200 ;  1718,  ch.  5.- 
(i)  Anonymous,  2  Cha.  Ca.  287;  S.  C.  2  Freeni.  27;  Thomas  v.  Jones  Nelson,  M; 
Hughes  9.  Qwen  Bunb.  299;  Snowden  o.  Snowden,  1  Bland,  551.— (j)  2£4.Ci. 
Abr.  178;  Jopling  «.  Stuart,  4  Yes,  619.— (A;)  1  Fowl.  Exch.  Pre.  199;  Geaiy  r. 
Sheridan,  8  Yes.  192;  Hoye  v.  Penn,  1  Bland,  83.— (/)  Williams  v.  Thompson,  t 
Bio.  C.  C.  279;  Hearne  v,  Ogilvie,  11  Yes.  77. 

PAanoNo.BaANNOCK,  lAikJvly^  1721. — Bill,  Answer,  and  Exceptions.- Exeq>- 
tions  held  good,  and  ru2e(/,  that  the  defendant  give  in  a  better  answer,  and  six  hno- 
dred  pounds  of  tobacco  costs.    Ordtred,  that  attachment  Issue  for  costi.    Answer 
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Sach  in  substance  were  the  principles  and  practice  of  the 
English  and  Maryland  Court  of  Chancery,  when  the  general 
assembly  of  this  republic  commenced  that  reformation  by  which 
80  many  material  alterations  baye  been  made.  They  declared/ 
that  in  all  cases  in  chancery,  the  process  of  commission  of  rebel- 
lion  and  sergeant-at-arms,  should  be  omitted  as  unnecessary ;  (m) 
and  hsTe  virtually  abolished  the  writ  of  sequestration^  as  a  mesne 
process,  by  providing  other  means,  incompatible  with  its  ezist- 
Mce,  of  attaining  the  pame  object,  (n)  They  have  prescribed  a 
mode  of  proceeding  against  those  who  may  be  found  within  the 
jurisdiction  of  the  court ;  and  have  also  provided  a  mode  whereby 
relief  may  be  had  in  equity  against  absent  defendants,  who  are  not 
resident  any  where  within  the  state;  making  all  such  regulations 
alike  applicable  to  all  cases,  upon- an  original  or  any  other  kind  of 
bill;  as  well  where  there  is  only  one,  as  where  there  are  a  plurality 
of  defendants,  within  or  out  of  the  state ;  and  thus  placing  it  in 
the  power  of  the  (Jaintiff  to  have  each  defendant  brought  in,  and 
oooopelled  to  answer,  or  to  have  the  bill  taken  pro  c&nfesso  against 


filed,  and  exceptioDS  filed  to  the  last  answer  adjadged  fSfxA,  and  the  answer  insufB- 
tkati  with  nine  hundred  pounds  of  tobaeeo*  unless  cause  shewn  to  the  contraiy 
Febroaiy  court,  1722.  Further  process  to  issue,  with  twelve  hundred  pounds  of 
tobacco  costs.  Ordered,  attachment,  with  proclamation  to  issae.  Commission  of 
rebellion  issued  to  John  Rider,  Henry  Ennadls,  William  Ennalls,  and  Heniy  Hooper. 
ComiDissiott  returned  non  eti  imoeniue.  Ordered,,  that  the  sheriff  of  the  county  bo 
Migsant-aNerms  in  this  cause ;  and  Ordenin  that  the  proper  process  of  seigeant-at* 
mni  issue,  directed  to  the  sheriff  as  sei^peant;  process  issued  and  returned,  vide 
retain. 

TiioHMAir,  C9Umee2tor.— It  appearing'  in  this  cause,  that  the  defendant  hath  put 
b  two  insuAdent  stns wers,  which  have  been  set  aside  upon  eocceptions ;  that  the  do* 
fendant  hath  not  put  in  any  other  answer ;  and  that  the  complainant  hath  run  out  ail 
the  process  of  contempt.  Thereibre,  Decreed^  that  the  bill  be  taken  jprocon/vMO; 
tbat  the  injttiictio&  be  made  perpetual  as  to  the  execution  at  law  complained  of  in 
Qm  bin,  with  costs ;  and  that  the  compiainant  have  a  sequestration. — (^Umarff  Pro^ 
««%(,  Uh.  L  n.  No.  1,  /of.  72,  73. 

Cbbw  v.  Mooax.— The  object  of  this  bUl,  filed  on  the  ISth  of  Februaiy,  17(19, 
^u  to  ioKcloso  a  mortgage,  tec.  The  defendant  was  sumaiened,  and  he  appeared 
^  bis  solicitor,  but  failed  to  answer. 

Fdruartf,  1774.-«-Edev,  Chancettor.-^Ruledt  if  no  answer  in  six  months,  from  the 
18th  day  of  February,  1774,  bill  to  be  taken  as  confessed,  and  decree  to  be  entered 
«cc«vdiD|^y. 

After  which  no  answer  having  been  filed,  a  final  decree  was  passed.^  C%anc»iy 
f'roeetdiRgt,  Hb.  No.  1,/oZ.  66. 

(w)  1785,  ch.  72,  s.  26.— (»>  1786,  ch.  72,  s.  19, 20 ;  1796,  ch.  88,  Sw. ;  1  Newi. 
^.  Cha.  85. 
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him  i  BO  9ts  to  proceed  with  the  case,  and  to  obtain  a  final  de- 
cree against  all,  if  necessary,  where  thete  is  a  pluraUty  of  dcfca- 
dants.  (o) 

In  regard  to  defendants  who  majr  be  found  within  reach  of  the 
process  of  the  court,  it  has  been  declared,  that  if  a  defendant,  being 
of  full  age,  and  regularly  summoned,  ihall  ne^ect  to  appear  at  the 
return  court,  and  shall  stand  out  the  ptocess  of  attachment  of  cot- 
tempt,  and  attachment  with  proclamation,  without  appearing  aid 
putting  in  a  good  and  sufficient  answer,  by  the  fourth  day  of  the 
term  to  which  it  is  returnable,  (p)  the  bill  may  be  taken  pro  om- 
fesso  ;  or  the  defendant  being,  after  appearance,  brought  into  cooit 
for  not  answering,  may,  on  motion,  stand  committed  until  dii- 
chaiged  by  further  order ;  (9)  and  if  hef  doM  not  put  in  a  good  and 
sufficient  answer  by  the  fourth  day  of  the  neM  eouit,  the  bfll  Bfey 
be  taken  pro  confesso.  And  if  ^e  defendant  shall  have  fintkr 
time  granted  him  to  answer,  and  he  shall  not  put  in  a  good  tad 
sufficient  answer  before  the  expiration  of  the  time^  Ibe  b31  akaU  be 
taken  pro  cot^esso^  without  any  further  delays  and  in  all  sack 
cases,  such  decree  may  be  made  thereon  as  may  be  deemed  just; 
OF  the  Chancellor  may  order  a  commission  for  the  plaintiff  to  exa- 
mine witnesses,  or  may  examine  the  plaintiff  on  interrogatoiiei,  to 
ascertain  the  allegations  of  his  bill,  and  may  decree  as  he  shall 
think  just,  (r)  That  every  defendant  appearing  at  t&e  teton 
court  of  the  ntbpcenoy  shall  file  a  good  and  sufficient  answer  on  oc 
before  the  fourth  day  of  the  cbiM,  next  following  the  return  eooit; 
and  if,  not  having  farther  tim6  gradted  to  answer,  he  shaD:  omit  to 
do  so,  he  shall  be  in  contempt,  and  the  plaintiff  may  have  aA  at- 
tachment of  contempt }  and  on  that  being  returned  turn  eti^  wk] 
have  an  attachment  with  proclamation-  against  him ;  and  if  he  dial 
not  file  a  good  and  sufficient  answer  by  the  return  court,  of  the  last 
mentioned  process,  the  bill,  unless  farther  time  has  been  granted 
him  to  answer,  shall  be  taken  pro  cor^esso  ;  and  such  decree  made^ 
as  may  be  thought  just ;  and.  if  such  a  defendant  shall  have  fiuther 
time  granted  him  to  answer,' and  he  shall  not,  before  the  expiratioa 
of  such  time,  put  in  a  good  and  sufficient  an)iwer,  the  bill  diall  be 
taken  pro  confissoy  witiiout  further  delay,  and  such  dectee  made 

(0)  1786,  ch.  72,  8.  81 ;  1820,  ch.  161 ;  1  Newl.  Pn.  Cba.  08;  1}mn^  t. 
Walton,  2  Atk.  610;  Mayer  v.  Tyaon,  1  Bland,  660.— (p)  Can  a  defendant  tht 
atanding  oat  tbia  piocea,  be  aUowed,  aa  of  conrae,  to  come  in,  and  demur  or  pliad! 
CttfzOB  V.  1^  La  2oach,  1  Swan,  198;  Cowell  v.  Seybrey,  1  Bland,  18,  note; 
Fonun  Rem.  71.— (9.)  Man  v.  ParkiiMeD,  9  Mod.  266.— (r)  1786,  ch*.  72|  a.  11: 


BUGUNGHAM  v.  P£PDICOiU>.*  4B3 

thereon  as  may  be  deemed  just ;  or  the  Chancellor  may  order  a 
commisnon  to  issue,  or  examine  the  plaintiff  on  interrogatories, 
»iid  thereupon  decree  as  he  may  think  just  (s)  That  if  an  attach- 
Blent  for  want  of  appearance  or  answer,  shall  be  returned  served 
or  attached,  and  the  defendant  shall  not  appear  at  the  day  of  tbe 
lekun,  the  Chancellor  may  by  order,' limit  a  certain  day,  in  the 
Mowing  term,  on  or  before  which  the  defendant  shall  appear,  and 
pat  in  a  good  and  sufficient  answer,  plea,  or  demurrer,  otherwise^ 
the  bin  may  be  taken  pro  coij/^^o,  and  a  dfscree  thereon ;  provided, 
that  if  sueh  defendant  shall,  before  a  decree,  appear,  and  immedir 
it^^t  m  such  answer,  there  shall  be  the  same  proceedings  as  if 
be  had  regularly  appeared  and  answered,  {t) 

And  further,  that  in  case  a  subpcma  shall  be  returned  non  est  by 
the  dieriff  of  the  county  where  the  defendant  shall  be  known,  or 
genenlly  supposed  to  reside ;  and  on  affidavit  of  some  indiffe*^ 
rent  person,  of  the  said  known  or  supposed  residence,  and  of  the 
defendant's  having  avoided,  or  kept  out  of  the  way  of  the  sheriff, 
oreraded  the  service  of  the  subp(Bnaj{u)  the  Chancellor  may,  on 
iBOtion,.  direct  publication  to  be  given  in  some  newspaper,  conVe- 
ment  to  the  known  or  supposed  residence  of  the  defendant,  at  least 
ftiee  weeks  successively,  of  the  filing,  subject  and  object  of  the 
bill,  and  of  the  day  fixed,  not  kss  than /our  months  8%J>$equent  to 
ike  fuhUcaiionj  for  the  defendant's  appearance ;  and  on  his  failing 
to  appear,  to  proceed  as  against  a  non-resident ;  provided,  that  if 
mch  defendant  shall  appear,  at  any  time  before  a  decree,  and  sbal], 
on  or  before  the  fourth  day  of  the  subsequent  tenn,  put  in  a  good 
and  sufficient  answer,  or  a  good  plea  or  demurrer,  tbe  proceedings 
theieaftor^  shall  be  the  same  as  if  he  had  appeared  to  the  sum- 
iBons;  and,  if,  within  nine  months  after  a  decree,  such  defendant 
shaH  aj^ar,  file  a  petition,  praying  to  set  aside  (he  decree ;  and 
likewise,  answer,  plead  or  demur,  the  Chancellor  shall  annul  the 
deeree  as  to  such  defendant,  and  there  shall  be  the  same  proceed- 
ings, as  if  he  had  appeared  to  the  summons,  (w)  And  that  where 
&  wip<Biia  has  been  returned  summoned,  and  the  defendant  neglects 
to  appear,  or  appearing,  fails  to  put  in  a  good  and  sufficient  an* 
Kwer  within  the  time  prescribed,  by  the  rules  of  the  coxirt,  an  inter- 
locutory decree  may  be  entered,  and  a  commission  issued  ex  parte 


(»)  1786,  ch.  72, 8. 20 ;  1  Hani.  Pra.  Cha.  278 ;  1  Newl.  Pra.  Cha.  125.— (<)  1799, 
<^-79,8.2.~(«)  Davb  v.  Davis,  2  Atk.  22;  182S,  ch.  184,— (to)  1797,  ch.  114, 
•A8;  1778, ch.  7,  8.  S,  4;  1882,  ch.  302,  s.  S. 
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for  the  taking  of  testimony  in  support  of  the  allegations  of  the  Ul ; 
upon  the  return  of  which,  the  court  may  proceed  to  t  final  deem. 
But  that,  when  the  bill  shall  charge  aiiy  matter  as  being  widlili  tie 
pnhr ate  knowledge  of  the  defendant,  and  the  plaintiff  sh^  tatidj 
the  court,  by  affidavit  in  open  court,  that  such  matt^  does  MA  m 
the  private  knowledge  of  the  defendant,  the  bill  Its  to  sueli  ttatkr 
may  be  taken  pro  ccnftssoj  and  a  final  decree  Inade,  as  if  a«dl 
matter  had  been  proved  or  admitted,  (x) 

But  there  being  a  great  variety  of  instanees  in  whidi  H  ma 
important  that  some  means  should  be  given  for  obtaining  fdirf  m 
equity  against  persons  who  were  competent  to  answer,  (y)  hal 
were  not  within  the  jurisdiction  of  the  state,  all  such  casts  hfcie 
be^i  provided  for  by  several  general,  and  appitfently  eompiriitn- 
sive  legislative  enactments;  {t)  which  appear  to  have  viitul^r 
modified,  or  repealed  several  then  existing  proviaioDS  in  rdiliim 
In  the  same  matter ;  (a)  and  to  have  more  particularly  speciM 
what  should  be  deemed  sufficient  noiiet  as  spoken  of  m 
ether  laws,  {h) 

It  has  been  declared,  that,  in  alt  cases  whaieverj  where  a 
shall  be  filed  against  a  person  not  residing  witfdn  ^e  stale,  the 
Chancellor  may  direct  such  notice  of  the  bill,  and  the  ofajeet 
thereof  by  advertisedtient  in  newspapers,  or  otherwise^  wining  flie 
defendant  to  appear  on  or  before  some  day  to  be  fixed,  md  Im  ikm 
Jbur  months /rdm  the  time  of  the  fint  advetiisemenij  to  shew  OMse 
why  a  decree  should  not  be  passed  as  prayed ;  and,  in  ease,  tht 
defendant  shall  not  appear,  the  bin  shall  be  takeh  pro  coii/faii^  or 
a  commission  shall,  on  application  of  the  pldntiff^  be  issned  la 
take  depositibns  on  his  part ;  and  on  the  return  thelieof,  tka  Chan* 
ceUormay  proceed  to  decree' according  to  thefiaiots  proved;  pw 
vided,  that  if  the  defendant  shall  appear  before  the  decree^  then 
shall  be  tfie  same  proceedings  as  if  be  had  appeared  on  the 
of  a  subp<Bna;  and  provided  also,  that  if  any  person  against 
a  decree  shall  be  made  shaU  appear  within  eighteen  months 
the  date  of  the  decree,  and  require  a  review  of  it  upon  bill  filed,  thi 
Chancellor  shall  proceed  to  an  examination  of  the  matters  in  dii* 
pttte,  and  decree  as  if  such  person  had  originally  appeared,  (r) 


(x)  1810,  ch.  161, 8. 1, 2.^(y)  Carew  v.  Johnston,  2  Scho.  H  Lefr.  9Bt ; 
9.  ToQBg,  2  Yes.  &  B.  185 — (z)  Smith  v.  The  Hiberiuan  Mine  Gomptij*  1  8c^ 
8i  Lefir.  288.— (a)  1778»  ch.  7,  8. 8, 4 ;  1785,  ch.  72, 8.  80, 81 ;  1787,  ch.  80, 8.  2.- 
(6)  ig9],ch.70;  1792,  ch.  41;  1704,  ch.  60.— (c)  1795,  ch.  88, 8.  1 ;  1820,  ck 
161,  8.  4,  5 ;  1881,  ch.  311,  8.  18 ;  1882,  ch.  802,  s.  3 ;  Knight  v.  Tounf,2  Tt8.  8b  B. 
186. 
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But,  wbera  the  prqc^^og  is  against  the  heir  at  common  law,  witli 
puhlacation  agamat  the  other  heirs  under  the  act  to  direct  deacenta, 
auck  appointed  day  muat  not  be  less  than  four,  months  subsequent  la 
the  jfMicaHon;  {d)  and  as  against  a  non-resident  defendant  to  % 
bill  of  interpleader,  the  day  {^pointed  for  his  appearance,  must  be 
not  lets  than  six  month  /r<m  the  time  of  the  pubUctOionrf  th$ 
arieT,{e) 

ksiL  it  has  been  further  declared,  that  if  a  bill  be  filed  againat 
any  person,  to  compel  a  apedfic  performance  of  a  contract,  who  19 
pot  a  resident  of  the  state,  or  to  be  found  therein,  and  it  cannot  \^ 
ascertained  lorhether  he  be  living  or  not;  or  if  dead,  whether  b^ 
1^  any  ^egal  repreaoitatives,  or  who  they  are,  the  Chancellor  n^iy« 
vithout  the  appearance  of  the  absent  party ^  either  take  the  biU 
pro  confess0f  or  issue  a  commission  for  taking  depoaitipns  ex  parte^ 
and  on  taking  the  bill  pro  corffesso^  or  the  return  of  the  commissioni 
decree  as  joatice  and  equity  may  require :  .Provided,  that  the  plain-i 
tiff  shall  give  at  least  six  mi^ntJ^?  notice  of  his  tg^plicationj  in  s^ch 
newsptqp^  ns  the  Chancellor  diall  direct ;  and  provided,  that  if  the 
defendant  shall  appear  at  any  time,  not  exceeding  eighteen  calen- 
der moiUbs  after  such  decree,  and  request  a  review  of  it  upon  bill 
filed,  the,  Chancellor  shall  proceed  to.  an  examination  of  the  matn 
ter,  and  to  a  final  decree  in  the  same  manner  aa  if  such  defendant 
had  or^inally  appeared;  and. provided  also,  tli^t  such  defendant 
may,  at  any  time,  before  a  decree,  appear  and  be  adniitted  to  de« 
£nid  on  filing  a  good  and  sufficient  answer,  plea,  or  demurrer.  {/) 
That  in  case  a  defendant  resides  out  of  the  state,  and  a  summon* 
baa  been  served  upon  him,  (g)  the  Chancellor  may,  by  order,  limit 
a  day  on  or  before  which  he  shall  appear,  and  pnt  in  a  good  and 
luffieient  answer,  plea,. or  demurrer;  and  if  a  copy  of  the  said 
order  be  served  upon  him,  or  inserted  in  some  convenient  new*-* 
p^»er  at  least  three  months  before  such  dagymA  he  shall  not  appear 
uid  anawer,  the  bill  may  be  tal^n  pro  corifessgy  and  s^  decree 
paaaad  accordingly ;  provided,  that  if  such  defendant  shall,  befom 
a  decr^,  appear  and  immediately  put  in  such  anawer,  thpre  ahall 
be  the  aame  proceedings  as  if  he  had  regularly  appeared  and  an* 
sweied.  (A)  And  that  if,  on  the  death  of  a  plaintiff,  a  bill  of  revi«- 
VM  ahall  be  filed  and  the  defendant  shall  have  removed  out  of  the 

W  n97,ch.  114;.  1881,  ch.  811,8. 10— (e)  1826,  ch.  199.— (/)  1804tCh.  107; 
^787,  ch.  ao;  1792,  cb.  41 ;  1796,  ch.  88, 8.  1.— (g)  Scott  v,  Hoii|^,  4  Bro.  C.  C. 
^»— (A)  1799,  ch.  79,  8. 1,2.  ' 
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state,  the  Ghaficellor  may  direct  such  pToceedings  as  may  be  lot 
calculated  to  promote  substantial  justice ;  provided,  diat  tfie  dcCa- 
dant  be  then  alive,  and  his  answer  shall  have  been  put  in  bcAie 
the  death  of  such  plaintiff.  ({) 

But  as  an  these  modes  of  proceeding  against  absent  defendnls 
hy  publication  related  only  to  aduliff  or  to  persons  ccmnpelent  to 
refuse  to  answer  on  being  so  warned,  (j)  it  was  necessary  to  pn>- 
Tide  for  casfcs  in  which  in/bnts  were  defendants ;  and  therefore,  as 
regards  infilnts  it  was  declared,  that  if  a  biB  shdl  be  filed  aganit 
an  in&nt  out  of  the  state,  there  shall  be  the  same  proceedings,  aid 
tiie  Chancellor  may  decree  as  if  the  infant  were  of  /uB  oge;  pio- 
Tided,  that  in  all  cases,  where  a  decree  shaH  be  passed  agaoast  aa 
infant  out  off  the  state ;  except  in  those  cases  in  which  piaeeed- 
ings  against  infants  out  of  the  state  are  already  provided  fcc  hj 
law,  {k)  there  shall  be  liberty  reserved  for  the  infiint,  wiAia 
eighteen  calendar  months  from  the  date  of  the  decree ;  or  witUa 
six  such  months  ailer  the  infant  shall  attain  the  age  of  twefity-eiie 
years,  to  shew  cause  wherefore  the  ded^e  ought  not  to  have  been 
passed ;  and  the  bill  filed  for  shewing  cause  shall  be  against  ffce 
original  plaintiff,  or  those  claiming  under  ^m,  on  which  the  Chan- 
cellor shall  direct  proceedings  by  suhpasna^  or  such  notice  as  he 
shall  think  proper  of  the  substance  and  object  of  the  biB,  by  a 
day  limited,  not  less  thdn  four  months  afUr  noticey  for  the  defen- 
dant to  file  an  answer  to  such  biU  of  reiAA^y  which  if  not  filed, 
the  ChanceUor  may  proceed  to  a  revision  of  the  decree  bcfcie 
passed,  or  direct  proofs  ear  'parte  to  be  received  as  evidence  in  ad- 
dition to  the  former  proceedings ;  and  in  case  of  the  defendaai't 
appearing  to  such  bill  of  revision,  additional  evidence  and  pro- 
ceedings may  be  had,  and  the  Chancellor'  shall  pass  sach  decree 
as  circumstances  and  the  equity  6f  the  case  may  require*  (/) 

AU  these  newly  prescribed  modes  of  proceeding,  by  puhlicalioD 
against  adult  and  infant  defendants  applijed,  however,  to  none  o&er 
than  original  and  regular  proceedings  in  equity,  and  tfaerefine,ia 
rdation  to  all  interiocutory  petitions  in  chancery,  as  well  as  Xoft6r 
iwM  o{  all  other  kinds  addressed  to  it,  or  to  any  oiAxsr  of  the 
courts  of  justice,  it  has  been  declared,  that  in  all  cases  of  jpefi- 
iionsy  instituted  in  any  of  the  courts  of  this  state,  to  which  a  noa* 
may  be  a  party,  such  court,  upon  being  satisfied  of  sod 


(t)  1799,  ch.  79, 8.  8.— (i)  Carewr.  Johnston,  2  Scho.  &Lefr.  298.— (/t)  1789, 
ch.  4S ;  1790,  ch.  88 ;  1797,  ch.  114,  8.  5 ;  1882,  cfa.808,  s.  9.— (0  1789,  ch.  79,  s.1. 
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non-ieaideiice,  and  that  its  process  cannot  be  served  on  him,  may 
Older  such  notice  to  be  given  by  advertisement  in  the  public  news- 
papers, or  otherwise,  as  it  may  deetn  reasonable,  warning  such 
non-resident  to  appear  by  a  certain  appointed  day,  at  lea$t  three 
mtrnths  thtreafier;  whereupon  the  court  shall  hold  jurisdiction  of 
die  case  and  determine  the  same  as  if  such  non-resident  had 
appealed  thereto,  (m) 

And,  finally,  as  to  cases  in  chancery,  in  general,  it  has  been 
declared,  that  in  case  any  defendant  shall  appear  agreeably  to  an 
Older  limiting  a  day,  or  voluntarily,  he  shaU  put  in  a  good  and 
soflkient  answer,  plea  or  demurrer,  on  or  before  die  fourth  day  of 
die  teim  succeeding  such  appearance,  or  be  liable  to  be  proceeded 
against,  if  a  resident  of  the  state,  as  if  he  had  been  summoned  and 
appeared;  and  if  he  be  a  non-resident,  either  the  bill  shall  be 
takien  pro  canfesso^  or  a  commission  may  issue  to  take  depositions 
exparte^  and  a  decree  thereon  made,  (n)  That  in  cases  where  a 
defendant  may  be  ordered  to  produce  books  in  his  possession,  on 
bisfiuling  to  do  so,  or  to  shew  sufficient  cause  at  the  term  ap- 
pointed therefor,  the  Chancellor  may  take  the  allegations  of  the 
biD  pro  con/ei 50,  and  decree  ex  parte  in  such  manner  as  shaQ  appear 
just,  {o)  And  that  in  all  cases  whatever,  it  diall  be  at  the  discre- 
tion of  the  Chancellor,  where  he  is  authorized  to  decree  without 
the  appearance  of  the  defendant,  either  to  take  the  bill  pro  confessoy 
or  direct  a  commission  for  taking  depositions  ex  parte,  as  by.  law  is 
directed,  in  certain  cases  where  the  defendants  are  non-residents:  (p) 
Bat,  as  in  all  cases  where  the  bill  is  to  be  taken  pro  confesso,  the 
court  hears  the  pleadings,  and  itself  pronounces  the  decree,  as  seems 
to  be  expressly  required  by  legislative  enactment  in  some  cases;  (q) 
and  does  not  permit  the  party  to  draw  up  his  own  decree ;  and  so 
take  sudi  a  one  as  he  himsdf  conceives  he  can  abide  by,  as  in 
cases  of  defkult  by  the  defendant  at  the  hearing ;  (r)  it  follows, 
that  if  it  should  appear,  upon  the  fiice  of  the  bill,  as  thus  taken  pro 
confeesoy  as  when  taken  for  true  upon  demurrer,  that  the  court  has 
no  jurisdiction,  or  that  the  plaintiff  has  no  equitable  claim  to  relief, 
the  bin  must  be  dismissed  with  costs,  (s) 

In  the  ordinary  course  of  the  court,  according  to  the  existing 

(•)  1S18,  ch.  188, 8. 1. — (n)  1799,  cb.  79,  8.  9;  Clapham  v.  Clapbam,  1  Bland. 
128,  note.^(o)  1796,  ch.  84;  1807,  ch.  140.^(p)  1799,  cb.  79,  8.5;  Johnson  9. 
DeamuMere,  1  Vern.  228;  Dominicetti  v.  Latti,  2  Dick.  688.— (9)  1820,  ch.  161, 
i.  1.— <r)  Geary  v,  Sheridan,  8  Ves.  192.— («)  Moleswortb  v.  Vemey,  2  Dick.  867; 
Iglehart  v.  Annig<N',  1  Bland,  628. 
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practice,  a  bill  ;iiay  be  taken  pro  cofffegso^  upon  a  demmter  iainr 
being  over-ruled,  or  on  a  plea  being  found  false,  (t)  A^d  if  a  idor 
dant  attempts  to  protect  hinaself  from  answering  bj  a  damoimv 
plea,  and  fails,  so  that  the  bill  may  be  taken  pro  an^^Mi^^  he  wtg 
without  being  allowed  or  ordered,  to  answer,  as  the  bill  reqnim, 
be  compelled,  if  called  on  by  the  plaintiff,  to  answer  intoxtfi- 
lories,  and  to  make  such  disclosures  as  may  be  necessary,  to  oa- 
He  the  plaintiff  to  obtain  the  relief  he  seeks,  (u)  And  so  too, 
where  a  bill  has  baan  taken  pro  cor^^sso^  the  necessary  discofoj 
required  of  the  defendant  may  be  supplied  by  proo&  tdcen  for  tint 
purpose,  (Recording  fo  the  ancient  English  mode,  (to)  or  upoaJBta^ 
rogatories  propoundea  to  the  plaintiff,  or  upon  his  affidavit,  or  ky 
proo&  taken  in  the  manner,  prescribed  by  the  before  mentjooedads 
of  assembly,  I^  however,  the  plaintiff's  bill  so  exactly  aad  pe^ 
epicuously  seta  forth  the  facts  aqd  circuipst^Qces  of  his  case,  as  to 
jay  a  complete  foundation  for  the  relief  he  asks,  on  its  being  lAoBj 
taken  for  true,  there  .can  be  no  occasion  for  enforcing  an  answer 
in  apy  form,  from  the  defendant;  since  his  tacit  admissjon  of  tbe 
truth  of  all  the  allegations  of  the  bill,  as  they  stand,  will  be  aoiplj 
sufficient  to, enable  die  court  to  do  fiill  justice  to  the  plaiatiC 

It  is.  t  general  rule,  that  wherever  a  defendant  submits  to  an- 
swer, he  must  answer  as  fully  as  the  bill  requires,  (or)  If  he  putf 
in  an  answeir,  to  which  the  plamtiff  excepts,  find  the  ezceptiw 
are  sustained,  the  defendant  must  put  in  a  better  answer  bf  die 
time  appointed  for  his  so  doing.  The  order  by  which  his  aosvcr 
is  declared  to  be  insufficient,  places  him  ^ctly  in  the  sitnatioo  ia 
which  he  stood  immediately  before  his  insufficient  answer  aas 
filed ;  and  makes  him  again  liable  to  any  proceeding  ^hich  mi(^ 
at  that  time,  have  been  bad  agaiiist  him ;  so  that  where  an  aosvff 
has  been  adjudged,  on  exceptions,  to  be  insufficient,  and  die  ddca- 
dant  has  not,  as  ordered,  filed  a  sufficient  answ»  by  die  vigifMd 
day,  the  plaintiff  may,  according  to  the  principles  of  the  EngU 
practice,  again  take  up  and  contin^ie  his  process  of  contempt,  jolt 
where  he  had  left  off  when  the  insufficient  Answer  was  filed;  ortf 
at  that  time,  if  he  was  so  entitled,  have  his  bill  taken  pro  c» 
fei90j  and  obtain  a  decree  thereon  accordingly.    Recollecting  b0V' 


(0  DavM  V.  Davis,  2  Atk.  M;  Wood  v.  Stricklaod,  2  Vei.  fc  B^  158;  Trie  f- 
Baker»  1  Good.  Cha.  Bep.  840;  Bowley  v.  Eedea,  1  Cond.  Clia.  Bep.  MH*) 
BxowDSvroid  v.  Edwards,  2  Ves.  846;  flawtiy  o.  Trollop*  NeboD,  119;  Wm< 
V.  Strickland,  %  Vaa.  &  Boa.  198 ;  SanderB  0.  King,  6.  Mad.  88;  Thiiag  «.  E^ 
1  Cond.  Cha.  Rep.  487;  Mitf.  Plea.  802.^(tv)  Johnaoav.  Dcamiaeei««  1  Fen.M'* 
(t)  Salmon  v.  Clagett,  post 
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erer,  that  when  the  defendant  submits  to  answer  the  exceptions ; 
or  the  answer  npon  exceptions,  is  held  to  be  insufficient^  and  the 
defendant  answers  accordingly,  the  plaintiff  i^an  take  no  other  or 
new  exceptions,  but  knast  have  the  sofflciencj  of  the  whole  ot  sueh 
answers  again  put  to  the  test  upon  the  original  exceptions*  (y) 

An  msufficient  answer  must  of  necessity,  be  regarded  as  no  ' 
answer ;  sinc6  it  would  be  unjust  or  mitious,  to  eompd  a  plaintiff 
to  reply  to,  and  go  to  trial,  on  an  Ihsufficient  answer,  full  of  absur- 
cBties  and'  inconsistencies,  or  which  was,  in  many  particulars,  pal* 
pebly  deficient.  The  taking  of  exceptions  to  an  answer,  is  tanta- 
mount to  a  dethurrer,  uptm  an  insufficient  ple^  at  law ;  and  if 
such  a  deinttrrer  is  sustained,  the  plaintiff  has  judgment,  because 
die  ^ea  is  insufficient;  and  so  in  equity,  on  exceptions  to  the 
answer  being  sustained,  the  like  consequences  must  follow.  But 
tbt  the  adoption -of  this  rule,  there  would  seem  to  be  no  end  to  the 
ddays  which  a  defendant  might  produce  by  repeated  sham  an- 
sweis.  And  indeed,  even  as  the  rule  now  stands,  according  to 
VbA  English  system,'  the  expensive  delays  in  chancery  proceedings, 
tmder  the  present  mode  of  obtaining  a  foil  answer,  after  a  previous 
one  had  been  declared  insufficient,  have  been  considered  as  so 
serious  a  grievance,  that  there  has  been  recently  a  great  effort 
made  to  obtain  fir6m  parliament,  some  reforms,  similar  to  those 
which  have  been  so  long  since  engrafted  into  our  system.  (2;) 

tf,  then,  we  apply  these  reasonable  and  established  principles, 
(hat,  where  a  defendant  has  failed  to  put  in  a  sufficient  answer,  as 
ftquired,  the  plaintiff  may  renew  his  course  of  proceeding  from 
flie  point  at  which  he  had  left  off  when  the  insufficient  answer  watf 
lied;  and  that  an  insufficient  answer  must  be  regarded  as  no  an- 
swer, to  the  course  of  proceedings  prescribed  by  the  before'^men- 
tloned  legislative  enactments,  it  will  be  seen  that  it  has  been 
^zprfe^ly  declared,  that  on  a  defendant  being  retiuned  attached  for 
*-      ■        '      ■  ,       ,  I  II .         ■         ■  II. 

(f )  thipont  V.  Ward,  1  Dick,  13S^  Turner  t.  Turner,  1  Pick.  SIS ;  Gregor  v.  Arun- 
M^STiB.ed;  Atztridget.Ha^crail,!!  Veg.675;  Wil]iainB«.DaTies,l  Coad.  Chi. 
fi^.  ai7;  Ovey  v.  Leighton,  1  Gotid.  Cba.  Bep.  488;  Ho^dn  v.  Butterfield,  1 
Coni.  Cha.  Bep.  484;  1  Harri  Pra.  Cha.  821.— (s)  ADonymous,  2  P.  Will.  481 ; 
Hawkins  r.  Crook,  2  P.  Will.  556;  S.  C.  Mosely,  294,  888;  Turners.  Turner,  1 
Diek.  816 ;  Bromfieldv.  Chichester,  1  Dick.  879 ;  Child  0.  BrabsoB,  2  Yea.  110 ;  Davit 
«.DaviaftSAtk.a4;  Damentv.  Walton»aAtk.510;  WaUop v. Brown, 4 Bro. C. C. 
SIS,  228  ;.Gdidon  v,  Pitt,  4  Bro.  C.  C.  406  and  644 ;  Attomey-Oeneral  v.  Toai^,  8 
Ves.  209 ;  1  Hove.  Supp.  362 ;  Jopling  r.  Stuart,  4  Vea.  619 ;  Oregor  p.  Arundel,  8 
Tea.  88 ;  Bailey  v.  BaUey,  11  Vea.  161 ;  2  Hove.  Sup.  261 ;  Anonymoua,  2  Yes.  jun. 
Mftaadl Hare. Sap. 268;  Landoa v. fieady»  1  Coad. CiMu Bep. 88 ;  SEq.G^Abr. 
179;  Forum  Bom.  106. 
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not  answering,  he  oiay.be  committed,  pr  the  plaintiff  may 
an  order  to  take  the^Ul  pro  confesso  at  the  next  term,  or  that  if  a 
defendant  shall  have  further  time  to  answer,  and  shall  not,  hAm 
the  expiration  of  the  time,  put  in  a  good  and  sufficient  answer,  Ik 
bill  may  be  taken  pro  c<m/ef<o,  without  any  further  delayp  and  a 
decree  passed  thereon.  From  which,  it  fidlows,  that  after  a  de- 
fendant's answer  has,  upon  exceptions,  been  declared  to  be  mt 
ficient,  the  plaintiff,  because  of  his  deeming  the  discoVery  he  sccb 
neceasaiy  to  his  case,  may,  if  he  can,  by  the  specified  pioocai, 
have  the  defendant  arrested  and  committed  to  dose  custody  natil 
he  does  answer;  or  the  order,  determining  the  answer  to  be  insof' 
ficient,  and  requiring  a* better  answer  by  an  appointed'  day,  may  be 
considered,  as  in  truth  it  is,  a  grant  of  further  time  to  auver, 
since  die  defendant  thereby  not  merely  obtains  time  to  ddibcnte 
before  he  makes  answer,  but  has , its, deficiency,  after  it  has  beoi 
made,  pMicularly  pointed  out,  and  is  thereupon  allowed  finttci 
time  to  supply  its  defects.  And,  therefore,  after  the  expiratioii  of 
the  time  allowed  by  such  an  order,  if  a. good  and  sufficient  aoswa 
be  not  put  in,  the  plaintiff  may  well  have  his  bill  taken  pro  tm^mo 
without  further  dday,  and  a  final  decree  made  thereupon  aocoid- 
ingly.  (a) 

If  a  plaintiff  could  not  be  allowed,  in  this  manner,  eitha  to  hare 
the  defendant  attached  and.  compelled  to  answtr,  or  to  ha?e  hii 
bill  taken  pro  cot^essoy  as  if  no  answer  at  all  had  been  filed,  dMa 
those  legislative  provisions,  by  which  the  proceedings  against  a 
defendant  to  obtain  an  answer,  or  have  the  bill  taken  |iro  amfom 
have  been  regulated  might  be  continually  evaded  or  rendered  alto- 
gether nugatory. ,  It  would  only  be  necessary,  in  any  case,  far  Ik 
defendant  to  file  a  mere  sham  answer,  vnth  flie  express  view  to  ill 
being  declared  insufficient,  so  as  to  throw  the  plaintiff  back  upon  and 
force  him  to  resort  to,  and  agam  run  out  the  same  line  of  pneoi 
up  to  that  at  which  he  had  left  off.  Such  a  course,  it  is  evideit, 
would  be  in  direct  opposition  to  the  spirit,  if  not  to  die  letter,  d 
those  fegislative  enactments,  &e  clear  principles  of  which  may  k 
so  aptly  applied  to  all  cases  situated  like  the  present  Upon  Ik 
whole,  therefore,  I  am  of  opinion  that  this  plaintiff  may  now  have 
his  bill  taken  pro  eor^esso  for  want  of  an  answer,  and  have  a  fiaal 
and  absolute  decree  fi)unded  upon  that  default  and  tacit  oonfcssioB. 

Whereupon,  it  is  Decreed^  that  the  said  bill  of  complaint  k 


(a)  Denny  v.FilmerNdaon  65;  Ogilviev.Hemft.  18  V«o.fieS;  Laodoav.  iMdy, 
1  Cond.  Cfaa.  R«p.  28. 
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fakat  fro  em^iiio;  that  (ke  said  ntrtnl  d^eds  and  cottveyanats 
fiom  the  said  Jatper  Peddiccrd  to  the  said  Jeremiah  BarMlaWf 
mi  to  the  said  JMmrf  Peddkerdf  in  the  bill  mentionedy  be,  and 
the  same  are  herebjr  declared  to  be  fraudulent  aad  utterly  iroid  as 
agaast  liie  said  {Pontiff;  4at  the  property  be  sold ;  that  Tktmku 
&  MoBomder  be  tfie  trustee  to  make  the  said  sale,  &€• 


MURDOCK'8  CASS. 

Aft  njaactioa  to  stay  waste  granted  to  a  mortgagee*  before  the  mortgage  debt  be- 
came doe.-^A  defendant  may  be  ptennitted*  by  a  supplemental  answer,  to  esqplais 
ci^uivueal  ezpreasions  used  fat  his  flrst  answer,  leaving  the  first  answer  to  stand.-^ 
b  a  biD  ilsd  by  a  mortgagee  lo  sti^  waste,  before  tite  debt  became  dae»  the  pcaystf 
ibrasale  Iwiag  ineon^Mtible  with  Hs  other  statements,  was  rejected  as  sorplus- 
1^ ;  and  snch  a  bill  was  not,  afterwards,  on  a  bill  to  foreclose  or  sell,  considered 
as  another  bin  then  pending  for  the  same  cause  of  suit. — Although  no  trustee  ciitf 
hinMir  piiMhase»  yet  a  plaintiff,  credltDr,  or  mortgagee,  may  puKhase  si  ssale 
amfa  hy-  a  tnstee$  and  ^  purchase  moneyt  after  deducting  all  oommi8Siptos>  ex- 
peases*  and  costs,  may  be  discounted  from  or  applied  to  the  dischaige  of  so  much 
of  the  debt,  when  adjusted,  then  due  to  such  purchaser,— After  (he  ratification  of 
the  sales  the  porchaser  may  be  put  into  possession,  if  no  good  cause  to  the  eei>' 
tnty  b«  shewn.*That  the  court  may  not  be  be|Bed,  It  may  order  that  the  bids  cf 
soBM  penons  be  not  receiyed,  or  received  only  upon  conditbn* — The  object  of  an 
injunction  granted  before  answer,  is  to  preserve  all  things  in  their  then  condition ; 
tot  todetennine  any  right  by  anticipation,  or  to  undo  or  restore  any  thing,  except 
oiily  ia  so  fitf  as  it  may  eonsequentidly  fidlow  from  the  opention  of  the  iojun:ll0B. 
—The  mode  of  obtaining  and  proceeding  upon  an  attachment  for  a  breach  of  an 
ugosctioB.— Pragmatie  trespassets,  pehding  an  injunction  bill,  may  be  made  to 
remove  Ae  erMtions  made  1^  them  on  the  property  in  controversy. 

Tbib  biB  was  filed  on  the  15th  of  January,  1826,  by  Wiiliam 
Breieer  against  EUaabeih  Murdock^  in  which  it  was  stated,  that  the 
Ifete  QUkert  Murdoch  and  the  defendant,  his  then  wife,  on  the  27th 
oC  PebfUai^r^  18&2,  to  secure  to  the  plaintiff  the  payment  of  the 
8Qla  of  #500.  on  or  before  the  27th  of  February,  1826,  and  the 
aaaual  payment  of  the  interest  thereon,  mortgaged  to  him  a  tract 
af  hnd,  belonging  to  her,  called  Proctor's  Forest ;  that  the  whole 
ialaest  had  been  paid  as  it  became  due ;  that  the  defendant  wtis 
cattmg  and  calrying  away  the  timber  and  wood  growing  on  the 
bad,  by  which  means  it  would  be  so  lessened  in  value  as  not  to 
sel  ibr  sufficient  to  pay  the  mortgage  debt.  Upon  which  he  prayed 
for  an  ii^unction  to  stay  waste,  and  that  a  decree,  might  be  passed 
bt  the  sale  of  the  mortgaged  premises  for  the  payment  of  the  debt 
59  V.2 
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and  ipterest,  and  for  gentral  relief.    An  iDJu&ction  ww  gianUd  at 
prayed. 

The  defendant^  by  ber  answer,  admitted  the  cQttiDg  and  canyiag 
away  of  timber,  as  charged^  but  averved  that  the  land  would,  nal- 
wiihstandingy  be  more  than  sufficient  to  pay  the  debt ;  and  aa  to 
the  prayer  for  a  sale,  she  relied  on  the  fyc^  that  no  part  of  the  debt 
was  due  at  the  time  the  bill  was  filed. . 

Upon  hearing  of  the  motion  to  dissolve,  on  the  11th  of  October, 
1825,  the  injunction  was  continued  to  the  final  bearing  or  Anther 
order. 

pn  the  1st  of  March,  1825,  this  plaintiff  filed  another  bill  agaiut 
thiei  defendant,  in  which  he  stated  the  fieicts  in  relation  to  the  mort- 
gage as  in  the  before-mentioned  bill;  and  that  the  mortgaged  bad 
was  the  property  of  the  defendant,  whose  husband  was  dead  in- 
testate, and  that  she  had  been  appointed  administratrix  oCkb 
persona]  estate,  including  his  chattels  real;  that  on  the  noB-piy- 
ment  of  the  mortgage  when  due,  the  defendant  was  to  have  a  lot 
of  ground  in  the  city  of  Annapolis  sold,  and  the  proceeds  applied 
in  satisfaction  of  the  debt,  which  had  not  been  done ;  and  tkat  (fee 
whole  mortgage  debt,  with  one  year's  interest,  was  then  due,  up<m 
which  he  prayed  a  sale,  &c.  In  this  bill  there  was  no  aUuaion  to 
that  filed  on  the  15th  of  January,  1825. 

On  the  9th  of  July,  1825,  the  defendant  put  in  her  answer,  ia 
which  she  admitted  the  execution  of  the  mortgage^  but  aveired 
that  it  had  been  obtained  from  her  husband,  who  was  an  illitente 
and,  unhappily,  an  intemperate  man,  by  great  importunity  aod 
undue  influence;  that  there  were  certain  conditions  and  stipda- 
tions  in  relation  to  certain  lots  purchased  firom  the  plaintiff  by  her 
late  husband,  and  which  lots  fonned  the  consideration  for  vAkk 
the  mortgage  had  been  given,  which  had  not  been  complied  wilb; 
that  the  plaintiff  haying  no  title  to  those  lots,  the  consideratkm  of 
the  mortgage  had  therefore  failed ;  and  that  the  plaintiff  had,  oa 
the  15th  of  January,  1825,  filed  his  bill,  pra]ring  a  sale  of  the 
mortgaged  property,  which  was  then  dependmg,  and  therefore  ske 
relied  on  the  pendency  of  that  suit  as  a  bar  to  this. 

The  defendant,  by  her  petition  on  oath,  stated,  that  by  a  miauls 
and  misapprehension,  she  had,  in  speaking  of  the  character  of  her 
late  husband  in  her  answer,  said  that  he  was  an  intemperate  maa; 
since  which,  it  had  occurred  to  her,  that  the  expression  might  ke 
construed  to  import  the  excessive  use  of  spirituous  liquor,  which 
was  not  her  meaning;  but  that  what  she  said  was  meant  to  be  ex- 
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pKBtire  ci  his  Tioient  ehamcter  and  intemperate  passions;  that  no 
commission  had  been  issued,  nor  any  proofs  taken.  She,  lhere« 
fore  prayed  leave  to  amend  her  answer  in  this  particular. 

ISih  A^igutiy  1835. — ^Blahd,  Chancelkr.'^It  appears  that  the 
defendant  has  thought  pfoper  to  correct  her  defence  as  regards 
the  character  of  her  deceased  husband.  Giring  his  character  in 
her  answer,  she  has  used  the  word  intemperate^  from  which  it  may 
be  infeired  that  he  was  either  excessive  in  meat  and  drink,  or  that 
he  was  passionate  and  ungovernable.  The  word  intemperate,  ac* 
eoiding  to  the. most  approved  authorities,  conveys  both  of  those 
meanings.  The  defendant  now  alleges,  by  her  petition,  that  the 
ktter  was  the  sense  in  which  she  intended  to  use  the  woid.  Ther^ 
fere,  it  ia  Orderedj  that  ike  defendant  be,  and  she  is  hereby  per- 
Bitted  to  file  a  supplemental  answer,  correcting  the  mistake,  as 
prayed ;  leaving  to  the  parties  the  effect  of  what  was  originally 
twom  with  the  explanation  of  the  supplemental  answer,  (a) 


After  which,  the  plaintiff  put  in  his  general  replication,  commis* 
aioDB  were  issued,  and  testimony  taken  and  returned. 

2d  OdobeTf  1826. — ^Bland,  Ghmceflor.-^This  case  standing 
ready  for  hearing,  the  counsel  on  both  sides  were  fully  heard,  and 
the  proceedings .  read  and  considered.  It  very  satisfactorily  ap« 
pears,  from  the  proofs,  that  the  contracts  relied  on  by  the  plaintiff 
in  his  bill,  were  deliberately  and  fairly  made  and  entered  into  in 
aB  respects  whatever.  And  it  also  appears,  that  the  plaintiff  is 
BOW  fuQy  able  to  convey  to  the  repres^entatives  of  the  late  Oilbert 
Mwrdocky  senior,  a  good  and  sufficient  title  to  the  property  sold  to 
Ubn  according  to  the  terms  of  the  contract  between  Ihem. 

With  regard  to  the  allegation  of  the  defendant,  that  the  plaintiff 
Itfbd  previously  brought  another  suit  for  the  same  cause,  which  suit 
was  then  depending,  it  will  be  sufficient  to  observe,  that  on  ad- 
verting to  the  bill .  referred  to,  which  was  filed  on  the  l&th  of 
January,  1825,  it  appears  upon  the  face  of  it,  that  it  can  only  be 
considered  as  an  injunction  bill  to  stay  waste;  the  prayer  for  a  sale 
hebg  utterly  incompatible  with  its  statement,  must,  necessarily,  be 
regarded  as  mere  surplusage.  And,  rejecting  the  prayer  for  a  sale, 
it  cannot,  in  any  way  whatever,  be  considered  as  a  bill  for  a  sale, 
or  to  foreclose  a  mortgage,  which  is  the  sole  object  of  this  suit. 

■■  I  ■....,  I  ■.■■!  I»  ■  ■  ■-  ■  ■ 

(«)  Coiling  r.  Townshend,  19  Ym.  SSO;  lavesey  v.  V^lsoir,  1  Ves.  &  Bea.  149 ; 
Stnoge  V.  Collins,  2  Yes.  S^  B^.  163 ;  Edwards  v.  McLeaiy,  2  Yes.  &  Bea.  866. 
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Thoe  is  not/therefiire,  now,  nor  his  theit  beai  at  any 
pending  in  this  court,  as  is  aU^j^ed,  two  anils  between  these  psiliss 
having  the  same  object. 

Whereupon,  it  is  Decrtedy  that  Elizabeth  Murdoekj  sdmiiiirtn 
friz  of  Qilberl  Murdock^  deceased^  pay  to  &e  plaintiff  the  sib  d 
$600,  with  interest  tfaeteon  from  the  87tfa  of  Febniary,  1834,  a«a 
paid,  and  the  costs  of  this  suit  on  or  before  the  8d  day  of  Noiea- 
ber  nnt.  And  that  on  the  said  mortgage  debt  and  coals  bdag 
paid,  Ae  plaintiff  convey  to  the  defendant  all  the  term  ci  yean  jil 
to  come  in  the  lots  in  the  proceedings  mentioned.  And  on  tte 
defendant  fidling  to  pay,  as  ordered,  then  the  mortgaged  prapo^ 
to  be  sold  £br  ready  money,  &c.  &e. 

From  this  decree  the  defendant  appealed,  and  on  the  SSdi  sf 
June,  1828,  it  was  affirmed,  with  costs. 

The  tni9tee  made  sale  of  a  part  of  the  mortgaged  propcity,  is 
directed  by  the  decree,  and  reported  that  he  had  sold  the  leasehold 
lot  to  the  plaintiff  on  the  Slst  of  July,  1828,  fpr  the  sum  of  |BQ, 
which  sale  was  finally  ratified.  The  purchaser  WiUkm  Bmmr 
then  filed  his  petition,  pnying  that  the  trustee  might  be  diieetad  to 
set  off  the  purchase  money  against  so  much  of  his,  the  jdaiatifPs, 
claim,  except  the  oommissions  which  he  had  paid,  and  that  BHaBih 
MA  Murdockf  the  defendant,  who  held  the  property,  mif^  be 
ocdered  to  deliver  it  up  to  him. 

lOlh  Octeber^  1828.— Blavd,  Chancellor.— Orderedj  tint  Oe 
account  between  the  purchaser  and  the  trustee  be  adjusted  is 
prayed.  And  it  is  further  Orderedj  that  the  said  Elixabeih  Mt^ 
dock  forthwith  deliver  the  possession  of  the  property  in  the  pelitioB 
mentioned,  unto  the  said  WUdam  Brewer ^  or  shew  good  canse  to 
ike  oontrary,  on  the  23d  instant.  Provided  that  a  copy  of  llv 
order,  together  with  a  copy  of  the  foregoing  petition,  be  anted  sa 
the  said  Elizabeth  on  or  before  the  14th  instant. 


No  cause  having  been  shewn,  an  injunction  to  deliver 
vrts  ordered  and  issued ;  which  having  been  retained,  bot  as! 
having  been  obeyed,  on  the  Slst  of  October,  1828,  a  Ankne /mjw 
po$9e8eionem  was,  on  motion,  ordered,  by  virtue  ct  which,  tht 
purchaser  was  put  into  actual  possession. 

The  trustee  further  reported  that  he  had  sold  forty-four  aeies  of 
Iwd}  being  aaother  parcel  of  the  mortgaged  property,  upon  csn- 
dition  that  if  the  purchaser  did  not  pay,  as  required,  on  the  day  of 
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the  iirtificttiDii  of  the  sale,  that  the  ne^  highest  bidder  should  be 
eoDsidered  as  the  purchaser,  and  that  he  had  sold  to  Elizabeih 
Mwrdocky  the  defendant,  as  the  highest  bidder,  and  WUUam 
^rweTf  the  pkintifT,  as  the  next  highest  bklder.  Upon  which, 
tte  usual  order  nm  was  passed;  which  having  been  published,  the 
matter  was  submitted. 

SOtk  Jamuiryy  1829. — ^Bland,  ChmceUor.-^'Vfhile  on  the  one 
hand  this  court,  has  allowed  to  a  trustee,  in  some  respects,  a  greater 
nnge  of  discretion  in  making  sales  under  a  decree  than  is  granted 
to  a  master  in  chancery  in  England ;  (i)  so,  on  the  other  hand, 
it  has,  as  occasion  seemed  to  require,  guarded  such  sales  with 
more  precautionary  restrictions  than  have  ever  been  adopted  by 
tke  English  court  This  court  will  not  suffer  its  proceedings  to 
be  ddayed  or  perverted  in  any  way  whatever ;  (c)  and  therefore, 
where  it  has  ascertained,  that  a  person  who  had  been  reported  by 
the  trustee  as  the  highest  bidder  had  been  unable  to  comply  with 
hia  bid,  or  had  conducted  himself  fraudulently,  or  had  attempted 
to  baffle  the  court ;  upon  a  re-sale,  the  trustee  has  been  ordered  to 
reject  the  bid  of  such  person  altogether.  And  so  too  where  there 
k  JQSt  reason  to  believe,  that  some  one  or  more  persons  intend 
to  outbid  all  others,  and  cause  themselves  to  be  reported  as 
purchasers,  with  a  design  to  embarrass  the  court,  or  to  delay  the 
plaintiff  in  the  recovery  of  his  claim ;  or  who  having  no  osten- 
83>le  means  of  paying  the  purchase  money,  may  yet  be  tempted 
to  bid  oyer  every  one  else  from  an  idle  hope  of  being  abte  to 
pay,  the  court  may  order  or  allow  the  trustee  to  report  two  or  more 
pernons  as  the  highest  bidders,  upon  the  express  condition,  that 
if  he  who  is  reported  as  the  highest  bidder  does  not  comply  with 
the  terms  of  sale,  the  next  highest  bidder  may  be  received  and 
comndeied  as  the  purchaser,  (d)    The  trustee  has  here  very  pro- 

(fr)  Gibwm's  Cise,  1  Bknd,  144.— (c)  Deaver  v.  ReynoldB,  1  Bkuid,  50. 

(4)  MoNBox  9.  MoRBOS.— In  this  case  the  d«cree  directed  the  real  estate  of  Ho- 
nUo  6.  HoDToe^  deceased,  to  be  sold  on  a  credit  of  twelve  months.  Before  a  rati- 
fication of  ttie  sale»  or  even  the  publication  of  the  usual  order  ttiii»  the  trustee,  by  his 
petition  not  swoiti  to,  stated  that  James  Monroe,  who  he  had  reported  as  the  purcha* 
aer,  had  podtively  and  repeatedly  refiised  to  give  bond  for  the  payment  of  the  pur- 
cbaie  money,  as  required  by  the  terms  of  the  sale ;  whereupon,  the  trustee  prayed 
M  a  re-sale  might  be  ordered  at  the  cost  of  the  purchaser,  making  him  liable  to  pay 
the  loss,  if  any,  fcc.  Upon  which  an  order  was  passed  appointing  a  day  for  heaiiag;, 
<>f  which  notice  was  to  be  given ;  after  which  notice  having  been  given,  the  matter 
was  brought  beibre  the  court. 

14<&  July,  1821^— KiLTT,  CAoncsKor.— Without  expressing  any  opinion  as  to  the 
Kahiltty  of  the  purchaser  to  pay  the  difference  or  loss,  if  any,  on  a  re-sale,  I  do  not 
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perly  made  snch  a  report  in  regard  to  the  defendant  vAio  bad  al- 
ready made  default  in  not  paying  the  debt  ^tbin  the  time  alii»«ed 


cooBider  it  oompetent  for  the  court  to  decree  or  order  the  same  in  a 
The  tnietee  ie  authorized  and  directed  .to  make  «  re-eale  of  the  property  m  dirccM 
in  the  decree,  repeating  the  notice,  and  inserting  therein  the  fixrther  tennawtiiefaait 
hereby  added,  to  wit,  that  on  ftilare  of  the  highest  bidder  to  comply  with  the  tenai, 
by  giving  bond  on  the  day  of  sale,  the  next  highest  bidder  will  be  coosidcfedthi 
pwdmser,  and  so  on  if  there  should  be  several  bidders. 

The  property  was  re-sold  accordingly,  and  the  sale  finally  ratified. 

CbxsXp  V  Martin.— In  this  case  Hector  Scott,  the  purchaser  at  the  trastoeV 
sale,  after  the  sale  had  been  reported,  and  an  order  of  ratification  mst  bad  passed,  bit 
before  the  time  allowed  to  shew  cause  had  elapsed,  on  the  27th  of  May,  IStl;  fisd 
his  petition,  in  which  he  acknowledged  he  had  been  the  highest  Inddcr  as  wyM, 
but  prayed  that  the  sale  oiigbt  not  be  ratified,  because  the  land  wai  swl^fctlslhs 
liens  of  several  other  and  prior  incumbrances,  the  holders  of  which  were  net  paitieB 
to  the  suit ;  and  also,  because  Maria  Keene,  a  party,  was,  at  the  time  tite  suit  vn 
iostitnted,  and  then  was  a  lunatic.  At  the  foot  of  this  petition  the  tnutee 
his  assent  to  the  vacation  of  the  sale,  because  thepetitiaiier  wm,  as  he  aaid,  aa 
vent  debtor. 

2Sth  May,  1822 JoHNSoir,  ChanceUor.^The  trustee,  and  Robert  Olhrer,  who 

claims  an  interest  in  the  premises,  also  consent  that  the  sale  made  to  Hector  Scott 
Aoald  be  aet  aside,  for  the  reasons  set  forth  by  them ;  and  as  Hector  Seotf  as  aot 
satisfied  with  the  title  that  may  be  obtained  under  the  proceedings,  aa  aiflkStisaeB 
the  part  of  the  trustee  is  made,  that  he  should  not  again  be  permitted  as  a  porcfasaer. 

It  is  thereupon  Ordered,  that  the  said  sale,  made  by  the  trustee,  be,  and  ttie  sane 
is  hereby  annulled  and  set  aside.  The  trustee  will  again  expose  the  premises  to  sale 
under  the  decree ;  and  at  the  time  of  sale,  he  will  ytj  no  regard  to  vay  hid  the  wM 
Hector  Scott  may  make  for  any  part  of  the  property,  and  the  highest 
ing  the  said  Scott,  shall  be  returned  as  the  purchaser. 


On  the  Ttti  of  August,  1822,  Hector  Scott  filed  a  petition  remonstratiBg 
the  said  order  excluding  him  from  the  biddings,  andsteting  that  others,  through  his^ 
might  be  willing  to  buy  the  land,  notwithstanding  any  objections  he  might  have  ts 
the  title  under  the  decree ;  and  that  his  exclasion,  or  that  of  any  one  else,  might  ni- 
terially  prejudice  the  sale;  and  averring  that  he  had  no  knowledge  whataverefAs 
proposal  of  the  trustee  to  have  him  excluded. 

SihjSugiui,  1822. — Johnson,  OhanceUor, — ^According  to  the  report  of  the  tmsbe 
beretoiore  made.  Hector  Scott  was  reported  as  the  purchaser.  By  the  terms  of  ssie, 
the  purchaser  was  to  pay  the  money  on  the  day  of  sale,  or  on  the  ratification.  Tte 
money  was  not  paid  on  tiie  day  of  sale,  and  previous  to  the  time  fixed  on  for  the  nli- 
fication,the  purchaser  himself  objected  to  the  ratification,  alleging  the  title  wasin^ 
cure,  and  requesting  the  sale  should  be  annulled.  The  trustee  seeing  that  tiie  par- 
chaser  wished  the  contract  to  be  destroyed,  consented  to  an  order  to  that  efiect  b 
the  passing  the  order,  no  judgment  vras  formed  as  to  the  sufficiency  or  Insufiicienejr 
of  the  title ;  but  as  the  purchaser  himself  had,  on  examination,  it  is  presumed,  sstis- 
fied  himself  of  the  defect  of  the  title,  it  is  hardly  to  be  presumed  be  would  wish 
again  at  a  public  sale  to  bid  finr  the  land,  the  title  to  which  remained  as  before;  bat 
lest  this  might  be  done,  and  that  for  the  purpose  of  delay,  and  to  defeat  an  efl^tani 
sale,  beneficial  to  those  concerned  in  the  decree,  it  was  thought  advisable  to  dired 
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\sj  the  decree ;  which  report  may,  therefore,  be  ratified,  leaving  it 
here^ter  to  be  determined  which  of  those  two  highest  bidders  is 
to  be  deemed  the  actual  purchaser, 

Ordnnij  that  the  sale  as  made  and  reported  by  the  trustee  be 
absolutely  ratified  and  confinned,  no  cause  having  been  shewn  to 
the  contrary  as  allowed  by  the  said  order,  &c. 


The  trustee  immediately  after  represented  by  bis  petition,  that 
BkssabUh  Murdoch  had  not  paid  the  purchase  money  as  stipu- 
lated, &c. 

22d  January,  1SS9.—Blaixd,  Chancdhr.— Ordered,  that  the 
said  Elizabeth  Murdock  forthwith  bring  into  court  the  purchase 
money  now  due  for  the  property  in  the  proceedings  mentioned, 
together  wifh  legal  interest  thereon,  or  shew  good  cause  to  the 
contrary,  on  the  5th  day  of  February  next ;  provided,  that  a  copy 
ot  this  order,  together  with  a  copy  of  the  foregoing  petition  be 
served  on  her  on  or  before  the  26th  day  of  the  present  month. 

1 I  m  J      _  m    m    M  m      m  m  m  i    m 

The  plaintiff  WUMam^  Brewer,  by  his  petition,  stating  that  Eltza- 
heih  Murdock  bad  failed  to  pay  the  purchase  money  as  ordered, 
prayed  that  he  might  be  considered  as  the  purchaser  of  the  forty* 
four  acres  of  laiid  according  to  the  terms  of  the  sale  as  reportecl 
by  the  trustee ;  and  that  his  claim  might  be  set  off  against  the 
Bet  amount  of  the  purchase  money. 

9th  Ftbruary,  1828. — Bland,  Chancellor. — It  appears  that  Elp- 
zobeth  Murdock  has  been  served  with  copies  as  required,  and  yet 
bas  shewn  no  cause.  It  is  true  that  a  trustee,  or  any  one  acting 
as  such  is  not  allowed,  without  divesting  himself  of  that  charac* 
ter,  to  purchase  at  a  sale  made  by  himself.    But  the  policy  of  the 

the  tnifltoe  not  to  receive  a  bid  of  him  before  retomed  as  the  purchaaer.  Since  the 
Older  of  exclusion  the  tenna  of  sale  are  modified,  requiring  the  purchaser  to  give 
•ecority  at  the  time  of  the  sale,  to  the  satisfaction  of  the  trustee,  for  the  payment  of 
the  purchase  money.  And  as  this  change  will  prevent  those  from  bidding  who  will 
not,  or  cannot  give  the  security,  the  order  therefore  passed  on  the  28th  of  May  last, 
10  6r  as  it  reli^  to  Hector  Scott's  prohibition  to  bid,  be,  and  the  same  is  hereby 
Kidnded.  And  to  avoid  an  interposition  so  as  to  defeat  an  effectual  sale,  it  is  now 
Oriend,  that  unless  he  who  is  the  highest  bidder  shall  comply  with  the  terms  of  the 
■lie,  the  perwn  next  bidding  shall  be  returned  as  the  purchaser,  on  his  complying 
wHh  the  terms,  and  so  on  in  suecession,  until  the-  terms  are  complied  with.  As  the 
property  has  been  returned  as  sold  to  one  person,  who  found  &ult  with  the  sale, 
Mng  had  sufficient  time  to  inquire  into  the  title,  should  he  be  returned  as  the  pur- 
dttMT,  he  must  be  considered  buying  tlie  right  such  as  it  is,  and  no  future  objections 
^  be  received  on  the  insufficiency  of  the  title.— if.5. 
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law  wUch  forbids  that ;  because  of  the  strong  temptatioa  to  Imd, 
where  there  is  such  a  coaflict  of  dutj  and  interest ;  and 
one  man  should  not  be  permitted  to  take  advimtage  of  the 
sities  of  another,  is  not  infringed  by  aUowing  a  plaiattff,  a  credElor, 
or  a  mortgagee  to  purchase  at  a  sheriff's  sale,  or  at  a  sde  made  ij 
a  trustee  of  this  court;  as,  in  suchcase,  the  party  is  prooeediif 
adversely  against  his  debtor,  not  by  any  private  dealing,  but  \if 
the  public  process  of  the  law,  in  which  he  himself  is  not  the  tel- 
ler, but  an  impartial  ezecmtive  officer  or  agent  of  the  oovt  (i) 
"With  regard  to  the  discount  asked  for,  it  is  certain,  that  the  tntttoe, 
q>pointed  by  the  decree  to  make  the  sale,  can  dispose  of  the  pv- 
chase  money  in  no  way,  without  the  express  authority  of  tk 
court.  (/)  But,  as  the  mortgage  debt,  the  recov^iy  of  which  » 
the  sole  object  of  this  suit,  has  been  established  by  the  decree  fcr  a 
sale,  there  can  be  no  impropriety,  after  first  deducting  die  eoBBUi- 
sions,  expenses  and  costs,  in  ordering  the  proceeds  to  be,  at  once, 
applied  in  satisfaction  of  that  debt,  by  discount  with  the  mortga- 
gee as  purchaser,  or  in  any  other  way,  And  EHzabeth  ihrdodk 
having  failckl  to  comply  with  the  terms  of  the  contract  of  sale, 
Wmiam  Brewery  the  plaintiff  and  mortgagee,  must  be  receired  as 
the  purchaser,  and  be  allowed  the  discount  as  prayed  acconfinf^. 
Therefore,  it  is  Ordered^  that  the  sale  to  BUzabeth  Mwriotk  be 
and  the  same  is  hereby  rescinded;  and  the  petitioner  IVQSdoi 
Brewer  be,  and  he  is  hereby  deemed,  taken,  and  in  all  respects  ta 
be  considered  as  the  purchaser  of  the  property  in  the  proceedings 
mentioned.  And  the  trustee  is  directed,  on  the  payment  by  km 
of  all  the  costs  and  commissions  of  this  suit,  to  discount  Ae 
balance  of  the  amount  of  the  purchase  mon^  from  the  amount  of 
the  said  WttiMm  Brewery's  claim. 


After  which  William  Brewer^  by  petition,  stated  that  he  had 
complied  with  the  order  of  the  9th  of  Februaiy,  and  therefcit 
prayed  to  have  the  possession  of  the  property  of  which  he  had  as 
become  the  purchaser,  delivered  to  him. 

nth  Matchy  1829.— Blaitd,  ChanceOar.— Ordered^  that  the 
said  Elizabeth  Murdoch  forthwith  deliver  possession  of  the  pro- 
perty in  the  petition  mentioned  to  the  said  WUUam,  Brewer^  m 
shew  good  cause  to  the  contrary  on  the  88th  instant ;  profided. 


(•)  Stntfocd  V.  Twyiuun,  4  ComL  Gba.  Jfep.  ISi.^/)  BoiMtt  w. 
Scho.  &  Lefr.  681. 
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that  a  copy  of  this  order,,  together  with  a  copy  of  the  fioregoiog 
petition,  be  served  on  the  said  ESiaabeih  ob  or  before  tl^e  18th 
ifistant 


After  which  the  matter  standing  ready  for  hearing,  aA4  the  soli- 
citors of  the  parties  having  be^n  heard,  and  no  sufficient  cause 
having  been  shewn  why  the  prayer  of  the  petition  ^should  not  be 
granted,  it  was  on  th^  30th  of  March,  1829,  Ordered^  that  an  in* 
junction  issue  commanding  the  said  Elizabeth  to,  deliver  posses- 
sion of  the  property  to  the  said  William  Brewer.  Which  not  hav- 
ing been  obeyed,  a  habere  fadaz  possessumem  yrzs  awarded,  and 
he  was  put  into  possession.  Afterward^  the  auditor  stated  an 
account,  which  was  finally  ratified  on  the  22d  of  October,  1829, 
from  which  it  appeared,  that  there  .was  still  a  balance  of  the  mort- 
gage debtieft  unpaid  by  the  proceeds  of  the  sales. 


After  this  case  had  been  thus  terminated  as  against  Elizabeth 
Murdocky  William  Brewery  on  the  20th  of  April,  1830,  filed  his 
bill  agamst  Gilbert  Murdocky  in  which  Brewer  stated,  that,  under 
the  before  mentioned  decree  of  the  2d  of  October,  1826,  and  order 
of  the  9th  of  February,  1828,  he  had  purchased  aqd  become  seized 
of  the  tract  of  land  in  .those  proceedings  mentioned ;  that  this  de- 
fendant Gilbert  Murdock  had  erected,  and  persisted  in  continuing 
to  erect,  a  fence,  so  as  to  include  a  part  of  the  land  so  purchased 
by  him,  this  plaintiff;  and  that  he  had  brought  an  action  of  tres- 
pass  qiULre  clausum  /regit  against  Gilbert  Murdock  to  recover 
damages  for  the  trespass  so  committed,  which  action  was  still  de- 
pending. Upon  which  he  prayed  for  an  injunction  to  prohibit  the. 
defendant  'from  continuing  the  said  fence,  and  enjoining  him  to 
lemoye  the  said  fence  already  erected ;'  and  for  such  other  relief 
as  the  nature  of  the  case  might  require.  To  this  bill  there  was 
subjoined  an  affidavit  of  the  plaintiff  in  the  usual  form.  Upon 
which  it  was  submitted.  . 

20th  Aprily  1830. — Bland,  Chancellor, — The  plaintiff  prays  for 
an  injunction  of  a  more  extensive .  operation  than  can  now  be 
granted.  ^  He  asks  not  merely,  that  things  may  be  preserved  in 
their  present  condition,  but  that  some  things  which  have  been  done 
may  be  undone  :  in  other  words,  he  asks,  the  court  now,  and  at 
once,  to  put  forth  in  his  belialf  it$  remedial  as  well  as  its  conser- 
vative  powers. 

But  before  imputed  wrong  can  be  removed,  or  any  thing  like 
60  V.2 
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commutative  justice  can  be  administered,  it  is  the  doty  of  tte 
court  to  give  the  party  complained  of  an  opportunity  of  bdig 
heard.  To  restrain  a  defendant  from  making  any  abusive  use  rf 
the  property  in  question ;  or  from .  disposing  of  it  past  recaD, 
amounts  tm  no  more  than  the  imposition  of  a  temporaij  limititioa 
upon  the  free  exercise  of  bis  rights,  even  if  it  should  erentuaDj 
appear  to  be  entirely  and  rightfuDy  his ;  which  is  quite  as  far  n 
any  court  can  go  in  the  first  instance ;  and  as  preparatoij  to  a  lair 
and  beneficial  hearing  and  final  adjudication.  To  order  a  ddb- 
dant  to  pull  down  or  remove  any  erection  would  be  obviously  and 
ditecOj  to  deprive  him  of  a  portion  of  that  which  then,  at  least, 
appeared  to  be  his  property,  and  was  so  claimed  by  him ;  and  that 
too,  at  once,  and  wi&out  a  hearing;  for  a  house,  a  fence,  or  the 
like  has  a  value,  as  sucb^  whicli  would  be  totaSy  destroyed  by  its 
being  pulled  down,  and  which  does  not  belong  to  the  materials  of 
which  it  was  composed,  however  carefully  they  may  be  preserved. 

The  only  object  of  the  conservative  power  of  the  court,  as  a- 
pressed  in  an  injunction  of  this  kind,  is,  not  to  determine  any  con- 
troverted right,  but  merely  to  prevent  a  threatened  wrong,  or  aoy 
further  peipetration  of  injury,  or  the  doing  of  any  act  fteieafter 
whereby  the  right  to  a  thing  may  be  embacrassed,  or  endangeredi 
or  whereby  its  value  may  be  materially  lessened,  or  the  thing  itsdf 
may  be  totally  lost.  The  principal  object  of  an  injunction,  in 
cases  of  this  kmd,  is  to  prevent  irreparable  injury  T)y  preserring 
things  in  their  present  state;  but  if  the  injunction  were  to  order 
any  thing  to  be  pulled  down  or  undone,  it  is  obvious,  that  it  might 
be,  itself  used  as  a  means  of  producing  that  very  kind  of  irrepaia- 
ble  injury  to  the  defendant  which  the  bill  charged  him  with  being 
about  to  perpetrate  against  the  plaintiff,  (g) 

There  ate,  however,  some  pases  in  which  an  injunction  has  been 
so  framed  as,  apparently,  to  approach  to  the  very  verge  of  orde^ 
ii^  a  thing  to  be  undone.  As  where  the  regular  flowing  of  i 
stream  of  water  had  been  so  interrupted  by  the  making,  or  the 
interposition  of  occasional  breaches  or  obstructious,  as  to  be  vciy 
injurious  to  the'  use  of  it  for  a  canal,  or  for  propelling  a  null;  u 
injunction  which  commanded  that  the  party  should  not  thereafter 
continue  to  cause  the  stream  to  flow  thus  irregularly,  seemed  indi- 
rectly to  command,  and  no  doubt  did  bvolve  the  repairing  of  the 
breaches,  and  the  removing  of  the  obstructions  which  had  caused 


(g)  DuvaU  9.  Waters,  1  Bland,  609. 
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the  injurious  irregularity  comfdained  of.  From  the  peculiar  nature 
of  those  cases,  however,  it  is  o]>Tiou8  that  the  existing  and  natural 
state  of  things  couhl  not  otherwise  have  been  preserved.  The 
injuoction>  in  those  cases,  did  not' command  any  thing  to  be  im- 
donij  but  merely  that  "an  injurious  irregularity  should  not  be  any 
longer  conimuedy  considering  the  continuance  of  the  act  as  a  repe* 
(Mm  of  it.  (A) 

TUs  court  has  always  been  governed  by  these  principles  in 
granting  mjunctions  in  so  Umited  a  form,  as  expressly,  or  in  terms 
to  require  no  alteration  in  the  exii^ing  state  of  things,  or  any  thing 
to  be  undone  or  restored ;  except  in  so  ftr  as  a  restoration  may 
consequentially  follow  as  a  necessary  result  of  the  merely  restric* 
tiye  operation  of  the  injunction.  As  in  cases  between  tenants  in 
common,  the  court  may,  under  some  circumstances,  by  an  injunc- 
tion or  the  appointment  of  a  receiver,  prevent  one  of  them  from 
taking  all  the  profits  to  the  absolute  and  total  exclusion. of  the 
other;  the  obvious  and  necessary  consequence  of  whidi  must  be 
to  restore  the  plaintiff  prospectively  to  the  et)joyment.  of  an  impor- 
tant benefit.  And  yet  the  injunction  itself  could  not  command  the 
defendant  to  undo  any  thing  he  had.  done ;  to  re-instate  any  thing 
he  had  altered ;'  or  to  restore  to  the  plaintiff  any  thing  of  which  he 
had  been  deprived.  {%)  ^ 


(4)  Ryder  «.  Beuftam,  1  Ves.  548 ;  Robinson  v.  ByroD»^  1  Bro.  C.  C.  688 ;  Anoiiy- 
ooitf,  1  Ves.  Jan.  140;  Lane  ».  Newdigate,  10  Ves.  193;  Blakemore  v.  TIm  61a^ 
norguishire  Canal  Navigation,  6  Cond.  Cha.  Rep.  &44;  Eden  Inj.  288.— (I)  Tysmi 
V.  Faiiclongh,  1  Cond.  Cha.  Rep.  8SS. 

NoRWbon  V.  Norwood. — ^This  bill  was  filed  nn  the  11th  of  May,  1798,  by 
SdwarA  Norwood  agaiDSt  Samuel  Norwood.  It  states  that  Bdward  Norwood,  tbe 
Mier  of  the  parties,  by  his  last  will  and  testament,  bearing  date  on  ttie  S8th  cf 
Match,  1770,  devised  as  follows :  .  > 

*I  ^ve  and  bequeath  to  my  deady  and  well  belovedi  wife  Mary  Norwood,  all  that 
put  of  a  tract  or  parcel  of  land  called  Vmied  Fripidahip,  lying  between  Diy  Rob 
ant  Persimmon,  and  northward  as  far  as  the  line  of  the  land  called  Tke  jPerssf,  fcr 
ud  during  her  natnral  life  and  no  longer.  I  give  and  bequeath  to  my  son  Edward 
Norwood  and  my  son  Samuel  Norwood,  all  the  tract  of  land  whereon  I  now  dwelt 
nOed  OmUd  Friendtk^,  to  be  equally  divided  between  them,  their  heirs  or  assigns, 
foi«ver;  but  in  case  either  of  my  said  sons  should  die  before  they  come  of  age,  then 
it  18  my  will  that  the  survivor  shall  have  and  possess  the  whole  tract,  but  not  to'df»> 
tub  my  wife  during  her  life:  and  if  it  should  so  happen,  that  both  my  sons  Edward 
and  Samuel,  should  die  before  they  come  of  age,  then  it  is  mywill,  that  it  shall  be 
c^pally  divided  between  my  three  daughters  and  youngest  son,  viz :  Ruth  Norwood,- 
Elizabeth  Norwood,  Mary  Norwood,  and  John  Norwood,  to  them,  their  heirs  and 
•wgns,  forever.' 

Some  time  after  which  the  testator  died,  and  on  the  21st  of  January,  1778,  his 
will  was  proved  according  to  law.    By  virtue  of  which  devise,  these  parties  became 
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Let  writs  of  subpcana  and  injuDCtion  issue^  as  prayed  by  the  said 
bin  of  complaint ;  except  that  the  defendant  is  not.to  be  enjobid 
a9  prayed  to  reinoye  the  said  fence  heretofore  erected. 


seized  and  possessed  of  the  said  land  as  tenants  in  common,  and  used  the  same 
accordingly  until  the  year  lT85,  previous  to  which  period,  sundry  valuable  impiof<»' 
ments  had  been  erected  on  a  part  of  it  by  the  plaintiff;  that  tiieM  pantiei  ia  Hit 
year  1784»  by  their  joint  labour  and  expense,  inade  a  public  road  through  4he  mi 
land,  finom  Baltimore  to  the  river  Patapsco,  where  they  had  established  a  fenj, 
erected  a  ferry-house,  Etc.;  which  feny  was  carried  on  by  them  jointly,  and  the  set 
profits  thereof  divided  between  them  weekly;  that  on  the  12tfa  of  November,  ms, 
tbeoe  parties  entered  into  an  agreement,  for  a  partition,  whereby,  that  part  on  vhich 
the  buildings  had  been  erected  was  assigned  to  the  plaintiff,  and  the  other  part,  ad- 
joining the  ferry,  was  allotted  to  the  defendant,  that  certain  persons  were  tfaovbf 
nominated  and  appointed  to  make  the  division,  so  that  each  should  have  tt  eqaai 
quantity  of  wood  and  land;  and  to  adjudge  and  ascertain  the  difference  of  soil;  aaA 
tba^t  proper  judges  should  be  appointed  to  ascertain  the  value  of  the  buildingi  oa 
each  part,  which  was  to  be  accounted  for  in  the  settlen^ent  between  the  parties;  io 
which  division  and  valuation,  however,  the  ferry  and  its  appendages,  were  not  to  be 
talcen  into  consideration,  or  valued  and  divided ;  but  to  remain  as  joint  property, 
a|ul  the  prpfits  thereof  to  be  equally  divided  between  them ;  that  on  the  12th  of 
December,  1785,  tlie  referees  awarded,  that  the  defendant  should  pay  to  the  piaiatiff 
th6  sum  of  £400,  for  the  difference  of  soil,  which  sum  the  plaintiff  agreed  to  take; 
that  three  skilf^il  persons  were  ehosen  to  value  the  improvements,  who  awarded,  thai 
thejmprovements  en  the  plaintiff's  part  amounted  to  ^1,290  5s.  2d.  and  those  oa 
the  defendant's  paft  amounted  to  £215  Oc.  Od.;  so  that  the  balance  due  from  the 
plaintiff  to  the  defendant,  oii  account  of  improvements,  amounted  to  the  sum  of 
£687  12f.  7d.  which  were  exclusive  of  the  ferry  and  its  benefits;  that  in  pursuance 
of  the  said  agreement  the  parties  entered  upon»  and  became  severally  possessed  of 
the  parts  of  the  tract  called  United  FriendMhip,  according  to  the  division  thus 
and  had  ever  since  so  occupied  and  enjoyed  the  same,  except  the  feiry,  which 
then,  and  had  always  since,  been  held  by  them  as  tenants  in  conunon,  for  their  joiat 
benefit;  that  in  order  to  have  a  final  settlement  of  all  their  dealings  and  transactkmi, 
certain  persons  were  chosen  and  appointed*  to  arbitrate,  settle,  and  adjust  all  cinas 
and  demands  between  them,  who  met  accordingly,  oa  the  15th  of  June,  1787,  aad 
awarded  a  balance  to  be  due  to  the  p(aintiff  of  £168  0«.  4d,  after  allowing  and  ae* 
diting  the  before  mentioned  sums,  awarded  for  differences  of  soil  and  improvemeats; 
whidi  adjustment  was  always  acquiesced  in,  and  never  called  in  question  by  the 
defendant  until  about  the  month  of  May  last,  that  these  parties  had  Jointly  held  the 
ferry,  and  divided  the  profits  thereof  weekly  from  the  time  it  was  eatablisbed  natil 
the  eth  of  September  last,  when  the  defendant,  without  any  ju4t  cause,  and  in  viob- 
tion  of  their  agreement,  had  disturbed  the  plaintiff  in  the  possession  of  his  moiety, 
taken  the  whole  te  his  own  use,  and  prevented  the  plaintiff  ftom  recovering  any 
pari  of  the  profits  thereof;  that  the  average  monthly  profits  of  the  feny  amounted  to 
4086  or  <440»  to  one-half  of  which  the  plaintiff  was  entitled. 

Whereupon  it  was  prayed,  that  the  defendant  might  be  compelled  to  execute  deeds 
of  partition,  according  to  the  terms  of  the  said  division;  that  the  defendant  be  er- 
dend  to  account  ibr  the  rents  and  profits  of  the  feriy ;  that  the  plaintiff  might  be 
quieted  in  the  possession  and  enjoyment  of  his  half-part  thereof;  and  that  he  might 
have  such  further  and  other  relief  as  the  nature  of  his  case  might  require ;  and  that 
a  writ  9f  injunction  might  be  granted,  directed  to  the  defendant,  *  commanding  him 
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The  defendant  answered  the  bill,  and  denied  the  right  of  the 
plaintiff  to  the  land  on  which  the  fence,  or  any  part  of  it,  had  been 

to  itaiy,  BBfcease,  and  forbear  fix>m  molesting  or  disturbing  the  plaintifl^  in  the  peace- 
aUfc  poBsetsion  and  quiet  enjoyment  of  one  moiety  and  half- part  of  the  said  ferry 
and  feny-booie  aitnate  on  the  said  land/ called  I7mte({  Friendship,  lying  in  Baltimore 
ooi]iity»and  the  appendages  to  the  same  belonging;  and  also  injoining  and  pro- 
hilKtiiig  him  from  prsventing  the  plaintiff  from  receiTing  his  half-part  of  the  profits 
of  tbsnid  ferry,  cafled  Patapsco  Upper  Ferry,  weekly  and  every  week,  according  to 
tlw  agreement  between  the  parties  aforesaid,  till  the  court  should  takfc  further  order 
intbepiemises.* 

UA  May,  1796. — Hakson,  Chancellor. — ^The  Chancellor  has  examined  this  bill. 
It  appears  to'hlm,  that  an  injunction  granted  on  filing  a  bill,  and  before  hearing  of 
the  defendant,  never  does  and  never  ought  to  go  ftuther  than  to  prohibit  the  defen- 
dant fiom  doing  sofnHkuig  which  appears,  froili  the  statement  of  the  bill,  to  be  against 
eqoily  and  good  conscience,  and  prejudicial  to  the  rights  of  the  complainant,  for 
inataoce,  to  stay  waste  or  proceedings  at  law,  &c.  &c.  that  is,  to  su^end  the  de- 
Mant,  fcc.  An  injunction  directing  the  defendant  to  put  the  complainant  into 
poneaiionof  a  benefit,  or  what  \8  stated  to  be  his  right,  is  never  to  be  granted,  as  the 
Chancellor  conceives,  until  a  final  hearing  of  the  whole  merits  of  the  cause,  unless 
IB  the  case  of  a  right  established  by  record.  The  statement  of  the  bill  is  imperfect ; 
botthe  Chancellor  supposes,  from  the  nature  of  the  application,  that  the  conduct  of 
tbe  ferry,  and  the  possession  thereof,  is  in  the  defendant.  If  so,  the  injunction 
payed  is,  in  effect,  to  direct  the  defendant  to  settle  weekly  with  the  complainant, 
tod  pay  bim  one-half  of  the  profits,  which  indeed  are,  and  must  be,  uncertain ;  that 
is  to  say,  the  injanction  is  to  put  the  complainant  into  possession  of  a  benefit.  The 
complainant  does  not  pray  that  the  defendant  be  prohibited  from  carrying  on  the 
^sofikc.  Sec.  If  the  conduct  of  the  ferry, be  in  the  hands  of  the  complainant,  he 
Beeda  the  aid  of  this  court  as  prayed.  In  short,  it  appears  to  the  Chancellor  that  he 
cannot,  with  propriety,  grant  the  injunction  on  the  bare  statement  of  the  complain-^ 
aot  and  his  vouchers,  considered  ex  parte.  Whether  or  not  an  injunction  may  be 
Slanted  or  decreed,  on  the  final  hearing,  is  a  question  which  may  hereafter  be  de- 
tenaincd.  ' 


The  next  day  the  bill  was,  with  some  suggestions  and  references,  again  submitted 
to  the  Chancellor  for  re-consideratiDn. 

WiMay,  1796. — ^Hanson,  Chancellor. — The  Chancellor  has  again  considered  this 
ciK.  He  finds  that  an  injunction  has  been  granted  by  Chancellor  Rogers,  in  the  case 
of  Dallam  v.  Onion.  The  principle  on  which  it  was  there  granted,  must  apply  io 
tbe preaent  case  ;  and  although  the  Chancellor  is  satisfied-that,  .in  a  case  like  the 
pKsent,  an  injunction  wa&neve^  granted  in  England,  and  he  retains  the  opinion  de- 
firered  yesterday,  it  is  Ordered,  that  injunction  issue  as  prayed  by  the  bill.  At  the 
9im  time  he  declares,  that  he  shall  most  severely  punish  a  violation  of  the  injunc- 
tioo,  in  case  tbe  defendant  shall  fail  to  make  it  appear  that  he  has  no  right  to  tbe 
Iwnefit  he  claims. 


The  defendant,  by  his  answer  filed  on  the  I9th  of  September,  1796,  admitted  the 
(fevise,  the  possession  of  the  land,  and  the  establishment  of  a  ferry,  the  profits  of 
which  were,  for  some  time,  divided  weekly  as  slated  ;  but  denied  that  a  public  road 
l)3d  been  opened  to  it  by  them ;  and  alleged,  that  the  road  to  the  ferry,  then  used, 
nathToughhis  land  and  was  used  by  his  permission,  and  not  from  any  establishment 
of  it  by  law ;  that  there  never  was  any  ancient  road  to  the  ferry,  but  that  the  ancient 
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or  was  about  to  be  erected.    And  the  case  was  thus  peimitlcd  to 
stand  over  to  await  a  decision  in  the  action  at  law.  (J) 


road  wttB  considembly  above,  and  croMed  a  ford  of  Patapaeo  faOa,  and  htkifi 
circattoaa,  was  the  reason  for  permitting  Uie  then  road  to  be  opened ;  tihit  tiM 
&c.  procured  at  their  joint  ezpenae,  had  long  since  been  ceiisiiiaed»  andtihe  teat 
appendages  then  used  had  been  procured  by  Uie  deiondant,  and  the  fany  tiami 
at  his'soie  expense,  since  his  refitsai  to  permit  the  plaintiff  to  participatt  in  Ifae 
fits;  that  as  the  widow  of  the  testator  was  entitled  to  a  Ufa  eatnta  in  ttelndei 
which  the  buildings  had  been  erected,  it  was  agreed  betwean  tbeae 
new  buildings  should  be  put  up  at  their  joint  expense,  which  im] 
made  accordingly  as  stttted ;  that  it  was  agreed  tint  a  partition  ahoold  ^  andM 
made,  with  a  Taluatton.as  stated ;  that  there  were  a  varied  of  daalinga  and 
tions  between  them,  of  which  there  norer  was  any  final  a^iuatment  as  strtsd. 
any  other  manner  whatever ;  that  he  was  justified  in  taking  to  his  sole  bcisit  &• 
profits  of  the  ferry  as  then  used,  inasmuch  as  it  had  been  erected  and  eup|wM  «t  Ua 
sole  expense,  aiod  as  the  plaintiff  was  largely  indebted  to  him,  be  had  « iig|hl  tai^ 
ply  the  proceeds  of  the  ferry  to  the  payment  thereof;  that,  the  plaintiff  had  bssn 
permitted  to  receive  a  moie^  of  the  profits  of  the  ferry  since  the  service  of  tta  in- 
junction ;  that  the  defendant  had  since  erected  a  feiry  upon  his  own  Isn^  at  Ins  onn 
expense,  lowir  down  the  river,  in  no  wise  connected  witb  or  dependent  upon  fiia 
ancient  ferry  on  the  plaintiff's  land ;  and  that  the  agreement  between  them  to  divida 
the  profits  of  the  ferry  was  not  Intended  to  be  perpetual,  but  only  for  audi  time  as 
the  boat,  rope,  and  appendages  of  the  ferrry,  erected  at  their  joint  eipesse,  should 
last. 

On  the  15tb  of  November,  1796, it.  was  agreed  that  tbe  biU  and  answtf  ns^be 
amended.  Whereupon  the  plaintiff  filed  an  amended  biU,  in  which  he  rtatcd,  thai 
since  the  issuing  of  the  injunction  the  defendant  had,  in  firaud  of  the  agreemantW- 
tv^een  them  to  have  a  joint  ferry,  set  up  a  new  ferry,  on  the  tract  of  land  caBed 
Uniied  Friendship,  about  twenty  yards  below,  expressly-  with  a  view  to  injure  and 
defraud  the  plaintiff;  that  the  road  to  both  ferries  was  the  same ;  and  tbe 
being  to  and  from  tbe  same  places,  was  the  same  to  both ;  that  in  the  year  178S 
parties,  to  secure  to  themselves  the  benefit  of  a  feny  for  their  mutual  benefit,  flb> 
tained  a  lease  of  one  acre  of  land  as  a  landing  place,  on  tbe  opposite  aide  of  the 
river,  from  the  Baltimore  company,  for  ninety-nine  yean,  renewable  for  ever,  far 
which  the  rent  had  been  regularly  paid,  which  was  strong  evidence  that  the  faiy 
was  to  be  perpetually  kept  up  by  them  for  their  joint  benefit ;  notwithstanding  which 
the  defendant  had  since  bought  or  leased  a  piece  of  ground,  as  a  landing,  slwat 
twenty  yards  below  the  said  acre,  in  order  to  defeat  the  advantages  resulting  fireai 
the  said  lease",  to  the  manifest  injury  of  the  plaintiff.  Upon  which  it  was  pn^tri 
that  the  defendant  might  be  compelled  to  abate  and  stay  the  ferry  ao  by  him  hldjr 
erected,  and  be  prohibited  fi:om  erecting  any  other  ferry  on  the  tract  of  land  csM 
United  Friendth^  than  the  joint  one,  which  had  been  previously  established;  ssi 
that  the  plaintiff  might  have  such  other  and  further  relief  as  the  nature  of  his  cs» 
might  require. 

To  this  amended  bill  the  defendant,  on  the  14th  of  January,  1798,  put  in  hii  as- 
swer,  in  which  he  said,  that  he  admitted  he  had,  since  the  service  of  the  injuncfioa, 
erected  and  supported  a  new  ferry  over  Patapsco  river,  on  his  own  part  of  DaUd 
Friendekip,  and  had  deserted  the  former  ferry ;  which  was  not  done  with  a  view  to 
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On  the  14th  of  May,  1830,  the  pkintifif  filed  his  petition,  on 
oath,  with  the  affidavits  of  three  other  persons  in  support  of  the 


defraad  the  pluntiff',  but  to  increase  the  value  of  the  defendant's  own  prbpertj ;  that 
be  had  purchased,  and  was  then  the  sole  owner,  of  two  acres  of  land,  on  the  west 
ode  of  Patapsco  river,  which  he  used  as  a  landing  to  his  newly  erected  ferry ;  that 
the  Baltimore  company  had  looecHy  agreed  to  lease  an  acre  of  ground  to  these  parties, 
bot  this  defendant  never  conceived  that  any  permanent  interest  was  contracted  for  ' 
as  stated,  but  that  it  was  a  matter  of  temporary  accommodation,  from  which  these 
parties  and  all  others  might  be^  at  any  time,  precluded  by  the  Baltimore  company. 

On  the  29th  of  March,  1798,  the  plaintiff,  by  his  petition,  stated,  that  it  was  ne- 
eSMaiy  for  the  illustration  of  the  matters  in  dispute,  to  have  the  tract  of  land  called 
UittUd  tHendaMp  laid  down,  together  with  the  division  thereof,  the  improvements 
on  their  respective  parts,  and  the  ferry.  Whereupon  he  prayed  for  an  order  of 
survey.  Sec. 

291ft  Jfercft,  1798.— Aanson,  ChanceUor. — Ordered,  that  the  surveyor  of  Baltimore 
county  lay  down  and  return  a  plot  and  certificate  of  any  land  which  he  may  be  in- 
stracted  by  either  party  to  lay  down,  for  illustration  of  the  dispute  between  tiiem. 

Under  this  order  a  survey  was  made,  and  a  plot  and  certificate  returned  aeeord- 
ingly ;  and  the  commission,  which  had  beeh  previously  issued,  was  also  returned, 
witti  the  depositions  of  sundry  witnesses,  and  some  documentary  evidence  was  also 
leturaed  and  filed  on  the  6th  of  Msy,  1796.  After  which  the  case  was  set  down 
fat  hearihg  on  the  8th  of  November,  1796. 

But  on  the  80th  of -October,  1798,  the  defendant,  by  his  petition  on  oath,  stated, 
that  since  the  return  of  the  commission  and  the  survey,  he  had  discovered  that  the 
land  MereonHhe  feny-house,  landing.  Sec.  stand,  was  not  included  within  the  lines 
of  the  tiBct  called  United  FriefuUMp,  and  that  he  had  taken  it  up  as  vacant  land, 
agreeably  to  the  rules  of  the  \And  office ;  that  it  was  essential  to  have  some  addi- 
tional locations  made,  which  were  not  known  to  him.  until  since  the  return  of  the 
commission.    Whereupon  be  prayed,  that  the  hearing  might  be  postponed,  &c. 

Sth  November,  1798. — Haitson,  €^utnceUor.-^U  is  stated  to  the  Chancellor,  on 
behalf  of  the  complainant,  that  in  executing  the  order  for  laying  down  lands  for 
illustration,  tiie  surveyor  hath  refused  to  make  out  the  compldnant's  illustrations  on 
the  plots  whereon  he  hath  made  out,  or  is  about  to  make  out  the  defendant's  illus- 
tratioQB ;  and  that  the  said  surveyor  hath  declared  to  the  complainant,  that  he  will 
not  do  otherwise  than  return  a  separate  plot  for  each  party. 

The  Chancellor  thinks  proper  to  declare  it  to  have  been  his  expectation,  in  pass- 
mg  the  said  prder,  that  only  one  plot  and  certificate  should  be  returned  to  this  court, 
on  which  plot  should  be  laid  down  any  lands  which  either  party  should  instruct  him 
to  lay  down,  ft  hath  alwajrs  been  the  practice  for  suryeyocs,  on  similar  occasions, 
to  hty  down  lands  for  both  parties  on  tiie  same  plot ;  and  It  appears  to  the  Chan- 
cellor, that  unless  the  lands  laid  down,  by  the  directions  of  each  party,  shall  be  con- 
tamed  in  one  plot,  it  will  be  extreme^  difficult,  if  not  impossible,  that  the  matter  in 
dispute  can  be  iUustiated. 

It  is  therefore  Ordered^  that  the  surveyor  of  Baltimore  do  lay  down  and  return  te 
this  court,  one  plot  and  certificate  containing  all  the  lands  which  both  or  either  of 
the  parties  sh^Q  direct  hSin  to  lay  down  for  ilhisbration  of  the  matter  in  dispute.-  But 
nothing  herein  contained  Is  intended  to  restrain  the  surveyor  firom  giatiff ing  either 
of  the  parties  who  shall  think  proper  to  direct  him  to  make  an  additional  pibt.  It  is 
fintfaer  Ordired,  at  the  instance  of  the  complainant,  that  the  decision  of  this  cause 
be  poetp<med  to  the  twentieth  instant,  and  that  it  shall  be  heard  on  fhst  day ;  pro- 
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allegations  of  his  petition,  in  which  he  stated  that  the  defendant 
had  discontinued  the  erection  of  the  fence  until  the  8th  install^ 


vided  a  copy  of  this  order  be  served  on  the  defendant  or  his  sottcitcN^  at  wuj 
before  the  tenth  instant. 


Under  this  order  a  further  survey  was  made,  the  lands  laid  down  lor  iUustratiott  m 
,  required,  and  a  plot  returned ;  ailer  which  the  case  was  set  down  for  bearing  tad 
brought  before  the  court. 

'  5th  February,  1799. — Hanson,  Cfhancellor. — The  said  cause  being  set  down  far 
hearing,  and  being  debated  by  the  counsel  in  writing,  the  bill,  answer,  exfaibils»  de- 
positions^  and  all  other  proceedings,  were  by  the  Chancellor  read  and  examined,  aid 
the  written  arguments  of  the  counsel  on  each  side  were  by  him  read  and  considered 

The  complainant  had  three  objects  proposed  by  the  bill  as  it  stands  amended— 
first,  to  have  an  agreement  for  the  division  of  the  land  enforced  ;  seeondbf,  to  bMW9 
an  account  of  the  profits  of  a  ferry  supposed  to  be  on  the  land  in  the  bin  metifiniisr!, 
conformably  to  the  said  agreement,  and  to  be  secured  in  the  receipt  of  one-haif 
thereof  in  future ;  and,  thirdly,  to  have  the  suppressipn  of  another  ferry,  set  op  near 
the  common  ferry  by  the  defendant. 

It  seems  that  the  defendant  considered  it  of  importance,  to  prove  that  tiie  feny- 
house,  &c.  are  not,  as  was  supposed  at  the  time  of  the  agreement,  on  the  tract  of 
land  which  was  to  be  divided.  He  therefore  obtained  an  order  for  laying  down 
lands  for  illustration.  But  if  the  Chancellor  conceived  it  ef  consequence  to  liare  (he 
precise  running  of  the  land  ascertained,  he  certainly  could  not,  without  vklM&ag  the 
well  known  established  principles  of  this  court,  undertake  to  deeide  on  the  Jxstioo, 
but  would  refer  it  to  a  juiy.  He  cannot,  therefore,  otherwise  than  regret,  that  tlie 
parties  have  incurred  an  unnecessary  expense.  It  appe^irs  that  they  were  in  pnssfi 
sion  of  the  ferry,  landing,  &c.  as  part  of  the  tract  of  land  devised  to  them  by  tbdr 
father;  that  they  agreed  upon  a  division  of  the  land  as  possessed;  and  that  tfaey 
have  since  held,  according  to  the  agreement.  This  court  cannot  then  do  otherwise 
than  say,  that  the  agreement  shall  be  enforced ;  and  that  the  complainant  is  entitled 
to  an  account  of  the  ferry,  as  prayed  by  the  bill. 

As  to  the  third  object  of  the  bill,  viz :  to  have  a  suppression  of  the  leixy  which  ii 
alleged  to  have  been  set  up  by  the  defendant  contrary  to  the  spirit  of  the 
and  the  rights  of  the  complaint,  there  are  not  perhaps,  sufficient  circi 
thereto  Telative  brought  before  the  court,  to  enable  the  Chancellor  to  decide.  Bat 
suppiosing  the  case  to  be  as  he  conjectures,  there  is  no  decision  that  he  Jmows  of^  in 
the  books,  or  in  the  records  of  this  court  which  can  be  thought  exactly  in 
He  conceives,  however,  that  the  question  may  be  decided  by  common  sense, 
out  the  aid  of  learning  and  authority.  If  two  persons  agree  to  set  up,  at  their  joint 
expense,  a  ferry  for  the  accommodation  of  travellers  on  a  certain  road,  and  the  feaj 
is  accordingly  set  up ;  and  then  one  of  them  sets  up  another  feny,  far  his  own 
emolument,  at  a  distance  of  twenty,  thirty,  fiffy,  or  gne  (lundred  yards  irom  the  oU 
ferry  to  accommodate  the  same  set  of  travellers ;  who  is  there  that  will  not  coaceffe 
the  act  to  be  a  direct  violation  of  the  rights  and  interests  of  his  partner  ?  But  if  the 
new  (eny  be  only  at  a  small  distance,  and  yet  is  only  for  the  accommodation  sf 
travellers  on  another  road>  who  would  not  otherwise  cross  at  the  old  fenj,  it  cannot 
be  supposed,  that  the  partner  is  entitled  to  have  it  suppressed.  Now,  whether  the 
new  ferry,  in  the  present  case,  be  of  the  latter  or  former  kind,  does  not,  as  has  been 
intimated,  clearly  appear.  It  is  impossible  for  the  ChanceUor  to  proceed  immedi- 
ately to  a  final  decree ;  and  therefore  the  last  question  may  remain  for  further 
sideration,  and  perhaps  further  preparation  relative  thereto,  may  yet  be  made. 
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when  a  oertaiii  WUliam  Murdotk  and  2kfchariah  Johnstm^  of  the 
city  of  AnnapoUs,  well  knowing  that  the  said  injunction  had  been 


Ihened,  that  tiie  defendaiit  accoant  with  tbe  complainant  for  0Be-ba]f  of  the  proAti 
of  the  feny  in  tbe  bill  mentioned,  from  tba  time  wben  the  defendant  took,  and  so 
long  ■•  be  baa  retained  tbe  wbole  profiti  thereof  ;^  that  the  parties  shall  further  ac- 
coQBt  wWi  each  other  relative  to  all  debts  whatever,  arising  on  the  agreement  afore- 
said «r  eitberwiae.  That  the  auditor  stats  the  aceonnt  or  acepunts^between  the  par- 
ties OB  noUee  to  them  given,  and  from  the  prools  in  this  caose,  or  other  competent 
Isgal  pnwia  which  shall  to  him  be  prodaced ;  and  that  having  stated  the  account  or 
uecomts  be  shall  report  and  return  the  same,  subject  to  the  exceptions  of  either 
fsrtj,  wmA  to  be  done  with  as  shaU  seem  just 

N.  B. — ^The  complainant's  bill  alleges,  that  tbe  new  ferry  is  set  up  at  a  distance 
of  about  twenty  yards.  Tbe  defimdant's  answer,  says,  that  the  new  feny  is  lower 
4owB,  on  hb  own  land.  But  whether  there  are  different  roads,  &c.  as  before  men'- 
tisMd,  is  not  yet  established. 


■Mii^ 


On  the  28th  of  March,  1799,  the  defendant,  by  his  petition,  on  oath,  stated,  that 
for  many  years  from  the  time  of  the  death  of  bis  fother,  the  accounts  of  the  profits 
and  ezpeoditures  of  tbe  land  called  Vmied  Frietuiiiipt  to  which  the  feny  was  alleged 
to  bdoog,  were  kept  in  certain  books  of  accounts,  or.  entries,  which  contain  also  tbe 
general  accounts  between  them,  as  well  relative  to  tbe  said  larm  and  feny,  aa  other 
transactions  concerning  their  father's  estate,  and  their  common  concerns,  which  he 
cannot  otherwise  ident^y  than  by  reference  to  their  subject  matter,  were  left  in  the 
possession  of  the  plainUf,  and  were  then  in  his  possession  or  under  his  control ; 
that  this  defendant  ejtpects  to  prove  by  them  various  chaiges,  for  which,  be  has  no 
other -proof.  Whereupon,  it  was  pi;syed,  that  they  might  be  produced  before  the 
anditor,  tic. 

THoOk  Mardk,  1799.— HAirsoir,  OhmuxUor.—Orderetk  that  the  compUinant  do  fortti- 
with  pioduce  to,  and  lodge  with  the  auditor  for  the  purpose  of  his  stating  an  iwoount 
between  the  partice,  every  book  in  his,  the  complainant's  possession,  which  contains 
any  eatiy,. memorandum,  or  statemunt,  relative  to  the  matter  in  dispute  between 
; ;  and  to  the  account  to  be  stated  in  conformity  to  the  decree  in  this  cause  lately 


On  the  ISth  of  April,  1799,  the  auditor  filed  a  report,  in  which  he  said,  that  in 
obedience  to  the  decree,  alter  having  given  notice  to  the  parties,  and  having  received 
what  further  testimony  they  chose  to  produce,  he  bad  slated  accounts  Nos.  1,  2, 8, 4* 
and  5.  That  account  No.  1,  was  a  copy  from  the  books  of  complainant,  commencing 
in  the  year  1775,  which  appeared  to  have  t>een  adjusted  and  settled  by  arbitrators, 
^od  after  charging  fnteresi,  the  balance  struck  on  the  14th  of  J'une,  1787,  which 
then  amounted  Xa  £W0  0$.  4d.  That  for  this  account  there  did  not  appear  any 
other  evidence,  or  voucher,  except  the  waste  fx>oks  and  ledger,  lodged  by  the  com- 
plainaDt  where  tbe  original  entries  appeared  to  have  been  made.  That  Na  2,  was 
an  account  of  the  ferriages  received  by  the  complainant  for  bis  proportion  of  tolls  aa 
entered  in  his  cash  book  monthly,  commencing  on  the  28d  of  Afi^,  1786,  to  the  Slst 
ef  October,  1796.  And  from  this  view  of  the  profit^  the  auditor  had  made  an  esU- 
mate  on  the  back  of  said  account  of  the  probable  monthly  receipts  at  said  feny. 
That  No.,  a,  was  an  account  stited  from  the  balance  on  account  No.  1,  which  wis 
stated  in  that  manner,  in  order  that  the  private  accounts,  and  the  account  ibr  the 
profits  of  the  feny  might  be  distinct  That  in  this  account,  the  defendant  had  credit 
for  his  half  of  jei46  7s.  Bid-  being  sundry  receipts  which  he  had  exhihilsd,  sad 

61  v2 
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issued,  an4  served  on  the  said  GUbert  Murdock^  and  acting  as  bis 
agents,  and  with  his  consent,  secretly  and  with  great  haste  coa- 


which  do  Bot  appear  tp  have  Jbeen  entered  on  the  tomplainaDt's  books ;  tbey  tffpm 
to  be  accounts  against  £.  and  S.  Norwood;  but  bow  §u  tbe  complaiiiavt  was  con- 
cerned  in  the  whole  of  the  said  debts,  the  auditor  canoot  say.  Tb»  belaoM  dae  fb 
complainant,  on  t)us  account,  including  interest  to  this  day,  ammmfeed  la  JBtB  IS^K. 
That  account  No.  4,  was  the  complainant's  prpportioB  of  feniagas  from  thaSlhrf 
September,  1790,  to  the  28d  of  June,  1796,  with  interest  thereoa  to  ttria  day,  amooil- 
ing  to  X 164  9s.  24.  That  account  No.  6,  Was  a  further  account  of  feniagas  fissi 
the  Ist  of  November,  1796,  when  the  defendant  moved  the  fenry-boat*  tie.  frwlhi 
old  ferry  to  the  new  feny  erected  on  hia  own  landing,  amounting  to  4964  U.  ML 
exclttsnra  of  interest. 

2M  ifny,  1799.— HiursoN,  CftoncsOor.^-On  the  complainant's  motkn  it  is  (^ 
dend,  tbit  the  auditor^  report  and  the  accounts  by  him  stated  in  this  caussk  ihall  ba 
approved,  ratified,  and  confirmed ;  unless  exceptions  tliereto  ba  filed  on  sr 
the  1st  day  of  August  next;  provided  a  copy  of  this  order  be  served  on  lbs 
dant  before  the  6th  day  of  July  next 


'  On  the  27ti)  of  July,  1799,  the  defendant  filed  exceptions  to  the  auditor^  report; 
ftttt^  for  that  the  account.  No.  I,  was  not  an  account  settled,  or  acquiesced  is  dy  lbs 
tomplainant  or  defendant,  and  is  erroneous  and  unjust;  and  was  so  proved  by  the 
said  Zachariah  M'CubbIn,  particularly  in  the  item  of  £400,  charged  fey  Am  defen- 
dant for  difference  of  soil,  8ic.  whith  was  the' whole  dflTerence  of  soil,  Iec^  and  one- 
half  whereof  only  ought  to  have  been  charged  to  the  defisndant  Sieemi,  fat  thai 
the  auditor  had  no  proof  of  the  account  of  ferriages  received  and  charged  b>  the  de- 
fendants, but  Written  accounts  of  the  complainant's,  and  which  were  in  no  wise 
authenticated.  Third,  for  that  the  auditor  had  not  made  allowances  tor  the  defeateC 
which  be  was  entitled  to,  and  which  were  specified  in  the  account  filed  by  Hm. 

Isf  JSuguti,  1799.-^Hahsok,  Ckancdhr, — On  complainant's  motion,  Ordirtd,  fM 
the  defendant's  exceptions  be  heard  on  the  first  w^k  in  the  foOowing  tem;  pia- 
vided  a  copy  of  this  order  be  served  on  the  defondant,  or  his  solicitor,  at  any  tii 
during  the  present  month. 


A  copy  of  this  order  having  been  served,  the  matter  was  submitted  for 
nation. 

liih  October,  1799.— Hanson,  Ch/snceUor.^tho  order  passed  on  the  first  day  of 
August  last  having  been  duly  served,  and  no  argument  being  o^ered  on  the  ddfea- 
danftt  part,  and  there  being  a  submission  on  the  part  of  the  complainants,  the  ChHr 
cellor  considered  the  exceptions  of  the  defendants ;  and  it  is  a<yudged  and  Orivd, 
that  the  same  be  overruled,  and  that  the  report  of  the  auditor,  and  the  accounti  bgr 
him  stated,  be  approved,  ratified*  and  confirmed. 


This  order  having  been  passed  upon  a  submission  of  the  matter,  made  andcra 
misapprehension  as  was  alleged,  the  case  was  again  lirougfat  before  the  conrl 

MA  2Vbecffiter,  1799.~Hanson,  CftonceUor.— The  compldnanfk  counsel  haviag 
admitted  that  it  had  been  understood  between  him  and  the  counsel  of  the  defendant, 
that  the  aigument  on  the  exceptions,  which  had  been  appointed  to  take  place  dnriig 
the  first  week  of  this  term  should  be  postponed ;  and  that  in  consequence  thereof  fbs 
said  defendant's  counsel  had  foiled  to  attend  at  the  appointed  time ;  and  the  Cbaa- 
cellor  having,  on  the  idea  of  the  said  counsel's  abandoning  the  exceptions,  wbicb 
weie  not  sufllciently  pointed  and  particular,  passed  an  order  ratiQrhig  the  audilor% 
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tmnedy  and  completed  the  erection  of  said  fence,  in  direct  violation 
of  the  said  injanction.    Whereupon  he  prayed  for  an  attachment 


Kpoft;  it  WM  dfltenniaed  that  ttw  said  oider  be  rescinded,  and  that  the  said  cxeep- 
tkomm  be  debated.  The  aigmneDt  of  tte  coanael  on  each  side  was  aceoidliigly  heaid 
aad  cooHdend* 

Thtt  pieeeDt  cause  appears  to  the  Chancellor  to  be  one  of  those  cases  in  which  it 
li  cjLbeiuelf  dificnlt,  if  not  altogether  impnciicable,  for  him  to  do  complete  justice 
wifboot  Tiolatinc^  strict  law,  which  he  is  not  at  Kbertjr  to  dispense  with,  and  depart- 
ing fitMD  established  principles.  He  therefore  feels  himself  under  embanrasment, 
end  to  retiere  himself  fiom  it,  as  well  as  to  make  an  end,  in  the  mo$t  eligible  man- 
ner, of  a  contest,  which  hath  been  attended  with  much  expense,  delay,  and  vexation, 
he  thinks  proper,  before  he  proceeds  to  a  decision  on  the  aigiiment,  or  gives  any 
intiBMlion  of  his  opinion  relative  to  its  merits,  to 'make  a  proposition,  on  which  he 
reqacslB  tibe  parties  immediately  to  determine.  His  proposition  is,  tiiat  flie  parties, 
by  writing,  ta  he  here  filed,  shah  inbmit  to  him,  as  an  aibitralor,  all  matters  in  dis« 
pnte  between  them  in  this  cause ;  and  ffui  an  order  be  thereon  passed  by  consent, 
for  aobmitling  as  aforesaid,  and  that  a  decree  be  passed  on  his  award,  when  re- 
tnmed ;  and  that  each  party  iball  be  at  liberty,  notwithstanding,  to  appeal ;  in  order 
flat  the  Comt  of  Appeals  may  reverse,  or  change  his  decree,  in  case  his  award  shall 
be  liaUa  to  such  objection  or  objections,  or  contain  sach  error  or  eirrors  as  might 
be  deemed  soAcient  to  set  aside  an  award  piade  by  any  other  person. 

The  partiei  having  eonsidered  ttis  propontlon  and  reftised  to  accede  to  it,  tlie 
eaae  was  again  sabmitted. 

IM  NoMmbir,  17M.— Hawsok,  Claiicfffor.— The  complainant  having  veriMlly 
rribeed  to  comply  with  the  pfOposition  ibade  by  the  Cbaocettor  on  flie  6th  Instant, 
the  dnacellor  is  nnder  the  necessity  of  deciding  acconling  to  what  be  conceives  the 
nics  of  Inw,  and  the  established  principies  of  this  court; 

If  Hm  setttement  made  by  ttie  persons  who  tee  stated  to  have  been  appointed  by 
the  parties  to  decide  between  them,  eool^  be  considered  as  a  regular,  final  and  com* 
piela  award,  it  would  not,  in  this  court,  avail  the  complainant.  It  is  notorious,  flnt 
this  conrt  never  compels  the  perfoimanee  of  ea  award,  merely  as  such,  unless  made 
mder  an  order  on  the  submission  in  court  of  the  parties.  But  the  said  settlement 
be  eonsidsfed  as  an  award.  For,  vupposing  that  a  submission  to  the  said 
bad  been  regularly  made,  it  does  not  ^ipear  that  the  said  settlement  was 
cvnr  deela^  and  delivered  as  an  award.  If  the  said  setflement  is  not  to  be  con- 
siderad  as  an  award,  in  what  other  way  can  It  be  considered  as  effectual  ?  Can  It  be 
mesived  as  evidence,  that  on  the  day  of  its  date*  the  balance  stated  to  be  due  to 
Edward  Norwood,  was  actually  due  to  bim?  No  I  It  is  expressly  stated,  tiiat  the 
setflement  was  made  chiefly  fiom  the  books  of  the  complainant;  and  all  that  can  be 
iaftned  from  it  is,  that  the  said  persons  were  satisfied,  that  there  was  a  certain 
balance  due  on  a  certain  day  fiom  the  defendant  to  tbe  complainant  The  second 
and  third  exceptions  not  having  been  insisted  on  by  tiie  defendant ;  and  his  counsel 
baring  in  open  court  expressly  declarsd,  that  they  would  not  insist  upon  the  same. 

U  i»  hereby  adjudged.  Hut  the  ijrrt  exception  of  the  defendant  be,  and  it  is  hereby 
admitted  to  be  good;  and  that  the  second  and  third  exceptions  of  the  said  defon- 
daat  be,  and  th^  are  hereby  disallowed.  It  is  further  Ordered,  that  the  auditor 
re-state  the  account  No.  1,  on  such  evidence  as  has  been  or  shall  be  produced,  not 
considering  the  settlement  aforesaid  as  evidence.  But  it  appears  to  the  Chancellor 
that  the  fuU  sum  of  £4fiO  for  the  difierence  in  vaine  of  flie  land,  &e.  ought  to  be' 
charged  to  the  defendant,  tbe  persons  i^pointed  to  vahie  having  by  |dain,  unequi- 
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against  them,  and  that  the  said  OUberi  Murdoch  mig^t  be  eom 
pelled  to  remote  the  part  of  the  said  fence,  erected  since  the 
yice  of  the  said  injunction. 

— , -, ^ ,1   ■  ■ r*— ^ 

Tocal  language,  awarded  it  to  be  paid  by  him  fiac  tbd  «aid  diflmDM.    Bit  m 
fore  to  be  charged  with  it. 

On  the  Sl9t  of  Janaary*  1800,  the  auditor,  in  obedience  to  this  arder,  repoiM. 
that  he  bad  re-stated  an  account  No.  6,  between  the  cMnplainaat  and  dcfindml, 
on  wtnch  there  appeared  due  to  the  defendant  £2SS  17«.  lid.  inclndii^  inteieiL 
That  from  exhibits  filed  by  the  defendant,  he  had  stated  another  account,  No.7,sa 
which  there  waa  due  to  the  defendant  £68  0f.  id,,  including  inti»eit.    Bottbft 
the  evidence  from  which  it  had  been  stated,  wwp  receipts  for  money  stated  to  tare 
been  piMd  by  the  defendant  on  account  of  £.  &  S.  Norwood,  without  any 
legal  proof  of  the  facts,  as  to  the  actual  payments  of  the  defendant,  or  the 
Writing  of  the  persons  .to  whom  such  sums  w^ra  stated  to  have  been  paid;  fiiaft  lis 
bad  therefore  stated  the  account  No.  7,  distinct  from  account  No.  6.    That  be  hid 
stated  in  No.  8,  a  summary  of  the  testimony  taken  before  him,  and  from  the  sddl- 
tional  testimony  and  exhibits  filed  by  the  parties ;  on  wJiich  he  had  made  saadiy 
remarks,  and  stated  his  objeptioni  to  such  parts  thereof  as  ought  to  be  rajected.  IM 
the  Complainant  had  filed  three  waste  books,  one  cash  book,  and  one  tedgar  mnfced 
E.N.No.  1;  £.N.No.2;  E.N.  No.  9;  £.  N.  No.  4;  andBi.  N.  No.ff;batffQn 
which  the  auditor  bad  made  no  extract  or  chaige ;  those  books  not  being  proved  or 
sdmitted  as  legal  testimoDy  1^  the  defendent.    They  appear  to  have  been  filed  to 
prove  the  defendant's  knowledge  of  the  accounts  therein  stated,  many  of  the  aatriae 
having  been  made,  as  proved  by  the  deposition  of  a  witness,  in  the  haad^wti^  of 
the  defendant.    Tbat  he  had  else  stated  account  No.  9,  wherein  be  bad  bcoag^  the 
balances  due  the  complainant  on  the  aceounts  Nos.  4  apd  5,.  for  the  fcny,  and  lbs 
balances  due  the  defendant  on  account^  No.  6  and  7,  Ivbicb  left  a  balance  due  the 
complainant  of  «£456  12i.  8d,  inclodiog  interest  to  that  date.    Tiial  he  had  aba 
st^ed  account  No.  10,  taking  tte  bkdance  due  the  complainant  for  the  lerry»  and  the 
balance  due  the  defendant  on  account  No.  6«  leaving  out  No.  7,  in  ease  it 
not  )>e  allowed,  which  left  a  balance  due  the  complaiiuuit  of  £619  i9».  Odn  ii 
ding  interest.  v 

To  this  report  of  the  auditor,  the  plaintiff,  on  the  19th  of  April,  ISOO^ 
firtt ;  for  thsit  the  auditor  hath  chaiged-the  complainant  vrith  the  sum  of  £$i  9s.  4d, 
being  the  amounit  of  account  No.  7,  although  there  is  no  proof  to  estaMisfa  aarjcf 
the  items  contained  in  said  account ;  end  therefine, the  sameoogbtnot  to  have 
allowed ;  zeciund,  for  that  the  auditor  hath  omitted  to  charge  the  defendant 
sundry  suqns  pf  money,  and  with  sundry  articles  properly  chaigeaUe  itt 
AU  of  which  are  particularized  and  enumerated  in  the  books  of  accounts,  mafkad  E. 
N.  No.l,  to  £.  N.  No.  ^^  inclusive;  although  the  defendant,  in  sundiy  instaans, 
hath  charged  himself  therewith,  in  his  own  hand-writing;  tkhtd,  for  that  the  mA 
auditor  hath  charged  the  complainant  in  account  No.  6,  with  the  sum  of  £Sn  ISl  Ti, 
for  difference -of  the  buikitogs,  without  aUowing  him  any  credit  for  nudefials  feoad. 
and  for  payments  made  to  workmen  for  erecting  the  same;  fiwrtk^  for  that  the 
said  auditor  hath  charged  the  complainant  With  the  ainount  of  the  accounts  Nos.  € 
and  7 ;  although  the  said  accounts  originated  and  accrued  more  than  three  f eais 
before  the  filing  of  the  original  bill  in  this  cause.  And  therefore,  now  baned  hf  the 
act  of  limitations..  Which  said  act  of  limitations,  the  complainant  insists  on,  in  ter 
to  the  said  accounts,  and  all  other  accounts  between  the  said  paitiea,  existiag  fv 
three  years  previous  to  filing  the  said  original  bill  in  this  case. 
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CfUierlJIkarieek^bf  las  aaswcr  m  oath  to  this  pelitioii,  posi- 
tiTeljr  demed  the  whole  charge  of  a  breach  of  the  injiinctioii 


A»d  M  tte  SUM  a«f,  tift  Mrada&t  alM^  «iiMplad  to  Om  lUM  report  of  tte  md^ 
tor;  ^nty  iir  that  tte  aHlitor  bM  not  cbafyad  file  conpWnMit  irith  the  defea- 
dMt'k  diMie  of  hif  fttfatrli  peiwMl  eetete.  decreed  tgidiMt  the  compbiiMiit  as 
CMBBotw  of  his  said  ftlhcr,  bjr  the  Oiphans  Court  of  Baltiiiiore  county ;  mcomI, 
ftr  Ihet  tte  alowancee  mde  to  the  rompleiiMint,  per  eccovntt  of  feniegee,  Nee.  4 
•ad  S,  an  not  aathoriscd  by  the  peoof  in  the  caoee,  but  are  conjectand ;  tkkd,  for 
ttnC  Mm  aaditor  has  relhscfd,  agaiaet  proof  in  this  cense,  to  aVow  the  defendant  for 
IhiiteeB  yean' feiriagee  as  mana^of  the  ftm  on  OkiM  .FWeiuM^;  ftmrth,  for 
that  the  anditor  has  felhsed  to  aUow  to  the  defendant  tte  credit  side  of  the  account  0., 
No.  5f  proved  by  WilUaai  Hammond  and  Zaehaiiah  McCubbin,  to  have  been  ad- 
mttted  i^  the  com|ilainant»  and  also  established  bj  the  deiindant  by  other  pioof  in 
the  CMMe;>|^Jbr  that  the  aoditor.mieceoceivinc^  the  decision  of  the  Chanel 
iv,  has  rejected  evidence  to  eataUish  the  tmlh  oi  the  ftcts  stated,  and  itoms  entered 
m  the  cmdit  Aide  of  the  said  aeeoont  C,  No.  6;.  sistt,  for  that  flie  auditor  has 
rsfiistd  tomake  to  the  defcndant  an  allairance  of  the  seveiai  itoms  eetabiisbed  and 
paoved  aiphMt  the  complainant;  by  John  Borsey,  ahibit  B.;  Arehibald  Moncieiff, 
eafcihit  O.  C.  and  E. E.;  Wiliiam  Rnseeli,  exhibit D.D.,  and  abo  the  items  proved 
by  Elam  Beiley,  AHen  DOfsey,  and  Samuel  Godman. 

aisl  Jfep,  laoo^-HAWSoir,  OAaNttODr.— The  4ay  appointed  for  arguing  the  «• 
eeptious  to  the  auditor^  report  having  mived,  and  the  Chancellor  being  ready  to 
einmiae  said  eaeeptions,  and  to  heat  the  argnmenti ;  neither  the  defoodant  nor  his 
connoel  ai^esred.  On  acoount  of  tho'  absence  of  said  counsel,  the  defondant,  per- 
haps^ Imd  he  been  preeent, migbthsive  had  tlw  cause  adjoumed ;'but  the  complaln- 
ant  and  feis  counsel  being  anxious  for  a  speedy  decision,  prayed  the  Chancellor  to 
pvDceed  without  hearing  any  argument,  or  recetving  any  obeervatioos  on  either  side. 
Tlie  request  appearing,  under  all  circumstances  of  the  cese,  to  be  reesonable,  tho 
faMmrellnr  has  acceedingiy  examined  the  said  exceptions,  with  all'  the  paperB  and 
paoceediage  vefoned  to^  and  has  had  oertain.eKplanationB  Snua  the  auditor,  without 
which,  it  was  extremely  diiBcntt,  if  not  impossible,  to  nndentand  the  merits  of  the 


The  Chancellor  considered  first,  the  oomplainanfr  exceptions,  flrti  aod  fburth. 
He  coaeeiveathat  the  complainant  is  entitled  to  the  bar  of  the  act  of  limitations 
against  all  theartides  in  accounts  Nos.  6  and  7,  except  the  two  lart  artielefl  in  No.7, 
vrhich  appear  to  be  chaiged  within  the  tlire^  years  next  preceding  the  filing  of  the 
bn.  The  manner  in  which  the  complainant  has  claimed  the  benefit  of  the  said  act, 
sppeanrto  be  proper.  It  was  indeed  the  only  manner  in  which,  under  the  circum- 
stances  of  the- esse,  he  could  hsTe  claimed  it.  As  to  the  said  two  articles  in  No.  7, 
it  appean  to  the  Chancellor  that  they  are  not  safflciently  proved.'  The  said  ac- 
eopnto,  therefore,  Nos.  6  and  7,  ought  to  have  been  wholly  rejected  by  the  auditor, 
except  ttieartide  of  i6l  IDs.  <kl.,  charged  for  the  complainant  in  No.  6,  which,  as 
the  aaditor  stotos,  was  admitted  by  the  complainant.  Second,  as  to  the  second  ex* 
eeptiiMi,  it  appears  to  the  Chancellor  indefinite  and  uncertain.  It  does  not  specify 
the  Booney  and  particular  articles  chargeable,  as  it  sajrs,  in  account.  Is  the  Chan- 
cellos  expected  to  go  all  over  the  fkve  books  referred  to,  and  to  find  out  from  conjec- 
ture wittch  are  the  particular  articles  meant  by  the  exceptions  ?  Besides  the  said 
books  not  being  oonsidcved  as  evidence  for  the  defendant,  the  auditor  states  that  he 
did  not  consider  them  as  admissible  for  tiie  complainant.  The  said  exception  is 
diiaUawad.   3Md,  vrith  respect  to  this  exception,  the  auditor  states,  that  there  was 
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generally  and  particulmly,  and  declared  that  nettfaer  WUUtm  Jfar- 
doek  nor  Zachariah  Johnmm  acted  as  his  agents,  nor  with  Us 


•o  «videiKe  of  the  msterialp  found,  ezeept  Um  oomplaiiMiit'k  books*  wlicli  vtan  u( 
fcoyed ;  and^  upon  tbe  wboie,  tiie  exception  is  diaaUowcd. 

The  diaocellor  proceeded  to  coniider  tbe  defeodaiit^  ezeeptios ;  Jbil,  then- 
ditor  statee,  asd  the  Chancellor  perceives,,  that  tfaece  is  no  erideiKe  of  tlito  ctoi 
except  the  books  of  the  coB^plaioant«  which  have  been  rejected  as  Mt  i**^  pmii' 
The  Chancellor  perceives,  indeed,  that  the  ciedit  by  JSdward  Norwoed  to  flteHl 
Norwood  for  £S4  lOf.  Od.,  is  opposed  U>  afharge  against  fiaiMal  Norwood  d't 
balance  of  £168  Ss.  Ad.    The  exception  is  disallowed.    Smmi,  it  wasnght  te 
the  auditor  to  take  tbe  average  of  the  ferriages;  what  else  could  he  do  r    Wedda 
juiy  in  fixing  damsges  require  proof  of  each  receipt?  No!    The  excepttsn  »dv> 
allowed.     2^Un^  theife  is  no  proof  of  any  agrsesiefit  or  undentaadia^  between  fts 
parties,  that  the  defendttit  was  to  be  allowed  lor  managing,    "^irs.  ftsfiMftar 
the  complainant  managed  lik^ewise.    Upon  the  whole,  the  ^i""^  seems  ivnpcr, 
and  the  exception  is  twcordingly  disallowed.   Fourth^  account  C.  Wo.  S,  itseeM 
is  an  account  of  debits  only,  taken  from  the  acooont  setfled  by  the  ariMlnlan,  ni 
entered  in  Edward  Norwood's  books.     The  auditor  tightly  coaeeivwl  it  pnper, 
that  those  bookS)  which,  for  want  of  probate*  were  not  allowed  as  evidence  ftr  hte! 
should  not  be  taken  against  him.  They  were  eatiraly  hud  aside,  as  was  afao  flis  sivaid. 
lytk.  this  exception  is  indefinite  and  uncertain.    It  specifies  nothing     It  do«  not 
appear  that  the  auditor  has  rejected  any  l«gal  satisfaetoiy  inooT.    Tbe  enspCiBB 
is  therefore  disalfewed.    BisBth,  it  does  not  appear  to  the  Chanceilor  thst  aey  Hem 
or  article  due  to  the  defendant,  is  estaUished  and  proved  against  the  nnmniiiiwil  fay 
any  of  (he  persons  or  exhibits  mentioned  in  this  exeeirtion;  and  it  is  IbaiefiMu 
disallowed. "     ' 

It  is,  thereupon  Ordind,  That  the  andttor  coixect  his  account  between  the  eom- 
plainant  and  defendant,  or  state  a  new  account  between  them,  agroeably  to  flie  opi- 
nioas  of  the  Chancellor  and  principles  herein  contained ;  and  that  ha^ne  so  dok 
he  return  the  said  account  to  tfaiscourt,  and  that  thereon  the  Ohanci^willH^ 

ceedtoafinal  decree;  that  is  to  sa^  the  account  to  be  letunwd  by  tbe  ^^ 
not  be  liable  to  any  exceptions ;  provided  it  be  stated  agreeably  to  the  CfaaBttk<b 

opinkms  afoiesaid.  and  his  decisions  herein  cenhuned  on  the  excei^ 
the  complainant,  and  of  the  defendant.    To  admit  new  exceptic«  alter  what  hm 
pused,  or  to  aUow  a  coinetion  or  aniendment  of  (hose  exeeptions  on  wfaicb  the 
ChancefloB  has  decided,  would  be  unreasonable.  whko  «. 

Sf™  ^  T  T""'  '^'''^  ""•  ^^lA^n^i  and  defe;>dant,  ^21^- 

W*/uns,  MOO.-IUN80N.C5la««aor.-Theauditoroftbkcort 
retumed  an  account,  agreeably  to  the  opinions  of  the  ChSTid  aS  ^^ 
«p^d  m  Uje  oMer  or  written  decla«tion,  c^f^^^^^T^ 
on  toe  exceptions  ofeach  party  to  the  preceding  wp«^  "«««««  dea«n 

It  IS  thereupon  Z)€cr«d.  that  the  Uut  stated  account  and  report  of  tbe  a«dil»  fe 
confimed;  that  the  defendant  pay  unto  the  comphdnLTi^ErfiJ^I^^ 

'"1^.1'T't^^  "^^"^  *«  "^  ^^^^  the^STSy^Sii^^ 

«dd  defendant  to  the  said  complainant;  ^  the  said  suil?^ t^^Tfill 

the  said  day  unUl  the  time  of  paymentortevyii^  thereT^ 
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knoidedge  or  <ccm8eiit,  in  the  matter  imputed  to  him.  IVSOam 
Murdoek  and  Zackariah  /oArMon  answered  severally  on  oath ;  they 

■ecomliDgljr  be  paid  or  Ie?ied.  And  it  is  fuitfier  JkertmL,  that  tlw  agreement  stated 
in  the  liiU  fordhridittg  tiie  land  called  UtriM  FrimidMp,  shaU  be  carried  into  effect ; 
and  that  aecOnlingiy  the  defendant  by  a  good  deed,*  to  be  acknowledged  and  receided 
agreeably  to  Jnw,  sludl  giTe»  grant,  bargain,  and  aell,  release,  and  confirm,  and  convey 
totfaecomplaiDant  and  his  heirs,  all  tbat  part  of  tbe  said  tract  of  land  called  Um»§d 
Rmdtk^^  wtiich  has  long  been  and  now  is  in  the. said  Edwani  Norwood's  posses- 
sion, as  stated  in  the  bUl  and  admitted  inthe  answer,  nnder.the  agfeeipent  aforesaid. 
And  the  said  Edward  in  like  manner  shall  conrey  to  the  said  Samael  Norwood  and 
bis  heirs,  all  the  other  part  of  the  said  l/Mfed  JWdMCiA^,  now  In  posssssion  of  said 
Suanel,  as  Mated  in  the  hin  and  admitted  in  the  answer.  And  the  intent  of  this  da> 
cree,  conformably  id  the  agreement  of  the  pwtiss,  is;  that  the  bfaneh  from  the  two 
sycamores,  of  from  the  place  where  tliey  stood  in  case  tliey  are  not  now  standing. 
Dear  the  mouth  of  the  diy  ran,  shall  be  the  di?isioo  line,  until  it  Interieeti  the  road 
to  the  fidls ;  that  the  next  Kne  for  division,  shaU  be  the  road  towards  Baltimore  to  the 
top  ef  the  hill ;  thence  the  divicfing  line  shall  run  to  the  head  line,  so  as  to  make 
equal  qoantity  of  wood  and  land  to  each  parly ;  and  that  the  part  of  Edward  Norwood 
ahall  be  that  part  on  which  the  n^  bnildings  stand. '  > 

The  agreement  aforesaid,  for  a  division,  does  not  contain  such  precision  as  might 
be  wished,  even  with  respect  to  the  division  of  the  land ;  but  as  the  parties  each 
rtete  a  posscsaion  for  many  years  undekr  the  agreement ;  and  by  experience  it  can  be 
made  certain ;  and  as  justice  cannot  be  done  without  enforcing  the  said  agreement, 
er  giving  it  vnl»fity,  so  for  as  may  be,  the  QhanceUor-  conceives,  that  to  s^  It  is 
aoch  an  agreeinent  as  this  cbutt  cannot  enforce,  would  be  a  disgrace  to  the  court. 
Whether  or  not  indeed,. the  court  has  jurisdiction;  and  whetiier  or  not  it  shall  use 
ib  discretion  in  exercising  that  jurisdiction,  must  frequently  depend  on  the  mere 
cucumstances,  which  distinguish  one  case  from  another.  Iiet  it  Only  be  considered 
what  would  be  the. situation  of  the  perties  in  the  present  case,  if  the  court  should 
determine,  that  hotwithstancBng  tlie  agreement,  the  parties  are  to  be  deemed  tenants 
in  common,  ehch  liable  to  a  suit  for  profits,  be.  But  as  to  the  other  part  of  >|he 
agreement,  that  the  profits  of  the  feny  be  equal>  it  does  not  appear  to  the  Chan* 
cellor,  that  it  is  definite  and  certain  enough  to  ground  a  decree^  definite  and  certain 
as  every  decree  ought  to  be;  that  k  to  say,  this  court  cannot  pass  a  decree  direct 
iog  Samuel  Norwood  to  provide  imcb-  a  boat,  such  and  so  many  hands,  such  ropes 
and  other  materials,  specifying  and  particularizing  all,  as  might  appear  preper  for 
canying  on  the  feny  to  advantage.  This  court  cannot  do  this,  because' the  agree- 
&«&t  specifies  nothing;  and  because  this  court  certainly -cannot  make,  change  fr 
0^  model  an  agreement  But  as  hothing  is  more  clear  to  the  Chancellor,  than  that 
the  meaning  of  the  agreement  was  tbat  each  party  should  take  one-half  of  the  profits 
<)f  s  feny  to  be  carried  on  at  the  place  where  the  ferry,  which  vras  the  subject  of  the 
^Si^aement,  was  carried  on,  or  so  near  it;  as  to  enjoy  the  custom  which  thatieny 
^<HiM  have  eigoyed ;  the  Chandellor  thought  proper  to  deeree  as  he  has  done  with 
i^npect  to  the  profits. 

^Qd  it  is  fiirther  Dicreid,  that  the  defendant  Samuel  Norwood,  be,  and  he  is 
^by  ei^oined  to  permit  the  said  Edward  Norwood  to  take  and  to  pay  to  the  said 
^ward  weekly,  one*half  of  the  profits  arising  finom  any  ferry,  by  the  said  Samuel 
^*>iMd  on,  at  the  place  where  the  feny  mentioned  in  the  bill  was  kept«  or  so  near 
^  place,  as  to  take  custom  which  would  otherwise  go  to  any  fony  k^  at  said  place ; 
f>^  that  the  said  Samud  Norwood,  be  fiurtber  enjoined  not  to  distnrb,  molest,  or 
'^*»tn^  the  said  Edward  Norwood  in  the  enjoyment  of  one-half  of  the  piofits  of 


484  MURDOCK'8  CA8B. 

eay  they  did  not  act  as  the  ageiilsy  of'  ^th  the  consent  or  knw^ 
ledge  of  GUhert' Mwrdock ;  that  they  together  drore  some  sheep  Id 


each  feixy,  or  In  otnying  oo  a  feny  at  the  nid  place,  in  caie  tb»  laid  Sdw»d4si 
tkink  proper  to  provide  Ibr  canyiai^  on  the  >aine»  oq  the  said  SaaMel's 
neglectiQg  to  cany  the  same  on  jointly  with  Uie  laid  fidw»d»  or  Mgly, 
the  Mid  Edward  one*half  of  the  profits;  and  that  the  said  SaBMiel  be  fiuthar  sa- 
jeined  not  to  change,  or  stop  up,  or  obatnict  the  passage  of  any  roadt  on  eitlMr  mk 
'  of  the  river  leading  to  the  said  feny/nHfliottt  the  consent  of  the  said  £d«aad;  lit 
that  all  access,  as  heratofofo,  shall  be  allowed  by  -the.  said  Samuel,  to  every  pensa, 
carriage,  hone  or  other  animal*  or  thing  coming  to  the  said  fcny,  or  which  woidd 
come  to  it,  in  case  then  was  no  obstmctien*  And  in  case  the  said  Seonsl  4si 
nfttse,  neglect,  or  delay  to  cany  on  a  feiry  jointiy  witb  the  said  Edwaid,  st  the 
place  whero  the  feity  aforesaid,  first  mentioned  in  the  hill,  was,  carried  en,  sad  tbi 
said  Edward  shaH  think  proper  to.cany  on  the  same  finr  their  joint  benefit,  hsi  the 
said  Samod,  is  hereby  enj<aned  net  to  cany  on  without  the  said  Edward's  csasw^ 
any  ferry  which  shall  inteifero  with*  or  take  custom  from  the  ferry  earned  en  at  the 
aaidplace.  And  in  ease  the  ^d  Edwaid.  on  the  said  Samuel's  lefimakn^gkctiBg 
or  delaying  as  aforesaid,  diall  actually  set  up  and  cany  on  a  ieiiy  at  tlie  phoe 
said,  he  shall  pay  weekly  to  the  said  Samuel,  ene>half  of  the  prefita  thenoC 
deducting  the  ezpenae  incurrod  in  so  setting  up  and  panying  on.  And  U  is  finther 
Dsensd,  that  the  defiindaat  pay  unto  the  complainant,  the  costs  by  bim  ffy"'*'^, 
in  the  prosecution  of  his  suit»  attKranting.  as  taxed  hy  the  r^gistsi^  to  the  qesnti^  ef 
18;2S0  pounds  of  tobacco.  «' 

On  tbe  fhllest  coasldeielion  of  all  tlio  circumstances  of  this  case,  and  ef  tta  prin- 
ciples established  in  this  courts  the  Chancellor  hss,  at  lengthy  passed  a  decnab 
which,  independent  of  the  consent  of  the  parties^  and  of  .another  tribuaala  mask  be 
final.  After  much  anxious  ihought  he  has  satisfied  his  own  judgment  and  ei» 
science.  His  fillings  wiU  be  mucb  gratified  if  the  parties  sbaU.be  satisfied,  tU  hs 
bas  done  neitber  mora  nor  lem  than  his  duty  required ;.  hut  it  appeared  to  bim  pes> 
sttde,,  without  their  consent*  to  place  them  precisely  in  the  situatioB  contemphtri 
by  their  agreement  It  has  hitherto  been  his  practice  to  oonaoll,  as  ftr  as  fnrfiiWr, 
eonsistentiy  with  justice,  the  welfiue  of  every  person  who  baa  eome  befiiie  ban; 
and  tberefon  he  has  not  unfiEoquently  proposed  tosettleacontioveisy»  and  to  mwe 
mttcb  fiirtber  vexation  and  expense  by  a  decree  er  eonsent  Whatever  may  be  tbi 
prospect  of  soccem,  he  cannot  forbear  suggesting  to  the  piesent  parties  an  acenn 
modation  on  such  teims»  aahe  conceives' an  enlightened  aibitrator  who  shoold  be 
efpnHy  a  fiiend  to  joetioe,  and  to  each  of  tbem,  would  prescribe.  It  ia  evideo^  that 
without  a  good  understaading  between  them,' the  ieny  cannot  advant^geoodjr  bi 
oacried  on ;  and  it  must  remain  a  coastant  aubject  of  contention^  sufiposing  eroa 
that  the  forogmng  decree  is  to  stand*  But  in  their  causes  tfaero  is,a  variety  of  difr 
eOlt  points;  what  wiU  be  the  decision  of  the. Court  of  Appeal^  is  uncestain ;  and  i( 
in  the  course'of  their  lives,  an  end  can  be  put  to  their  controvosies,  neitber  cm 
possibly  so  fiv  succeed  as  to  have  been  a  gainer  by  it.  He  ii  certain  tben^  tbtf 
neither  ean  be  a  loser  by  accediag  to  his  proposal.  Actuated  by  the  prinriples  ef 
humani^,  and  partial  to  neither,  be  flatters  hisasel^  tbat  neither  can  wimonably  be 
offended  by  a  proposition,  whicbj  be  conceives,  wiH  appear  reaaonable  to  the  fiaemh 
of  both,  and  to  every  unpvejudioed,  disinterested  person.  On  the  evidence  in  the 
cause,'  together  with  the  information  he  has  otherwise  received,  be  pgbpossa>  that 
they  sign  and  file  in  this  court  an  agreement^  to  tiM  foiowing  efieet 

JNrsf,  tbat  the  foregoing  decroe  be  set  aside  by  another  decree;  ssooa^  Ibat 
tbe  new  decree  diroet  Saawel  Nerwaed,  oa  tbe  fiiatdayof  Nevembaraeittlofif 
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graze  in  a  field  belonging  to  GUberi  Mwrdocky  with  his  permission, 
and  findkig  a  few  panels  of  the  fence  down,  at  the  place  spoken 

m  brings  into  tliit  court,  to  be  paid  to  Edward  Norwood,  the  sum  of  J&600 ;  ihitdt 
tint  each  party  release  to  the  other  all  right  to  that  part  of  UmUd  Friendskip  in  his 
poieesrion  oixter  their  agreement;  /Hir<il,.tbat  Edward  convey,  transfer,  and  re- 
lease, to  Samuel,  all  right  to  the  ferry  in  the  bill  mentioned,  or  to  the  profits  thereof; 
JlfUi,  that  Samuel,  oH  the  fint  day  of  November,  1601, 1802,  1803,  and  1804,  pay 
or  bfn^  in  as  afcrasaid,  the  sum  of  jS876;  that  is  to  say,  Samuel  shall  bring  ih,  or 
pay  the  sum  of  iSl,600y  without  interest,  by  four  equal  annual  instalments ;  sixth, 
that  on  SamuePs  failure,  at  any  of  the  periods,  to  pay  or  bring  in,  be  shall  be  liable 
to  the  usual  execution  or  process,  to  Compel  him ;  uventk,  that  each  party  bear 
his  own  costs,  those  of  recording  to  be  equdly  divided^ 

Sapposing  the  ferry  to  produce  monthly  j&80,  the  annual  amount  is  j&960.  But 
it  is  probable  that  the  receipts  will  not  be  so  great  throughout  the  year  as  tbey  have 
lately  been.  Suppose  then  an  average  of  £70,  that  is,  «£80  each,  for  six  months, 
Aid  «06O  each»  for  the  other  six  months.  We  have  then  \£8A0  ibr  the  amount  of  the 
y«ar.  From  this  ^6840  may  be  deducted  for  all  expensed  and  contingencies,  at  least 
£  140,  which  reduces  the  profits  to  £700,  one-half  of  which  is  £S50.  To  suppose 
this  profit  to  continue,  we  must  suppose  that  no  other  ferry  to  the  federal  city  is  to 
be  erected — that  the  rates  of  ferriage  ar(F  to  continue.  Ice.  &c.  &c.  In  short,  I  should 
imagine  a  man  entitled  tn  perpehmm,  to  one-half  of  the  ferry,  carried  on  as  it  ought 
to  be,  and  having  no  dispute  whatever  about  his  right,  would  make  a  good  bargain 
in  selling  it  for  ^^,000.  But  the  right  is  not  clearly  established,  Samuel  Norwood 
claims  the  fony  landing  as  his  owK  right ;  contends,  that  Edward  Norwood  has  no 
fi|^t  whtflever^  and  that  the  ^reement  respecting  the  feiry  was  only  for  canyiog  it 
on  in  partnenhip  for  a  very  short  term,  or  whilst  the  apparatus  should  last.  In 
abort,  it  is  extremely  doubtful,  whether  the  Chancellor's  decree  will  stand ;  and  even, 
whether  in  the  end  Edward  Norwood  will  have  any  right  in  the  ferry,  or  if  be  should 
have  such  right,  whether,  under  all  drcnmstances,  it  may  be  profitable.  Would  it 
not  then  be  pradent  in  Edward  Norwood  to  accept  the  offer  of  about  ^1,260  for  his 
sbare  of  the  fony,  to  be  paid  at  fonr  annual  instalments  ?  At  what  expense  is  his 
mit  to  be  conducted !  With  what  trouble  and  vexation  Is  it  to  bexanied  on !  How 
QDcertain  is  the  issile !  and  ruinous  must  the  loss  of  his  cause  prove !  Aiguments 
Ibr  Sanniel  Norwood's  aeeept«oce  of  the  proposed  accommodation  are  equally 
^dwafol»  supposing  the  Chancellor's  decree  to  stand. 

From  this  decree  the  defendant  appealed^  and  gave  his  bond  in  the  penalty  of 
£8/M)0,  with  two  sureties*  A  solicitor  certified  thus,  *th9  above  sureties  are  suffi- 
cient.' Upon  which  tiie  Chancellor  endorsee^  the  bond  thus,  'suieties  approved,  14th 
Jane,  1800.' 

November  term,  1802.— By  the  Court  of  Appeals.— J<me«,  Jfocfco^  Poits,and 
DtmuM, — Decried,  that  such  part  of  the  decree  complained  of,  for  ratifying  and  con- 
firming the  last  stated  account  and  report  of  the  auditor,  whereby  the  defendant  was 
adjudged,  and  decreed  to  pay  to  the  complainant  the  sum  of  £776  16c.  6<2.  with 
interost  from  the  81st  of  Januaiy,  1800,  until  the  time  of  payment,  be  reversed. 
Decreed,  also,  that  the  complainant  account  with  the  defendant  for  the  sum  of 
£587  12s.  7d,  being  the  amount  of  the  one-half  of  the  improvements  erected  on  the 
said  tract  of  land  called  UnUed  Friendak^,  at  the  time  of  the  division  thereof  between 
the  said  parties,  and  that  the  defendant  account  with  t)ie  complainant  for  the  sum  of , 
£400,  being  the  amount  of  the  difierence  of  soil,  between  the  respective  parts  of  the 

62  V.2 
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of,  they  put  them  up  to  keep  the  sheep  io  the  fidd.  Tl^y  S^ 
claimed  all  right  and  tide  whaterer  to  die  &eld  or  place  ivhere  tkf 
put  up  the  fence,  and  aver  that  they  act^d  in  total  igDonnee  rf 
what  they  did  having  been  in  any  way  prohibited  by  an  injunetin 
of  this  court. 

24/A  Maifj  1830. — Bland,  Chancellor. — To  obtain  an  attach- 
ment for  a  violation  of  an  injunction,  the  party  grieved  must,  bj 
petition,  state  particularly  the  nature  and  extent  of  the  breades  cf 
the  injunction  of  which  he  complains,  and  the  person  by  wboin 
they  have  been  committed;  and  bis  petition  must  be  supported bj 
his  own  oath,  or  by  the  affidavits  of  others.     Upon  whidi,  an  at- 
tachment may  be  ordered,  returnable  forthwith,  or  on  a  particahr 
day  according  to  the  nature  and  exigency  of  the  case.    The 
breaches  so  set  forth  in  the  petition  and  annexed  affidaTits,  aw  the 
charges  which  the  party  brought  before  the  court,  is  expected  to 
answer  upon  oath.     The  charges  thus  set  forth  by  the  par^  eom- 
plaining,  standing  in  the  place  of  special  intenogatoiies,  none 
need  be  propoimded  to  the  accused.     If  the  party  attached  makes 
a  full  and  frank  answer  to  all  the  fkcts,  and  positivelj  denies  or 
justifies  all  that  is  alleged  against  him,  he  must  be  at  once  (fis^ 
charged,  as  having  entirely  acquitted  himself  of  the  eontempi 
imputed  to  him.     I  know  of  no  instance  in  this  couit  in  wUdi 

— 1 : 

said  tnM:t  of  land,  tnd  that  the  laid  two  sums  of  ^6087  12a.  7^  and  iS40t,  bear  ial»> 
rert  fivm  the  12th  November,  1786.  And  that  the  auditor,  in  ra-0latu«  the  ini  a»> 
coant,  flhaU  also  chai]ge  the  defendant  with  a  moiety  of  the  pioili  •f  the  said  teij, 
agreeably  to  hia  said  last  stated  account  and  report,  with  interest  tfaeieon»  to  he 
puted  from  the  periods  stated  in  the  said  account  And  that  tfa*  a«idiftor|  in 
such  account,  and  ascertaining  the  profits  of  the  new  feny  set  up  by  tlw 
shall  ascertain  the  reasonable  expense  of  setting  up  and  cstablishii^  the 
weU  as  afterwards  keeping  the  feny,  and  shall  charge  the  complainant  with  onr  iilf 
part  of  the  said  expenses.  Decned,  also,  that  aU  and  every  part  of  the  said  dsosi 
respecting  the  agreement  stated  in  the  said  UU  Ibr  dividing  the  land  caVed  Mhi 
Driendtkqf  between  tiie  perties;  and  carrying  the  same  into  fiill  eifect;  aad  aKai 
every  part  of  the  said  decree  respecting  the  feny;  and  the  complainant  being  eali- 
tled  to  hold  one-half  part  of  the  same,  and  to  have  and  receive  one  moiety  of  the  Kt 
profits  thereof  as  tenant  in  common  with  the  defendant,  oonftnnabfy  to  the  liwl^ 
tions  and  conditions  contained  in  the  said  decree,  be  aflbmed.  Dscrssd;  also^M 
the  Cbattcelkn-  pass  such  decree  and  order  as  shall  be  necessary  to  have  the 
stated  in  the  manner  herein  dhnected ;  and  on  return  thereof  that  he  pnee  a 
for  the  payment  of  principal  and  interest  due  the-  complainant;  and  that  in  fhi 
meantime  he  pass  such  further  order  and  decree  as  may  be  necessary  fer  canjhv 
into  effect  those  parts  of  the  said  decree,  affirmed  by  this  court  Jkamd,  abo,  tkst 
the  decree  of  the  Chancellor  respecting  the  payment  of  costs  by  the  defendsnt,  be 
reversed,  and  that  each  party  pay  his  own  costs  in  the  court  of  Chanctiy,  and  ia 
this  court--4  H,  4r  J.  116. 
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proofii  fukl  affidayits  have  been  allowed  to  be  introduced  in  oppo- 
sition  to  the  answer  of  the  accused.  If,  on  the  other  hand,  the 
accused  does  not,  by  his  answer,  fidly  deny  or  justify  the  acts 
charged  against  him,  he  may  be  fined  and  imprisoned,  or  such 
teims  imposed  upon  him  as  the  justice  of  the  case  may  require,  (k) 

In  this  instance  Gilbert  Murdoch  has,  in  the  most  complete  and 
poidtiTe  manner,  denied  all  the  charges  made  against  himself,  ^d 
the  other  two  persons^  who  stand  accused,  sustain  his  answer  by 
their  assertion  that  they  did  not  act  as  his  agents,  or  with  his 
knowledge.  This  is  an  injunction  intended  to  do  the  office  of  a 
writ  of  eHripment;  as  to  which  it  is  laid  down,  that  if  a  stranger, 
of  his  own  wrong,  do  waste,  after  the  prohibition  delivered  unto 
the  tenant,  and  against  the  tenant's  will,  then  the  tenant  shall  not 
be  pnnished  for  thiit  waste.  (/)  Hence,  it  is  clear,  that  this  tenant, 
Gilbert  Mwrdock^  must  be  discharged  with  his  costs. 

But  WUtiam  Murdock  and  Johnson  admit  that  they  did  the  act 
complained  of,  and  that  they  have  no  claim  whatever  to  the  place 
where  they  erected  the  fence.  They  -must,  then,  by  their  own  ad- 
mission, be  considered  as  trespassers,  who ,  undertook,  at  their 
peril,  to  meddle  with  property  to  which  they  had  no  manner  of 
tide;  and  as  such  they  may  justly  be  held  responsible,  in  every 
way,  for  all  the  consequences  of  their  unauthorized  act. 

It  is,  in  general,  true,  that  this  process  of  attachment  for  con- 
tempt, in  violating  an  injunction,  can  be  directed  against  no  one 
but  a  defendant  to  the  injunction  bill,  or  one  who  acts  as  an  agent, 
or  by  some  concert  with  a  defendant ;  and  it  is  also  certain,  that 
this  court  can  have  no  concern  with  any  action  at  common  law, 
which  may  be  brought  against ,  these  trespansers.  But  that  very 
act  which  these  persons  have  done,  this  court,  by  its  injunction, 
prphibited  the  defendant  himself,  as  a  claimant  of  the  property, 
from  doing,  until  the  right  should  be  determined  between  him  and 
this  plaintiff.  It  is  evident,  therefore,  that  these  trespassers  have 
altered  that  state  of  things  which  this  court  had  determined  should 
remain  unchanged;  they  have  bene£tted  the  defendant  by  doing 
that  which  he  himself  was  not  allowed  to  do;  they  have  injured 
the  plaintiff  in  doing  that  which  he  had  complained  of  as  a  wrong; 
and  they  have,  without  a  shadow  of  right,  impertinently  inter- 
meddled with  a  matter  whiph  is  the  subject  of  a  controversy  de- 
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of,  they  put  them  up  to  keep  the  sheep  io  the  field.  Tl^y 
claimed  all  right  and  tide  whaterer  to  the  &eld  or  place  where  thqf 
put  up  the  fence,  and  aver  that  they  acted  in  total  ignoniBoe  «f 
what  they  did  having  been. in  any  way  prohibited  by  an  injunction 
of  this  court. 

24/A  May^  1830. — Blakd,  Chancellor. — To  obtain  an  attach- 
ment for  a  violation  of  an  injunction,  the  party  grieved  must,  \/j 
petition,  state  particularly  the  nature  and  extent  of  the  breachei  d 
the  injunction  of  which  he  complains,  and  the  person  by  whom 
they  have  been  committed;  and  his  petition  must  be  supported  by 
his  own  oath,  or  by  the  affidavits  of  others.  Upon  wbidi,  an  al* 
tachment  may  be  ordered,  returnable  forthwith,  or  on  a  paiticohr 
day  according  to  the  nature  and  exigency  of  the  case.  The 
breaches  so  set  forth  m  the  petition  and  annexed  s^ffidavils,  aiethe 
charges  which  the  party  brought  before  the  court,  is  expected  to 
answer  upon  oath.  The  charges  thus  set  forth  by  the  party  com- 
plaining, standing  in  the  place  of  special  intenogatories,  none 
need  be  propounded  to  the  accused.  If  the  party  attached  laakes 
a  full  and  fr^nk  answer  to  all  the  filets,  and  positively  denies  or 
justifies  all  that  is  sdleged  against  him,  he  must  be  at  once  dia^ 
charged,  as  having  entirely  acquitted  himself  of  the  contempt 
imputed  to  him.     I  know  of  no  instance  in  this  couit  in  wUch 

'- ( : 

aaidtmctofluid,tnd  that  the  said  two  Sttins  of  jeiHnr  12a.  7<<.  and  i&40t,  bev  ial»> 
rMt  fivm  the  12th  November,  1786.  And  that  the  auditor,  in  lo-ftali^  the  tni  a»> 
coont,  ahaU  also  chai]ge  the  defendant  with  a  moiety  of  the  pioiti  of  the  said  fenf* 
agreeably  to  bia  aaid  laat  atated  account  and  report,  with  intaieat  tfaeieon»  to  be  co» 
puted  from  the  perioda  atated  io  the  aaid  account  And  that  the  auditors  in 
anch  account,  and  aaeertaining  the  piofita  of  the  new  feny  aet  up  by  Hw 
ahall  aaceitain  the  leaaonable  ezpenae  of  aettiog  up  and  eatabliahing  Um 
weU  aa  afterwaida  keeping  the  ferry,  and  ahall  charge  the  complainant  with 
part  of  the  sud  expenaea.  Deereedt  alao,  that  aU  and  every  fwi  of  the  aaid 
reapecting  the  agreement  atated  in  the  aaid  bill  Ibr  dividing  the  land  eaUed 
F^riendtk^  between  Ifae  pertiea',  and  canying  thoaame  into  fliU  effect;  and  dLmk 
every  part  of  the  aaid  decree  reapectbg  the  ieny ;  and  the  complainant  being  «i^ 
tied  to  hold  one-half  part  of  the  aame,  and  to  have  and  receive  one  moioty  of  tbt  nit 
profita  thereof,  aa  tonant  in  common  with  the  defendant,  oonfennabfy  to  ttie 
tiona  and  condltiona  contained  in  the  aaid  decree,  be  affirmed.  Dacraad; 
the  Chahcelkn-  paaa  aueh  decree  and  order  aa  ahaU  be  neceaaaiy  to  have  the 
atated  in  the  manner  herein  directed ;  and  on  retom  theraoC  that  he  pnae  a 
for  the  payment  of  principal  and  intereat  due  the-  complainant;  and  that  ia  Iht 
meantime  he  paaa  auch  further  order  and  decree  aa  may  be  neceaaaiy  fer  canying 
into  effect  thoee  parta  of  the  aaid  decree,  affirmed  by  thia  court.  Decrtttl,  abo,  that 
the  decree  of  the  Chancellor  reapecting  the  payment  of  coata  by  the  defendant,  be 
reversed,  and  that  each  party  pay  hia  own  coata  in  the  court  of  Cbanctiy,  and  in 
thia  oourt--4  H.  4r  J.  116. 
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proofis  and  aflUants  have  been  allowed  to  be  introduced  in  oppo- 
aition  to  the  answer  of  the  accused.  If,  on  the  other  hand,  the 
accused  does  not,  by  his  answer,  fully  deny  or  justify  the  acts 
charged  against  him,  he  may  be  fined  and  imprisoned,  or  such 
tenns  imposed  upon  him  as  the  justice  of  the  case  may  require,  (k) 

In  this  instance  OUbert  Murdoch  has,  in  the  most  complete  and 
pontile  nmnner,  denied  all  the  charges  made  against  himself,  and 
the  other  two  pei^oius  who  stand  accused,  sustain  his  answer  by 
iheir  assertion  tiiat  they  did  not  act  as  his  agents,  or  with  his 
knowledge.  This  is  an  injunction  intended  to  do  the  office  of  a 
writ  of  eHripment;  as  to  which  it  is  laid  down,  that  if  a  stranger, 
of  his  own  wrong,  do  waste,  after  the  prohibition  delivered  unto 
die  tenant,  and  against  the  tenant's  will,  then  the  tenant  shall  not 
be  pnnished  for  that  waste.  (/)  Hence,  it  is  clear,  that  this  tenant, 
Gilbert  Murdocky  must  be  discharged  with  his  costs. 

But  WMuan  Murdock  and  Johnam  admit  that  they  did  the  act 
complained  of,  and  that  they  have  no  claim  whatever  to  the  place 
when  they  erected  the  fence.  They  -must,  then,  by  their  own  ad- 
mission, be  considered  as  trespassers,  who  undertook,  at  their 
peril,  to  meddle  with  property  to  which  they  had  no  manner  of 
tide;  and  as  such  they  may  justly  be  held  responsible,  in  every 
-way,  for  all  the  consequences  of  their  unauthorized  act. 

It  is,  in  general,  true,  that  this  process  of  attachment  for  con- 
tempt, in  violating  an  injunction,  can  be  directed  against  no  one 
but  a  defendant  to  the  injunction  biU,  or  one  who  acts  as  an  agent, 
or  by  some  concert  with  a  defendant ;  and  it  is  also  certain,  that 
this  court  can  have  no  concern  with  any  action  at  common  law, 
which  may  be  brought  against  these  trespasssers.  But  that  very 
act  which  these  persons  have  done,  this  court,  by  its  injunction, 
pfohibited  the  defendant  himself,  as  a  claimant  of  the  property, 
from  doing,  until  the  right  should  be  determined  between  him  and 
this  plaintiff.  It  is  evident,  therefore,  that  these  trespassers  have 
altered  that  state  of  things  which  this  court  had  determined  should 
remain  unchanged;  they  have  benefitted  the  defendant  by  doing 
that  which  he  himself  was  not  allowed  to  do;  they  have  injured 
the  plaintiff  in  doing  that  which  he  had  complained  of  as  a  wrong; 
and  they  have,  without  a  shadow  of  right,  impertinently  inter- 
meddled with  a  matter  whi<?h  is  the  subject  of  a  controversy  de- 
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pending  in  this  court.  Had  they  acted  under  a  claim  of  tkk  oikr 
than  that  of  the  defendant,  their  conduct,  so  far  as  n^fda  ttii 
proceeding,  must  have  been  considered  as  entirely  justified.  Then 
ignorance  of  the  act  committed  by  them  having  been  prohibited  bj 
an  injunction  of  this  court,  and  of  its  having  any  bjurions  beanag 
upon  the  matter  in  litigation  in  this  suit,  may  be  heard  in  mitigi*  , 
tion  6f  the  wrong ;  but  it  cannot  be  deemed  a  justification  of  that  fl 
conduct.  A  pragmatic  trespasser  subjects  himself  to  all  the  coose- 
quiences  of  his  acts,  as  well  in  an  action  at  common  law,  as  oa  aa 
attachment  in  this  court,  (m)  I  cannot  make  the  defendant  CiikH 
Murdoch  pay  the  costs  and  take  down  the  fenee,  because  he  is 
entirely  innocent;  and  it  would  be  highly  unjust  to  throw  the  costs 
and  the  •  trouble  of  doing  so  upon  the  plaintiff  WUUam  Bnwery 
because  he  is  the  party  grieved,  I  shall,  therefive,  oast  the  vhole 
upon  these  two  trespassers. 

Whereupon^  it  is  Ordered^  that  Qilhert  Murdoch  be  and  he  is 
hereby  discharged  with  his  costs.  And  it  is  further  Ordered^  that 
the  said  WUUam  Murdoch  and  Zachariah  Johnson  be,  and  thef  m 
hereby  commanded  and  required,  without  delay,  to  take  down  aai 
remove  the  fence  erected  by  them,  as  stated  in  the  jMoceediags, 
and  to  pay  all  the  costs  of  this  proceeding,  to  be  taxed  bjthe 
register,  and  to  stand  committed  until  the  sa^d  costs  are  futty  pud. 
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The  jurisdiction  of  the  Chancellor  as  to  infaots  and^uiulics.-^lD  all  cases  where  tts 
jarlsdiction  of  the  ordinary  tribapals  ial|8  short,  the  Chancellor  may,  on  petitioa 
without  suit,  appoint  a  guardian  to  an  in&nt ;  and  provide  lor  his  edacatioB  aad 
maintenance,  and  the  management  of  his  estate.— But  under  a  kabioM  wtjm,  Iht 
judicial  authority  extends  no  further  than  to  the  discbai^ge  of  a  citizen  from  illscri 
restraint.— The  sevend  kinds  of  personal  incapacity  to  contract — ^The  state  is  boanl 
to  take  care  of  all  its  own  citizens ;  particularly  infants,  lunatics  and  panpot.— 
Every  one  is  permitted  to  remove  his  property  out  of  ttie  state  at  pleasure.— Tht 
property  of  a  debtor  or  deceased  person,  may  be  detained  in  the  coontiy  when  it 
is  found,  for  the  benefit  of  his  creditors  there  residing,  or  of  the  state,  in  oppon* 
tion  to  any  foreign  administration  or  bankrupt,  or  insolvent  laws. — Land  is  go- 
verned by  the  law  of  the  country  in  which  it  is  situated.— The  successioa  It 
personal  property,  on  intestacy,  is  regulated  by  the  law  of  the  deceased  owmi% 
last  domicil.— The  contract  of  marriage,  if  valid  where  made,  is,  with  few  eaeq»- 
tions,  valid  every  where ;  but  the  right  to  personal  property,  as  a  conseqacocc 
thereof,  is  regulated  by  the  domicil  of  husband  and  wife.^The  appointment  by 

(m)  Childrens  v.  Saxby,  1  Vera.  207. 
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the  Chaimiloror  tgiuvdiaii,  to  a  eitimi  infiuit,  iwident  hoie,  alioold  be  incog- 
nixed  eveiy  where,  lo  as  to  enable  euch  g^aidian  to  collect  and  bring  his  ward's 
properly  within  the  jorisdiction  of  this  state. 

James  Cdrriey  by  his  petition,  stated  that  his  brother  John  Carrie^ 
late  of  the  Island  of  Trinidad,  had  died  there,  leaving  a  conside* 
rable  real  and  personal  estate,  which,  by  his  last  will,  he  had  given 
to  the  children  6f  his  six  brothers  and  sisters ;  that  the  petitioner 
had  ei^t  infant  children,  who  were  consequently  entitled  to  one- 
sixth  part  of  the  estate  so  devised  and  bequeathed ;  and  that  by 
the  laws  of  Trinidad,  the  estate  so  given  to  his  in&nt  children, 
coold  only  be  recovered  by  their  guardian.  Whereupon  he  prayed, 
that  he  might  be  appointed  their  guardian  for  that  purpose, 

ZIH  JiSay^  1830. — ^Bland,  Oumceflor. — It  is  clear,  that  in  all 
ordinaiy  cases,  arising  wholly  within  the  jurisdiction  of  Maryland, 
this  court,  when  it  may  be  proper  for  it  td  act  at  idl,  may  make  an 
appomtment  of  a  guardian  to  an  infant  upon  petition  only,  with- 
out any  bill  filed  or  Suit  in  court ;  (a)  and  therefore,  if  ^is  be  a 
case  in  which  it  may  act  with  propriety,  there  can  be  no  doubt, 

r 

^ ^_ .  '  ■  **       _ 

(a)  Eyie  v.  Shafbbiuy,  i  P.  Will.  118,  120;  Ex  parU  Birchell,  8  Atk.  818; 
&  parti  Salter,  1  Diek.  789, 8.  C;  8  Bio.  O.  C.  600;  £s  parU  Wheeler,  18  Vee. 
M6.  In  the  matter  of  Woolscombe,  1  Mad.  Rep.  218 ;  O'Keeffe  v.  Casey,  )  Scho. 
ud  Lefr.  106 ;  YUlaieal  v.  Melliah,  2  Swan.  886,  note ;  Pratt  v^  Pratt,  ante  429. 

Ex  parU  Rose.— Oliver  Bond  Ross,  by  his  father  and  next  friend,  James  Ross, 
fied  Itts  petltioii  here,  in  which  he  stated,  that  his  fiither  had  purchased  for  him  tea 
Anes  of  stock  in  the  Union  Bank  of  Maryland,  for  the  paying  of  the  instalments, 
dnwing  flie  dividends,  8m.  6n  which,  it  was  necessary  he  should  have  a  guar- 
to  appointed ;  and  therefore  prayed,  that  his  fotber  might  be  appointed  his  guar- 

18ft  JprU^  1808.— Hahsov,  OkaneeUor.— The  Chancellor  has  consldeied  the 
petition  of  Oliyer  Bond  Ross,  and  is  by  no  means  satisfied  that  it  is  necessary,  or 
tbit  it  win  be  deemed  proper  for  him  to  exercise  the  power  of  appointing  a  guar- 
^  in  the  present  case.  From  the  101st  act  of  1796,  ch.  12,  it  clearly  appears, 
tbs  idea  of  the  legislature,  that  a  fiither  is  by  nature,  entitled  to  act  as  guardian  of 
^  property  as  well  as  the  person  of  his  child,  unless,  he.  8co.  The  Chancellor 
Ottkes  ttiese  remarks,  in  order  that  his  decision  may  not  be  considered  hereafter, 
tt  a  precedent,  respecting  the  right,  or  power  of  a  natural  guardian.  And  as  it  is 
impoasible,  that  his  appointment,  concurring  with  the  order  or  institution  of  nature, 
can  be  injurious ;  it  is  Decrtid,  that  James  Ross,  of  Baltimore,  fiither  of  the  peti- 
tioner,  be,  and  he  is  hereby  constituted  guardian  of  the  said  Oliver  Bond  Ross,  for 
^  purpose  only,  of  superintending  and  managing  the  shares  and  interest  of  the  said 
OU?er  B.  Ross,  in  the  Union  Bank  of  Maryland ;  and  of  paying  the  said  bank  or 
^^^ceiving  from  it,  money  for  the  said  Oliver;  and  of  acting  In  the  premises,  to  all 
iatenti  and  purposes,  as  the  said  Oliver,  if  of  full  age,  might  act  for  himself.  And 
it  is  hereby  declared  the  intent  of  this  decree,  to  give  to  the  said  James  Ross,  autho- 
rity to  act  as  guardian  in  no  other  respect  whatever. 
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that  it  may,  upon  this  petition  alone,  make  such  an  appmntaeDt 

as  is  called  for,  without  a  suit.    But  it  Would  be  idie  to  not  at  d, 
B  if  it  should  clearly  appear,  that  the  action  of  the  Chancellor  ccold 

be  of  no  avail ;  and  therefore,  it  will  be  proper  to  consider  ik 
nature  of  the  Chancellor's  authority  in  relation  to  the  guardianship 
of  in&nts ;  and  the  principles  of  interi^ational  courtesy  upon  whidk 
an  appointment  of  a  guardian  to  an  infant  made  in  one  natks, 
may  be  recognized  in  all  others.    . 

This  petition  asks  for  the  appomtment  of  a  guardian  to  eigirt 
infiuits,  of  different  ages  and  sexes ;  and  coosequoitly,  it  msj  be 
well,  before  we  proceed  with  the  principal  matter,  to  make  some 
observations  as  to  the  nature,  of  that  incapacity,  for  which  it  is 
here  proposed  to  provide  by  the  appointment  of  a  guardian. 

There  are  two.  kinds  of  personal  incqmci^;  the  one  oatonl, 
the  other  artifidal ;  or  finiy  that  which  arises  from  bodily  or  nea- 
tal  defect;  and  «econ<%,  that  which  is  declared  by  positive  lav. 
Of  the  first  kind,  is  that  of  lunacy.  A  lunatic  is  every  where  hdd 
to  be  incompetent  to  contract  in  ai^  way  whatever,  by  reason  of 
his  mental  defect ;  (&)  and  because  of  incurable  impotence,  arising 
jfrom  injuiy,  or  malconformatipn,  a  person  is  every  where  held  to 
be  incompetent  to  contract  marriage ;  which  requires  a  bodily  as 
weU  as  a  mental  ability  so  to  contract,  (c)  Of  the  second  kind  of 
personal  incapacity,  is  that  of  a  married  woman ;  whose  incapacity, 
(regarding  the  mere  bond  by  which  the  parties  are  bound  together 
as  husband  and  wife,  as  that  alone  which  is  recognized  by  the  Uv 

Some  doubts  haying  aiisen,  and  objections  having  b6en..jnade  as  to  the  aftat 
of  tttt  antfaority  of  the  gvardian  unde^r  this  order,  the  matter  was  again  bneght 
befoie  the  court 

as<4  JiMC,  1S05.— Hansov,  OAonosttor.— The  ChaneeUor  having  heretofoR  psMd 
an  order,  autlioriiing  James  Ross,  the  lather  of  Oliver  Bond  Boss,  to  supeiiBtosd 
hod  manage  ceHain  shares  and  interest  of  the  said  Oliver  B.  Roes,  in  the  Unks 
Bank  of  Maryland,  and  of  paying  the  said  bank,  or  receiving  from  it  money  for  fti 
said  Oliver  B.  Boes;  and  of  acting  in  the  premises,  to  aU  intents  and  purposes,  ii 
the  said  OUver,  if  of  iuU  age,  might  act  for  himself;  and  doubts  being,  as  is  stsH 
entertained  as  to  the  extent  of  the  authority  of  the  said  James  Boss  \  it  is  heiefef 
a4judged  and  Ordtrtd^  that  the  said  James  Ross  be,  and  lie  is  hereby  autfaoriiad  to 
sell  and  transfer  the  said  shares,  or  any  of  them,  in.  the  same  manner,  as  if  the  faid 
sharss  belonged  to  himself;  and  in  aU  respects,  relative  to  the  said  shares  and  islt- 
rast,  to  act  for  tiie  said  OUver  Bond  Ross,  as  the  said  OUver,  if  of  fid!  age,  m^ 
act  for  himself.  (Such  guardians  now  required  to  give  security,  &c.  ISIS,  cb^M 
a.  I.) 

(d)  Ex  parU  Lewis,  1  Ves.  298 ;  Ex  parti  Annandale,  Amb.  80;  Ex  parte  Gil- 
lam,  2  Ves.  jun.,  687.— (e)  SabelPs  case.  Dyer,  179 ;  Bury^k  ease,  6  Co.,  90;  Gueit 
V.  Shipley,  4  Eccles.  Rep.  648. 
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of  nations  as  being  eveiy  where  alike  obKgaioiy,)  is  in  each  state 
of  positive  institution ;  and  varies  in  fonn  and  degree  with  the 
various  nations  by  whose  laws  it  is  regulated;  or  within  which 
country,  she,  with  her  husband,  may,  for  the  time  being,  have  their 
domiciL  (d)  The  incapacity  of  an  infant,  is,  in  some  respects,  both 
natural  and  artificial.  For  some  time  after  birth,  the  incapacity  of 
an  in&nt,  both  bodily  and  mental,  being  natural  and  alike  in  all 
countries,  roust  accordingly  be  every  where  so  considered.  Yet 
after  that  period  of  mere  in&ntine  imbecility,  there  is  a  space  of 
non-age  established  by  law,  which  is  different  in  dilSerent  countries. 

But  as  the  exact  point  of  fuU  age  has  been  every  where  rego* 
lated,  chiefly  with  a  view  to  the  disposition  of  property,  what  is  to 
be  deemed  fiiD  age,  must  therefore  be  determined,  in  eadi  state, 
according  to  that  right  of  disposition.  Claims  to  land  and  im- 
moveabie  property  are  always  regulated  by  the  law  of  the  place 
where  it  is  situated ;  and  hence,  adthou^  these  female  infants  would 
here,  on  their  attaining  Hie  age  of  eighteen^  have  a  right  to  dispose 
by  wiD,  of  dieir  real  estate  here ;  (e)  yet,  they  may  not  be  allowed  to 
make  any  such  disposition  of  their  land  in  Trinidad,  until  they  attain 
the  age  of  twenty-one  years.  And  as  the  disposition  of  personal 
property  is,  with  some  qualifications,  allowed  by  all  nations  to  be 
governed  by  the  law  of  the  owner's  domicil,  it  follows,  that  fiiD 
age,  as  established  by  that  law,  must  give  a  capacity  to  dispose  of 
SQch  property,  wherever  it  may  be  found.  Except  however,  that 
e?eiy  person,  whether  temporarily  or  permanently  living  in  a  coun«* 
try,  must,  as  to  fdl  his  personal  capacities,  during  his  residence 
ttiere,  be  governed  by  the  law  of  the  place ;  as,  in  general  the  per- 
sonal capacity  is  regulated  by  the  law  of  the  country.  (/)  And 
consequently,  in  the  case  under  consideration,  no  great  difficulty 
can  arise  in  fixing  the  exact  termination  of  the  infimcy  of  these 
children,  or  the  duration  of  the  guardianship,  that  may  be  here 
assumed  over  tiiem. 

Among  the  important  duties  which  a  state  owes  to  itself,  is 
wrapped  up^  that  obligation  by  which  it  is  bound  to  take  care  of  all 


{d)  Feaabeit  «.  Trust,  Prec.  Cha.  207 ;  Doe  v.  Vardill,  11  0>m.  Law  Rep. 
a6S.-*(e)  17»8,  ch.  101,  mb  ch.  1,  •.«.—(/)  Ex  parU  GUlam,  2  Ves.  jiia,,  487. 
In  the  matter  of  Houatoa,  1  Bxm,  312 ;  Male  v.  Robeits,  8  Esp.  N.  P.  Bep.  ISS ; 
Ditajmpie  t.  Dalrymple,  4  fieckd.  Rep.  4S6;  Herbert  v.  Herbert,  4  Edesi.  Rep. 
5BS;  RadiDg  r.  Smith,  4  Eecleai.  Rep.  6S1;  Haribrd  v.  Mom,  4  EccM.  Rep. 
S75;  MkbUetoD  o.  Janverim  4  Ec^leai.  Bep.  992;  0oe  v.  VanfeU,  11  Com.  Jaw 
Bep.  266. 
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its  own  citizens.  Upon  which  obligatioa  each  member  of  the  com' 
munity,  as  a  component  part  of  the  whole,  has  a  clear  and  unde- 
niable clalim  upon  the  state  for  its  assistance,  in  all  cases,  where, 
either  because  of  the  over-ruling  circumstances  in  which  he  nuij 
be  placed,  or  because  of  his  own  peculiar  imbecility,  he  is  incapa- 
ble of  sustaining  himself.  Hence  it  is,  that,  according  to  aU  law, 
a  state  is  bound  ^to  take  care  of  and  protect  its  own  in&nta,-  lana- 
tics;  and  paupers,  {g)  And  such  has  always  been  the  piactiee^ 
and  the  admitted  obligation  and  law  of  Maryland. 

In  England,  many  doubts  and  much  contrariety  of  opinion  have 
been  expressed  as  to  the  sources  from  which  the  Chancellor  deiires 
the  power  he  exercises  in  cases  of  infancy  and  lunacy*  It  is  ad- 
mitted, on  all  hands,  that  the  state  is*  under  an  obligation  to  put 
forth  its  power  for  the  protection  of  such  persons  in  some  way,  the 
only  diScoceaee  of  opinion  there,  being  as  to  the  extent  to  wluck 
that  power,  looking  to  the  manner  in  which  it  has  been  ddegated 
to  the  Chancellor,  shall  be  exercised  by  him  for  the  benefit  of  those 
who  may  be  found  in  that  imbecile  condition.  (A)  The  Chancel- 
lor, ojr  any  court  of  common  law  may,  by  means  of  a  habeas  ear- 
piM,  relieve  an  infant  or  lunatic  as  well  asan  adult  of  soond  mind 
from  any  illegal  restraint,  or  set  him  free,  without  making  any  pro- 
vision whatever  for  him,  under  that  fonol  of  proceeding;.  But  the 
general  care  which  he  has  a  right  to  claim,  as  a  due  from  the  state, 
can  only  be  obtained  from  the  Chancellor  upon  the  ground  o(  that 
parental  authority  with  which  he  has  been  clothed  as  the  represen- 
tative of  the  state  for  the  benefit  of  all  such  persons,  (t ) 

Here  it  has  fdways  been  admitted,  apparentiy  without  any  lefe- 
roice  to  the  sources  firom  which  the  Chancellor  of  England  had 
derived  his  authority,  that  the  Chancellor  of  Maryland  was  invested 
with  all  the  powers  in  relation  to  infants  and  lunatics,  with  YAkk 
the  Chancellor  of  England  had  been  clothed ;  as  founded  on  aa 
obvious  necessity,  that  the  law  should  place  somewhere  the  care  of 
individuals  who  could  not  take  care  of  themselves,  particularly  ia 
cases  where  it  was  clear,  that  some  care  should  be  thrown  aiouDd 
them.    And  consequently,  the  broad  principle  may  be  safely 


% 


ig)  Eyrie  v,  Shaftsbuy,  2  P.  Will.  118,  128;  Vattel,  b.  I,  ch.  2;  Moalnt. 
Sp.  Law,  b.  28,  cb.  29.— <A)  Co.  Litt.  89,  a.  note  16 ;  2  Fonb.  226;  1  Bbc.  Coou 
802, 804, 460 ;  De  ManneVille  v.  De  Manneville,  10  Vet.  68.— <t)  De 
V.  De  Manneville,  10  Yes.  68 ;  Lyona  «.  Blenldn,  4  Cond.  Cha.  Rep.  115,  and 
The  King  v.  Hopkins,  7  East.  679 ;  The  Case  of  the  Hottentot  Venus,  18  East  186; 
ExporU  Skinner,  17  Com.  Law  Rep.  122. 
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sumed  here^  that  the  ChanceBor  is  that  judicial  officer  by  vrhom 
the  state  discharges  its  duties  in  the  care  of  its  infants  and  luna- 
tics in  aB  cases  vhere  the  care  of  them  has  not  been  otherwise 
speciallj  and  expressly  provided  for;  (j)  as  by  the  jurisdiction 
conferred  on  the  Orphans  CWts ;  (A;)  or  upon  the  trustees  of  the 
poor ;  (/)  or  by  the  establishment  of  alms  houses,  (m)  hospitals,  (n) 
and  the  like. 

Upon  the  same  general  and  fundamental  principles  of  a  duty  to 
Itself,  the  state  is  bound  to  protect  the  property  as  well  as  the  per- 
sons of  all  who  abide,  or  suffer  their  property  to  remain  within  its 
domain.  An  alien  friend  may  purchase  and  hold  chattels,  real, 
and  all  kinds  of  personal  property ;  and  may  freely  transfer  to  any 
place,  beyond  the  jurisdiction  of  the  state,  his  moveables,  sulqeet 
howeyer  in  general  to  such  export  duty  as  the  state  may  think  prO' 
per  to  impose ;  and  also  subject,  in  cases  of  public  expediency,  or 
on  his  becoming  an  alien  enemy,  to  a  total  prohibition  of  removing 
any  of  his  property  out  of  the  state,  so  as  thereby  to  weaken  it 
and  strengthen  its  antagonist.  This  permission  of  removal  of  per- 
sonal pn^rty  is,  however,  granted  with  a  view  to  the  encourage- 
ment of  commerce  and  the  aggrandizement  of  the  state;  and  there- 
fore, the  exceptions  to  the  rule,  as  well  as  the  rule  itself,  are  de« 
rived  from  the  same  source,  that  of  a  duty  which  the  state  owes  to 
itself  as  a  whole ;  and  as  one  which  it  owes  to  each  of  its  citi- 
zens in  the  protection  of  his  interests  by  the  general  operation  of 
its  laws.  The  bee  exportation  of  moveables,  which,  in  almost  all 
nations,  has  been  treated  as  a  kind  of  general  licence,  which  may 
he  withheld  altogether,  or  subjected  to  the  control  of  a  heavy  tax, 
may,  in  the  United  States,  in  time  of  peace,  be  considered  as  an 
almost  unqualified  right,  since  the  federal  constitution  has  declared, 
that  no  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state,  {o)  But  this  constitutional  restriction  relates  to  commercial 
regulations  only,  and  to  taxes  which  might  have  been  so  imposed 
for  the  purpose  of  raising  revenue  for  the  benefit  of  the  whole  state. 
It  cannot  affect  the  right  to  detain  and  prevent  ^  exportation  of 
any  such  property  for  the  special  benefit  of  any  citizen  of  the  state, 
and  as  a  means  of  enabling  him  to  obtain  satisfaction  of  a  debt 

0')  WeDealey  v,  Betn^nrt,  8  Gond.  Chft.  lUp.  10 ;  Ex  parte  Fraoeb  Lee,  ■  Imw- 
tic,  7  June,  1718;  Chancery  Proceedings,  Ub.  P.  L.  iol.  4l09.r^{k)  1796,  cb.  ISI, 
sab  ch.  12 ;  Bac.  Abr.  tit.  Customs  of  London,  B.— >(<)  ITSS,  ch*  4S;  Loaatie  Pe- 
titions, 2  Atk.  62 ;  t'  CoUin.  IdioU,  004.— (m)  1768,  cb.  29,  fce^(ii)  1797,  ch.  IQS; 
fcc^o)  Const.  U.  8.  art.  1,  s.  9,  cl.  0. 
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due  to  him  from  hs  owner.  And  therefore^  eren  although  theei* 
portation.  of  such  property  may  be  regarded  here  as  an  abadrte 
right,  yet  the  authority  of  a  citizen  creditor  to  seize  it  by  a  judi- 
cial proceeding,  and  have  its  exportation  totally  prevented  by  i 
•ale  for  the  satisfaction  of  his  claim,  is  no  more  than  the  exeidse 
of  an  authority  for  his  benefit  which  the  state  owes  him  as  a  dvlj. 
Hence  it  is,  that  by  our  attachment  act  and  practice,  and  by  sooe 
Hmilar  judicial  proceeding  in  all  other  countries,  a  citizen  creditor 
may  obtain  satisfaction  of  his  claim  from  the  property  of  his  foidgB 
or  absent  debtor  found  within  the  jurisdiction  of  the  state,  (p) 

The  state  would,  however,  fall  short  in  this  its  duty,  if  it  iaiM 
to  provide  some  means  of  securing  satisfaction  to  its  ow»  dtiseas 
as  well  from  the  property  found  here  of  their  foreign  insolveat  or 
deceased  debtors,  as  from  their  foreign  and  solvent  living  debtoiab 
That  provision  of  the  federal  constitution,  which  declares  that  dK 
citizens  of  each  state  shall  be  entitled  to  all  the  privileges  aid 
ioimunities  of  citizens  in  the  several  states ;  (q)  looks  to  odMr 
privileges,  such  as  the  right  to  acquire  and  hold  property,  to  take  by 
descent,  and  the  like,  and  does  not  at  all  affect  the  duty  whieh,  in  tUi 
respect,  each  of  the  several.states  of  our  Union  owes  to  its  own  citi- 
zens; (r)  or  that  course  of  distribution  coiisequent  upon  intestacy,, 
which,  by  the  general  comity  prevailing  among  nations,  is  regu- 
lated according  to  the  testator's  domicil.  [s)  The  law  of  nations, 
so  far  as  it  applies  to  the  regulations  of  commerce,  is,  as  in  all 
other  respects,  founded  on  princ^les  of  perfect  reciprocity  and 
equality;  and,  therefore,  it  cannot  be  applied  to  cases  whMi  do 
not  admit  of  reciprocation  and  equality.  In  England^  and  in  some 
other  countries,  there  are  bankrupt  laws ;  in  this  there  are  noae. 
Under  the  insolvent  laws  of  some  of  the  states  of  our  Union,  the 
person  of  the  debtor  may  be  released  from  confinement,  leaving  iH 
his  then  held,  or  thereafter  acquired  property  liable;  but,  under  our 
law,  a  debtor  may  be  so  absolutely  discharged  as  to  protect  Us 
future  acquisitions  of  property  as  well  as  his  person.  And,  besidei, 
bankrupt  and  insolvent  laws  are  not  so  much  regulations  of  oom- 


(p)  1719,  ch.  40 ;  1790,  eh.  M;  182S,  ch.  114;  Biuk  v.  BCeClaiD,  1  H.  fc  MeS. 
aS6;  Shivers  9.  Wilson,  6  H.  &  J.  180;  Barney  v.  Pattenon,  6  H.  St  J.  Itt; 
Willee  V.  Pearce,  6  H.  &  J.  191,  note ;  Mandeville  v.  Jairett,  S  H.  &  J.  497;  Ttj- 
lorv.Phelps,l  H.&0.498;  Manzo  v.  Almeida,  10 Wheat 473 ;  Douglas  i^. For- 
rest! 19  Oom.  Law  Rep.  120;  Chase  v.  Manhardt,  1  Bland,  9U^^(q)  Art.  4,s.i; 
el.  1.— (r)  Campbell  v.  Morris,  8  H.  &  McH.  086;  Ward  v.  Monis,  «H.  U,  UdL 
840*^(t)  Thome  v.  Watkins,  2  Ves.  86 ;  6  Ann.  ch.  8,  art.  4. 
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■leree,  as  diey  are  mere  nranieipal  rales  of  law  for  winding  up  and 
adjnsdng  cases  of  inteirapted  and  broken  commerce;  thej  are 
forced  upon  debtors^  without  any  alternative,  as  the  only  means  of 
escaping  imprisonment,  and  are  highly  penal  in  many  of  thor 
provisions;  they  cannot,  thoefore,  be  considered  as  in  all  respects 
Tokntaiy,  and  must  be,  fram  their  very  nature,  entirely  local  in 
their  operation. 

Hence,  it  has  always  been  held  here,  that  the  bankrapt  and  in* 
sohrent  laws  of  tfie  otfier  states  of  our  Union,  as  well  as  of  other 
countries,  could  not  be  allowed  to  operate,  in  any  way  whatever, 
upon  the  property  of  the  debtor  found  here,  and  parliculady  in 
contravention  of  any  rule  in  relation  to  immoveable  property  lying 
within  this  state,  or  to  the  prejudice  of  any  citizen  of  this  state ; 
as  they  ckaily  would,  if  they  were  allowed  to  vest  any  ri^t  in  the 
assignees  or  trustees  of  such  bankrapt  or  insolvent  debtors,  or 
were  permitted  to  give  an  exclusive  right  to  have  such  property 
removed  any  where  beyond  the  jurisdiction  of  the  state,  there  to 
be  distributed  among  all  his  creditors,  including  those  resident 
here,  ^RAich  would  be,  in  effect,  to  restrain  our  own  citizen  credi- 
tors from  touching  their  absent  insolvent  debtor^s  property  found 
here,  upon  which  he  had  been  credited,  and  to  direct  them  to  fol* 
low  it  into  a  distant  and  foreign  countiy,  there  to  seek  satis&ction 
according  to  laws  with  which,  it  could  not  be  presumed,  they  were 
at  all  acquainted,  (i) 

Therefore,  in  discharge  of  this  doty  to  its  own  citizens,  Mary* 
kmd,  by  one  of  its  earliest  legislative  enactments,  not  now  in  force, 
declared,  that  where  the  goods  of  a  debtor  sued  were  not  sufficient 
to  pay  all  his  debts  within  the  province,  they  should  be  sold  at  an 
outcry,  and  distributed  equally  among  all  the  creditors  inhabiiing 
wUkin  tlu  frwrincBj  except  that  the  mere  and  proper  debts  of  the 
Lord  Proprietary  should  be  first  satisfied,  and  then  fees  and  duties 
to  public  officers,  and  charges ;  and  that  debts  due  for  wine  and 
hot-waters  be  not  satisfied  till  all  other  debts  were  paid,  {u)  and 
by  other  and  still  existing  acts  of  assembly,  it  has  provided,  that 
all  citizen  or  country  creditors,  as  they  were  called,  should  have 
made  or,  secured  to  them  a  full  satisfaction  of  their  claims  out  of 
their  foreign  bankrupt  or  insolvent  debtor's  property  found  here, 
before  it  should  be  removed  beyond  the  jurisdiction  of  the  state.  {%o) 

<l)  Holmes  «.  Remaen,  SO  John.  Rep.  229.— («)  1S8S,  ch.  2,  s.  II ;  2  Box.  Hif . 
Mary.  147.— (to)  1704,  eh.  29;  176S,  eh.  SO ;  1786,  ch.49,  i.  S ;  Bark  v.  MeCliiD,  1 
H.  &  McH.  286 ;  Watd  v.  Monif ,  4  H.  k  McH.  887. 
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These,  and  sinuiar  legialatiye  enactmeDts  passed  by  llie 
colonies,  now  states  of  our  Union,  were,  before  the  reroluttOB, 
much  complained  of  by  the  mother  country,  as  bearing  hardly  and 
unjustly  upon  the  interests  of  creditors  resident  in  Great  Britain,  (x) 
Indeed,  England  having  a  greatly  extended  commerce,  and  her 
meichants  and  manufacturers  crediting  abroad  vastly  more  thaa 
they  owe  to  foreign  creditors,  has  a  strong  and  peculiar  intereit 
in  contending  for  a  rule  which  draws  to  herself  the  distribution 
of  all  the  eflGects  which  her  lucrative  commerce  has  dispernd 
over  the  globe ;  (y)  and  hence,  it  has  long  since  b6c<Mne  the  set- 
tled policy  of  the  English  judiciary,  to  extend  the  operatioB  of 
their  bankrupt  laws,  so  as  to  grasp  and  gather  under  their  admi- 
nistration, for  the  benefit  of  Eugiish  creditors,  the  effects  of  those 
who  may  be  declared  bankrupt  under  their  laws,  fiom  all  paits  of 
the  world,  regardless  of  the  pernicious  bearing  of  such  a  proceed- 
ing upon  the  interests  of  the  foreign  creditors  of  such  bankrupt  or 
insolvent  debtors ;  upon  the  ground,  that  personal  property  must 
be  governed  by  the  law  of  the  owner's  domicil.  (z)  And  yet  it  is 
held  by  them,  that  the  discharge  of  a  debtor,  under  the  baakrapt 
or  insolvent  laws  of  one  country,  cannot  impair  the  obligation  of 
contracts  made  in  another,  or  discharge  such  debtor  from  aay  lia- 
bility to  the  claims  of  his  foreign  creditors  contracted  any  where 
else,  (a) 

But  the  weight  of  American  judicial  authority,  is  advene  to 
such  an  unfisur  course  of  proceeding,  and  accords,  in  principle  with 
the  befiMre  mentioned  legislative  enactments  of  Ifaiyland,  by  which 
the  interests  of  the  state's  own  citizens  are  to  be  first  and  spe- 
cially regarded ;  and  for  that  purpose,  our  law  refuses  to  allow  die 

-  -  -  ■  -         -  -      -    ■  I  — ^ 

(c)£x|Nv<f  Blftkee»lG«x,S9S;  Ha»ter  t.P6tli,4  T.  ft.  187;  CUaer^Nh 
tical  JUnals,  089,  099;  1  Chal.  Opia.  Em.  Lawyen,  20.  la  aa  opioiou  of  Ite 
ittoniey  and  solicitor-geAeral,  D.  Ryder  and  W.  Munray,  given  on  the  Sd  of  J«H| 
1747,  to  the  communoneii  of  trade  and  plantations,  respeeting  an  act  which  had 
heen  patied  in  the  year  1716,  hy  the  general  aieemhly  of  North  Carolioa,  lor  giving 
priority  to  eoimtry  debts,  they  lay,  'tiiat  aneh  part  of  die  net  as  poatponea  the  tat* 
cation  on  judgments  for  foreign  debts,  in  the  manner  therein  provided,  is  contrvy 
to  reason,  inconsistent  With  the  laws,  and  greatly  prejadicial  to  the  intereals  of  thii 
kingdom ;  and  therefore,  unwarranted  by  the  charter;  and  conseqnently,vold.  And 
we  are  of  opinion,  that  his  majesty  may  declare  the  same  to  be  so,  and  fait  royal  dis- 
allowance thereof.'  2  Cbal.  Opin.  Em.  Lawyen,  62.— (y)  Holmes  v.  Remsen, 
20  John.  Rep.  264.— (2)  Sill  v.  Worswick,  1  H.  Black.  666 ;  Philips  v,  Honlir, 
2  H.  Blac.  402;  Hanter  «.  Potts,  4  T.  R.  188.— (a)  Smith  v.  Buchanan,  I  East  6; 
Lewis  «.  Owen,  6  Com.  Law  Rep.  666 ;  PhUlips  v.  Allan,  16  Gob.  Law  Sap.  29; 
M*KiB  t.  ManhalU  I  H.  &  J.  101  i  Frey  9.  Kirk,  4  G.  &  J.  610. 
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pioeeedings  ooder  the  banlanipt  or  intolveiit  laws  of  a  foreigir 
state,  to  giT€  any  rij^t,  or  to  affect  the  title  to  any  property 
bebaging  to  the  debtor,  and  found  within  this  state,  in  any  way 
idiateTer.  (&) 

The  law  in  relation  to  the  administration  of  a  deceased  foreign 
dditor's  effisets  found  here,  is  now  settled  upon  the  same  general 
principles,  that  of  a  duty  which  the  state  owes  to  its  own  citizens* 

According  to  the  ancient  common  law  of  England,  upon  the 
deith  of  any  one  intestate  his  personal  estate  devolved  upon  the 
king,  whose  duty  it  was,  as  sovereign,  and  as  parens  pairimj 
to  take  care  of,  and  have  justice  done  to  all  his  subjects ;  and 
iherelbie,  he  caused  the  effects  of  flie  deceased  to  be  placed  in  the 
hands  of  some  fit  person,  to  be  administered  for  the  benefit  of  his 
crediton  and  next  of  Idn.  After  which,  this  public  duty  of  the 
lorereign  was  delegated  by  him  to  the  clergy ;  who  under  the  pre* 
teit  of  applying  such  estates  to  pious  uses,  upon  the  ground,  that 
thm  was  a  general  principle  of  piety  in  the  testator,  (c)  finudu- 
leatly  appropriated  the  whole  to  their  own  aggrandiz^nent,  leaving 
the  creditors  of  the  deceased  unpaid,  and  his  next  of  Idn  destitute. 
To  prevent  these  fraudulent  practices  of  the  clergy  of  those  times, 
tte  parliament  interposed  and  passed  laws,  in  affirmance  of  the 
neieat  common  law,  requiring  the  bishops  to  appoint  administra- 
tors, ia  whose  hands  the  personal  estate  of  intestates,  should  be 
placed,  to  be  administered  Ibr  the  benefit  of  his  cueditors  and  next 
of  kin.  (d)  But  the  bishops  who  had  been  so  long  in  the  habit  of 
tippopriating  all  the  goods  of  intestates,  found  within  their  re- 
■pective  districts,  to  their  own  uses,  were  permitted  to  retain  the 
ng^t  of  granting  administration  of  all  such  effects ;  and,  therefore, 
to  secure  to  themselves  their  fees  and  perquisites  for  so  doing, 
fl^y  refused  to  admit  the  validity  of  an  administration  granted  any 
where  beyond  their  own  peculiar  jurisdiction,  (e)  And  following 
oat  the  same  rule,  the  courts  .of  law  and  equity  of  England,  held 
that  they  could  not  take  notice  of  any  letters  of  administration 
F&Dted  in  a  foreign  country,  without  intimating,  that  they  refused 


(&)  Holmes  «.  Remsen,  20  John.  Rep.  229;  Milne  t.  Moreton,  6  Binney,  858 ; 
^ork  V.  M cClain,  1  H.  &  McH.  286 ;  Wallace  v.  Patterson,  2  H.  &  McU.  468 ;  Har- 
"«>B  V.  Steny,  6  Cran.  289;  Ogrden  v.  Saandeis,  12  Wheat.  218;  Brickwood  v. 
Killer,  8  Meri7.  280;  Kames'  Pri.  £q.  b.  8,  c.  8,  s.  6.~(e)  Moggridge  «.  Thack- 
*«Q>  7  Yes.  69.— (d)  Hensloe'a  case,  9  Co.  87;  Carter  v.  Crawley,  T.  Raym.  496; 
Kvriot «.  Marriot,  Gilb.  £q.  Rep.  208 ;  Manning  v.  Napp,  1  Salk.  87 ;  2  Inst.  897; 
2  Blac.  Com.  494 ;  18  Ed.  1  c.  19 ;  Killy  Rep.  144.— (€)— Middleton  v.  Crofta,  2  Atk. 
^;  Robenon  Succession,  2S0,  261. 
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to  do  80,  in  order  to  hold  the  property  of  the  intestate  within  radi, 
as  a  means  of  satisfying  his  English  creditors  and  next  of  kin;  ot 
if  there  were  no  creditors^  or  next  of  km,  as  a  means  of  secmiiig 
it  for  the  benefit  of  the  state  to  whom,  in  such  case,  it  propedj 
belonged.  {/) 

But  latterly,  in  ^England  as  well  as  in  this  country,  a  more  ca- 
larged  and  just  yiew^  has  been  taken  of  this  matter ;  and  it  hai 
been  held,  that  as  the  state  must  have  a  right  to  regulate  (fait 
which  it  protects,  and  is  bound  in  duty  to  see  its  own  citiseBB 
satisfied  before  it  suffers  the  property  of  their  debtor  to  be  with- 
drawn from  its  jurisdiction,  no  foreign  administration  shall  be 
recognized  here.  And  that  the  administration  of  all  deceased 
persons'  estates  must  be  taken  out  here  by  a  citizen  of  the  United 
States,  (g)  in  order  that  there  may  be  some  person  here  itsponsi- 
ble  to  our  own  citizen  creditors,  legatees,  and  distributees  of  the 
deceased,  to  the  full  yalue  of  his  effects  found  here ;  and  also,  Aat 
after  the  debts  hare  been  paid,  if  there  be  no  next  of  kin,  that  the 
surplus  be  paid  to  the  state,  or  to  the  public  schools  here,  to  whom, 
in  such  cases,  it  properly  belongs ;  or  according  to  the  hw  of  the 
deceased's  last  domicil.  (A) 

It  having  been  universally  admitted,  not  indeed  as  a  binding 
rule  of  international  law,  but  as  a  matter  of  general  comity  among 
civilized  nations,  that  personal  property  follows  the  domicil  of  its 
owner ;  and  that  the  succession  to  it  must  be  regulated,  on  his 
death  intestate,  hy  the  law  of  that  domicil ;  and  as  the  administia- 
tion  of  such  property  looks,  in  the  first  place,  to  the  payment  d 
all  the  debts  of  the  deceased,  and  then  to  a  distribution  among 
those  entitled  to  succeed  to  it,  according  to  the  law  of  the  de* 
ceased's  domicil,  it  most  commonly  happens,  that  none  hot  o 
administration  under  that  law  can,  with  facility,  if  at  all,  onbnoe 
both  those  objects.  Consequently,  the  administration  of  the  de- 
ceased's domicil  is,  every  where,  regarded  as  the  admimiratiim  is 


(/)  Daniel «.  Laker,  Dyer,  806;  Jaaneey  v.  Bealey,  1  Tern.  997;  TovHm  «. 
Flower,  8  P.  Will.  870;  AllciDS  v.  SmiUi,  2  Atk.  08;  Thome  v.  Watkiai,  t 
Vea.  30.— (g)  1798,  ch.  101,  sub  cb.  4  and  6.— (A)  Bempde  v.  Johnstone,  S  Tci. 
198 ;  Somerville  v.  Lord  Somerville,  5  Yes.  760 ;  lo  the  Goods  of  Beggia,  S  Ecdt. 
Rep.  128;  Holmes  v.  Remsen,  20  John.  Rep.  205;  Groeme  «.  Harris,  1  Da0.45C; 
McGalloagh  v.  Toang,  1  Bin.  08 ;  Desesbats  v.  Berqoier,  1  Bin.  888,  849,  sole; 
Anonymous,  1  Hayw.  866 ;  Admr.  of  Butts  v.  Price,  1  Cam.  8t  Nonr.  88 ;  Eairi- 
son  V.  Sterry,  6  Cran.  289 ;  Smith  v.  The  Union  Bank  of  Georgetown ;  6  Fctcis, 
618 ;  Glenn  v.  Smith,  2  G.  &  J.  498 ;  Cbariotte  Hall  School ».  Greenwell,  4  G.  Ii  J. 
408 ;  Thomas  v.  Visitors  of  Frederick  County  School,  7  G.  8c  J.  870. 
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chief,  while  those  granted  in  other  countries  of  the  effects  of  the 
deceased  found  there,  are  considered  as  merely  auxiliary  to  such 
administration  in  chief.  So  that,  for  the  benefit  of  creditors,  and 
the  public,  the  law  of  the  state  where  the  personal  property  is 
found  gives  the  rule ;  although  as  regards  a  distribution  among  the 
next  of  kin  of  the  deceased,  the  law  of  his  domicil  is  allowed  to 
govern*  (i) 

This  reference  to  the  last  actual  domicil  of  the  deceased  for  the 
rules  by  which  his  personal  estate  is  to  be  disposed  of,  is,  however, 
most  commonly  made  in  cases  of  absolute  intestacy ;  and  so  too 
in  cases  where  the  deceased  may  have  made  a  will  disposing  of 
his  moveables,  it  is  always  presumed  to  refer  to  the  law  of  his 
then  domicil ;  and  upon  that  presumption,  without  any  thing  ap- 
pearing to  the  contrary,  it  is  deemed  valid,  or  otherwise  according 
to  that  law,  and  in  pursuance  thereof  is  executed,  or  set  aside ; 
recollecting,  however,  that  no  testamentary  act  or  disposition  can 
be  allowed  to  contravene  any  known  rule  of  our  own  law.  (j) 

But  it  must  be  always  borne  in  mind,  that  according  to  all  law, 
real  estate,  immovables,  or  territorial  property,  considered  as  a  part 
of  the  habitation  of  the  nation  is,  in  all  cases,  governed  entirely, 
and  in  all  respects,  by  the  law  of  the  state  under  whose  jurisdic- 
tion it  is  situated.  (&)  And  moreover,  that  marriage,  being  a  con- 
tract -recognized  by  the  law  of  nations,  is,  with  few  exceptions, 
valid  every  where  if  binding  where  it  was  made.  (Z)  And  conse- 
quently, that  all  the  property  of  the  wife  vests  in  the  husband,  or 
becomes  subject  to  his  control  during,  and  in  consequence  of  the 

I       ■     .  .      ■  I      .1  —  .      ■       ■■      I  »  .  .         I  ■  IP! 

(f )  I^pon  V.  Fipon,  Amb.  2S ;  Thorne  v.  WatkuM,  S  Yes.  86 ;  Somerville  v. 
Lord  Somerville,  5  Yet.  790 ;  Potioger  o.  Wightman,  8  Meriv.  SS ;  Lowe  v.  Far- 
Ue,  2  Mad.  Rep.  101 ;  Munroe  v,  l>ouglas,  5  Had.  880 ;  Logan  v.  Fairlie,  1  Cond. 
Cha.  Rep.  409 ;  The  Harmoby,  S  Rob.  Adm.  Rep.  822;  La  Yirginie,  6  Rob.  Adm. 
Rep.  98;  Smith  o.  The  Union  Bank  of  Georgetown,  5  Peten,  518 ;  Be  Sobiy  v. 
De  Laistre,  2  H.  8l  J.  224.—(»  WaUis  v.  fiiightwell,  2  P.  WxU.  88;  Brodie  v. 
Bany,  2  Yes.  &Bea.  130;  Ansthitber  v.  Chalmer,  2  Cond.  Cha.  Rep.  285;  Curl- 
ing V,  Thornton,  2  Eccle.  Rep.  197 ;  Larpent  v.  Lindry,  3  Eccle.  Rep.  186 ;  In  the 
Goods  of  Reid,  8  Eccle.  Rep.  207;  Li  the  Goodi  of  Maraver,  8  Eccle.  Rep.  218 ; 
Armstrong  v.  Lear,  12  Wheat.  169 ;  Desesbats  v.  Berqnier,  1  Bin.  886 ;  Burnley  v. 
Duke,  1  Rand.  106 ;  De  Sobry  v.  De  Laistre,  2  H.  8l  J.  195;  Yattel,  b.  2,  ch.  8,  a. 
111.— (ik)  Roberdeau  «.  Rous,  1  Atk.  544;  Brodie  v,  Bany,  2  Yea.  fc  Bea.  181; 
Elliott  V.  Lord  Biinto,  6  Had.  16 ;  The  United  States  o.  Crosby,  7  Cian.  115 ;  Kerr 
V.  Moon,  9  Wheat  565;  Binney's  Case,  ante  146.— (I)  Roach  «.  Ganran,  1  Yes. 
168 ;  The  King  v.  Brampton,  10  East  282 ;  Lautour  v.  Teeadale,  4  Com.  Law  Rep. 
299 ;  Ruding  v.  Smith,  4  Eccle.  Rep.  561 ;  Scrimshire  v.  Scrimshire,  4  Eccle. 
Bep.  662;  Harford  v.  Morris,  4  Eccle.  Rep.  676;  Middletono.  JaiMreiin,  4  Ecck. 
Rep.  662. 


IWO  GPBRI£'S  CASE. 

marriage,  or  remains  subject  to  be  disposed  of  by  her  last  vriBL,  or 
otherwise,  as  regulated  by  the  law  of  their  domicil,  as  selected  by 
him,  (m)  and  subject  to  the  claims  of  his  and  her  creditors  ac- 
cordingly, (n)  As  where  the  husband  id  allowed,  by  the  law  of 
their  domicil,  to  sue  for  and  recover  his  wife's  personal  estate  in 
equity,  without  making  any  settlement  upon  her,  on  the  groiuid  of 
what  is  here  called  'the  wife's  equity,'  the  sum  claimed  and  due  ia 
her  right,  will  accordingly  be  ordered  to  be  paid  to  him  without 
his  making  any  such  settlement  upon  hen  (o) 

Upon  the  ground  of  this  duty  which  the  state  owes  to  its  riti- 
zens,  the  general  assembly  of  Maryland  have,  by  sundry  legisla- 
tive enactments,  provided,  that  where  an  infant,  who  has  no  na- 
tural or  testamentary  guardian,  may  be  entitled  to  real  estate  by 
descent  or  devise,  or  to  personal  property  by  bequest,  or  in  a  comae 
of  distribution,  or  may  have  acquired  any  property  by  gift  or  p1l^ 
chase,  the  Orphans  Court  of  the  county  where  the  land  lies,  or  in 
which  administration  of  the  personal  estate  is  granted,  shaD  hare 
power  to  appoint  a  guardian  to  such  infant  until  the  age  of  twenty- 
one- years,  if/ a  male,  and  until  the  age  of  eighteen,  if  a  female,  or 
marriage ;  and  that  such  guardian  shall  be  charged  with  Ae  care, 
maintenance  and  education  of  such  infant,  and  with  the  manage- 
ment of  his  or  her  estate,  (/i)  Declaring,  however,  in  connectioa 
with  those  general  provisions,  that  nothing  therein  contained  ahoild 
be  construed  to  affect  the  general  superintending  power  exercised 
by  the  Court  of  Chancery  with  respect  to  trust.  ( j) 

Now,  on  recollecting  what  has  been  before  said  as  to  the  jam- 
diction  of  the  Court  of  Chanceiy,  as  the  representative  <xf  the  state, 
in  its  duty  to  infants  as  parens  patria;  and  that  by  an  English 
statute,  passed  in  the  year  1660,  and  adopted  here,  /aihen  hafe 
been  authorized  to  appoint  guardians  to  their  legitimate  iafioit 
children,  (r)  it  clearly  appears,  that  the  ordinary  tribunals,  whose 
jurisdiction  has  been  thus  defined,  carmot  appoint  a  goardian  to 
any  infant  whose  father  or  mother  is  alive;  or  who  has  a  testamen- 
— ^^— --■*■-■■  ■  ■ —    — '■ —        —  - 

(«)  Laahley  v.  Hog,  Robbins'  Sttccession,  480.— (n)  Feaabeit  v.  Tunt,  Fkw. 
Cha.  a07 ;  The  Goods  of  |danver,  8  Eccle.  Rep.  218.— (o)  Mioet  v.  Hjde,  t  Sto. 
C.  C.  ess ;  BourdiUoQ  v.  Adair,  3  Bro.  C.  C.  287 ;  Campbell  v.  Frencb,  9  Ves-SSl; 
Sawer  9.  Shute,  1  Anstr.  S^;  Duel  «.  Smith,  4  Cond.  Cha.  Rep.  207.— (p)  1711^ 
eh.  89,  a.  18  and  15;  17S6,  ch.  101,  aub  ch.  12 ;  1S07,  ch.  186,  a.  4;  1829,  ch.  211; 
a.  5 ;  1881,  ch.  805,  a.  6  and  ch.  815,  a.  8, 9  and  11.— (;)  1798,  eh.  101,  aob  ch.  12, 
a.  16;  1881,  ch.  815, 8.  17.— (r)  12  Car.  2,  c.  24;  KMlty  Rep.  288  f  1796.  eh.  Ill, 
fttb  ch.  12;  Villateai  v.  Mellisb,  2  Swaa.  586,  note. 
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taiy  gnaidian;  or  who  lias  no  property  any  where;  or  whose  land 
does  not  lie  within  the  body  of  any  county  of  this  state;  or  upon 
whose  penenal  estate  no  administration  can  be  granted  by  any 
Orphans  Court  of  this  state;  and  recollecting^  moreoveri  that  att 
gnardians  are  considered  as  trustees,  and  as  audi,  responsible  in 
chancery,  whose  jurisdiction,  in  that  respect,  has  been  expressly 
saved,  it  will  be  seen,  that  the  ChanoeDor  has  a  la^e  scope  ci 
jurisdiction  lying  entirely  beyond  that  of  the  ordinary  tribunals,  in 
addition  to  that  wide  space  of  authority,  founded  on  the  doctrine 
of  trusts,  which  may,  as  in  calling  guaidians  to  account,  and  the 
like,  be  exardsed  in  ooncurrence  with  those  tribunals,  (s) 

It  has  been  declared  that  every  female  orphan  shaH  be  accounted 
of  fiiU  age  to  receive  her  estate  at  the  age  of  eigkUm  years,  or  day 
of  marriage,  which  shall  first  happen;  {t)  and  such  female  infhats 
have  been  endowed  with  a  capacity,  after  that  age,  to  execute  a 
release  to  their  guardians  on  receiving  it;  («)  and  also  with  a  ea- 

(•)  HapBVRir  •.  HavBVEir.— This  bin  wm  filed  by  Jofaa  Hepban,  an  iafknt,  by 
HsBiietbiMiiia  WaUoer.bU  oothtrand  n«ztfiisnd»  tgtinst  SamoelChew  Hopbonia 
his  goardUny  fiir  sq  iceoant«  kc«  The  defendant  ancwere4»  tod  the  case  wu  brought 
belore  the  oooil 

MM&  jfyrUt  ITSL^Haxboh,  (SKsaoillor.— The  Cbaneellor  la  of  opinion,  that  tUi 
eoait  bath  aa  ittidoabted  antbority  to  iateipoae  ia  the  aflUis  of  aM  inftnis  aadir 
flu  care  of  goaidians.  on  the  application  of  ttwir  nearest  ftiendi.  Aa  it  appeaii» 
both  firom  the  bill  and  answer,  that  at  least  the  edncation  of  the  comphdnant  hath 
been  neglected ;  and  tiiat  there  does  not  exist,  between  him  and  the  defendant,  aiieh 
a  confidence  and  good  wiU  as  ought  to  proTail  between  persons  connected  by  a  two* 
iaid  endeaiing  relation;  as  the  defendant  admiti  a  balance  in  his  hands,  belonging  to 
the  complainant,  under  the  last  will  of  his  fiither  John  Hepburn,  jun.,  to  a  conside- 
rable amount  in  current  money  and  tobacco ;  as  the  complainant,  on  attaining  fliU 
age,  wiU  be  entitled  to  a  considerable  estate,  both  ffeal  and  penonal;  as  the  Chan- 
cdlov  coaesives  It  proper  far  the  complainant  to  be  edncaled  and  maintained  aeeoid- 
Ing  to  his  rank;  as  it  is  even  most  ettgible  far  the  defendant  to  dispose  of  the  said 
balance  under  the  direction  of  this  court ;  and  as  the  defendant  has  expressed  a  wil* 
Hngnces  to  be  directed  in  tbdfc  respect  by  this  court: 

It  is  J4f^iigid  imd  (Mknd,  that  the  defandant  deUTor  unto  Henrietta  M.  Walksrt 
the  complainant's  mother,  on  or  before  the  first  day  of  June  next,  the  sum  of  £99 
current  money,  and  the  like  sum  of  £86,  quarterly,  until  the  complainant  shall 
attain  his  faU  age  of  twenty-one  years ;  and  that  the  receipt  of  the  said  Walker  shall 
bo  good  against  the  complainant '  And  it  is  further  Jidjuidgtd  and  Ordind,  that  the 
sud  Henrietta  M.  Walker,  provided  she  accept  the  trust  in  her  hereby  repoeed,  shall 
apply  the  said  money  to  the  maintenance  and  education  of  the  complainant,  and  not 
otherwise.  And  that,  in  respect  to  education,  the  said  trustee,  Mn.  Walker,  shall 
act  agreeably  to  the  wish  and  inclination  of  the  complainant;  it  being  the  intent  and 
meaning  of  this  order,  that  the  said  money  shall  be  paid  to  the  said  trustee,  whether 
the  complainant  be  kept  at  school,  or  otherwise. 

(0  1715,  ch.  89,  s.  15 ;  1889,  ch.  216,  s.  6.— («)  1829,  ch.  216,  s.  7,  and,  since, 
with  a  capacity  to  execute  powers  of  attorney  far  such  purposes ;  1881,  ch.  806,  s.  5. 
64  y.2 
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pacity  then  jto  make  a  will  disposing  of  their  real  estates,  (x)  YeC^ 
as  it  has  been  held  that  such  females  cannot  be  deemed  of  full  age 
for  any  other  purpose,  or  in  any  other  respect,  (y)  it  would  seem 
necessarily  to  follow,  that  female  orphans  between  the  ages  of 
eighteen  and  twenty-one  years,  who  have  no  testamentary  guar* 
dian,  being  a  class  of  infents  for  whom  a  guardian  cannot  be  ap- 
1^  pointed  by  the  Orphans  Court,  (z)  guardians  can  only  be  pioTided 
for  them  by  the  Chancellor.    It  is  admitted,  on  all  hands,  that  the 
father  is  the  natural  guardian  of  all  his  legitimate  chilcken  until 
they  attain  twenty-one  years  of  age,  or  until  the  females  attain  tfaai 
age  or  many.    But  it  seems  to  be  doubtful  whether  the  guardian- 
ship of  a  mother  over  her  children  continues  longer  than  the  age 
of /aurteen ;  (a)  if  not,  then  it  would  seem,  accordmg  to  a  ftir 
construction  of  the  before-mentioned  legislative  enactments,  so  bt 
as  the  courts  of  ordinary  jurisdiction  may  be  permitted  to  assume 
any  constructive  power  under  them,  (ft)  that  a  guardian  may  be 
appointed  by  them  during  the  residue  of  such  infancy.     But  in 
£uch  case,  and  in  all  others,  where  the  ordinary  tribunals  have  no 
power  to  make  an  appointment ;  as  in  case  of  the  lunacy  or  in- 
competency of  a  natural  or  testamentary  guardian ;  (c)  or  wiiere> 
because  of  the  limited  jurisdiction  of  those  tribunals,  they  ue  in- 
competent to  grant  relief  suited  to  the  peculiar  nature  or  exigeiicy 
of  the  case,  the  general  jurisdiction  and  power  of  the  Chancdlor, 
which  has  been  in  no  way  abolished  or  diminished^  may  be  resorted 
to  and  applied  with  e&ct.  (d) 

'  The  proper  education  of  youth  has,  every  where,  and  at  sB 
times,  been  held  to  be  a  matter  of  great  and  important  interest  to 
the  state,  (e)  In  England  there  has  always  been  a  religion,  or 
diurch,  by  law  established,  which,  by  considering  the  clergy  as 
one  of  the  three  estates  of  the  realm,  has  been  interwoven  with  the 
fundamental  law  and  constitution  of  the  nation.  The  regulaticHL 
of  schools  has,  therefore,  in  England,  to  a  certain  extent,  been 

(X)  179S»  ch.  101,  sub  ch.  1,  s.  8.— (y>  Smith  v.  WniiamKm,  1 H.  &  J.  148;  Satis 
V.  Jacqnin,  6  H.  &,  J.  100 ;  Bowers  v.  Tbe  State,  7  H.  &  J.  82 ;  Cimpstnrv.  Grilld^ 
ante  7.— (2)  179S,ch.  101,  sub  ch.  12;  IS07,eh.  186,  s.  4.— (o)  Eyre  v.  Shafln 

buiy, 2 P. Vrm.  116;  Roach  v.Garvan,  lYes.  168; v. ,2 Yes. 874; 

Villareal «.  MeUish,  2  Swan,  53ff,  note ;  The  King  v,  Oaklejr,  10  East.  491 ;  2  Foab. 
287;  Hay  v.  Conner,  2  H.  &  J.  847 ;  Jarrett  v.  The  State,  5  6.  &  J.  28^6)  17SB; 
ch.  101,  sab  ch.  15,  s.  20.— (c)  Beaufort  v.  Berty,  1  P.  WUl.  706;  1  Blac  Com.  bj 
Chit  468,  note  12 ;  1798,  ch.  101,  sub  ch.  4.— (<i)  Beaufort  o.  Beity,  1  P.  WilL  705; 
Roach  0.  Ganran,  1  Yes.  168.^C«)  Beaufort  v.  Berty,  I  P.  Will.  708 ;  YaUel,  b.  1, 
ch.  11,  s.  112. 
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subjected  to  that  ecclesiastical  establishntent.  {/)  And  conse- 
qaentlj  the  authority  of  the  English  Chancellor  to  interfere  with, 
and  direct  the  religious  education  of  infants,  so  far  at  least  as  to 
prevent  them  from  being  brought  up  in  the  belief  of  any  religious 
creed,  in  direct  and  open  violation  of  that  of  the  estaUished  church, 
18  founded  upon  this  fundamental  law  and  on  that  obligation  by 
wliich  all  judicial  officers  are  bound  to  support  the  constitution  of 
Hieir  country,  [g)  Before  the  revolution,  a  religious  creed  having 
been  established  by  law  here,  a  similar  oUigation  was  imposed 
upon  the  courts  of  justice  here,  to  take  care  of  what  was '  then 
deemed  the  proper  religious  education  of  infants  in  Maryland,  (h) 
It  has,  however,  been  declared,  by  the  constitution  of  this  re- 
public, ^  that,  as  it  is  the  duty  of  every  man  to  worship  God  in 
such  manner  as  he  thinks  most  acceptable  to  him,  all  persons  pro- 
fessing  the  christian  religion  are  equsdly  entitled  to  protection  in 
-dieir  rdigious  liberty,'  &c. ;  (t)  and  also,  ^  that  the  liberty  of  the 
press  dught  to  be  inyiolaUy  preserved.'  {j)  And  it  having  also 
been  declared,  by  the  constitution  of  the  United  States,  that  ^coB^ 
gress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof,  or  abridging  the  freedom  of 
speech,  or  of  die  press.'  {k)  It  follows,  that  none  of  the  public 
lanctionaries  of  this  state,  or  of  the  Union,  can  exercise  any  au- 
thority  at  variance  with  those  great  rules  of  fundamental  law  by 
iprhich  the  freedom  of  religious  and  political  opinions  are  secured 
to  our  citizens.  Consistendy,  however,  with  those  constitutional 
provisions,  it  may,  nevertheless,  be  held  to  be  within  the  scope  of 
the  Chancdlor's  jurisdiction  in  the  case  of  infants,  to  have  them 
removed  from  under  any  open  or  direct  immoral  and  vicious  influ'' 
ence  or  example ;  as  from  the  tuition  of  an  infamous  convict;  (i) 
where  the  infant  could  not  fail  to  be  engaged  in  vicious  pursuits, 
or  be  {Mrevented  from  acquiring  those  virtuous  principles  and  habits 
indispensable  to  the  formation  of  a  good  and  useful  citizen,  (m) 


(/  )  Cot's  cast,  IP.  Will.  29 ;  In  f«  Masters,  Sic.  of  the  Bedford  Charily,  8  Swan, 
iSS.— (f )  Storke  v.  6torke»  8  P.  Will.  51 ;  Roach  o.  Gamo,  1  Ves.  196,  and  Bopp. ; 
VUlanal  o.  Mellisb,  2  Swan,  588;  Blake  «.  Leigh,  Amb.  806;  De  Manneville  «. 
De  ManneviUe,  10  Ves.  61 ;  Wellesley  v.  Beaufort,  8  Cond.  Cha.  Rep.  11 ;  Lyons  v. 
Blenkin,  4  Cond.  Cha.  Rep.  116 ;  Shelley  v.  Westbrooke,  4  Cond.  Cha.  Rep.  126.— 
(A)  1715,  ch.  89,  8. 10 ;  1729,  ch.  24,  s^  12.— (»)  Oeda.  Rights,  art.  88.— (/)  Declt. 
Rights,  art.  88.— (it)  Const.  U.  S.  amend,  art.  I.— (0  1796,  ch.  101,  snb  ch.  4^— 
(m)  Beaufort  v.  Ber^,  1  P.  WiU.  708 ;  Storke  v.  Storke,  8  P.  WiU.  51 ;  De  Blanne- 
Tille  V.  De  Manneville,  10  Yes.  61 ;  Whitfield  ».  Hales,  12  Yes.  492 ;  BaU  o.  BaU, 
2  Cond.  Cha.  Rep.  299;  Wellesley  v.  Beaufort,  8  Cond.  Cha.  Rep.  1 ;  2  Lood.  Ja« 
list,  66 ;  Jones  «.  Stockett,  ante  428. 
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Buty  dtbough  the  state  has  thtts,.  by  its  constitotioDi  vidiUd 
Irom  all  who  may  be  eotrasted  with  public  authority^  aU  po««i 
oyer  the  religious  or  political  opinions  of  its  citizens,  iaflint  « 
adult;  yet  it  has  a  large  interest  in  having  her  infants  educated 
under  Uie  influence  of  that  very  fieedom  which  has  been  sedwed 
to  them.    And,  therefore,  the  Chancellor  heie,  as  in  'R»gkiMi^ 
loddng  to  his  constitutional  duties,  in  this  reGpect,  would  not 
AuSer  a  guardian  to  send  his  ward  abroad,  or  out  of  the  Unifeed 
States  to  be  educated,  where  principles  adyerse  to  our  inttitotioBS 
must  necessarily  be  inculcated,  and  mi^t  be  too  copiously  iai- 
bibed.  (fi)    And  although  parents  of  infants  may  well  be  indidged 
upon  the  ground  of  their  own  right  to  leave  this  country  at  plea- 
sure,  to  take  with  them  their  infant  children  wherever  thcj  nsy 
go,  (o)  yet  the  court  will  not  allow  a  father,  under  the  cokw  of 
his  parental  autfacMrity,  to  work  the  ruin  of  his  child,  or  nufa  the 
child  to  be  in  any  vray  sacrificed  to  hi|i  views ;  (p)  nor  will  it  eon- 
cede  to  any  mere  legal  guardian  an  unlimited  power  to  dispose  sf 
his  ward  as  he  may  think  proper ;  since  the  state  has  a  deep  m- 
lerest  in  retaining  and  educating  her  own  infimts,  with  a  viav  to 
her  own  strength  and  improvement  (q)    And  as  an  iii£ut  eaanot, 
of  himself,  acquire  any  domicil,  but  always  retains  that  of  his 
parents,  or  of  his  origin,  so  his  having  been  left  here  as  an  otphan 
devolves  upon  the  state  a  right  to  retain  him  within  its  juiisdietion 
for  its  own  benefit,  as  well  as  for  his  own  advantage.    And  there- 
fore a  guahlian  merely  constituted  such  by  law,  is  never  pormitled} 
at  his  pleasure,  to  change  the  domicil  of  his  ward  for  any  puipose, 
much  less  with  a  fraudulent  intent  to  alter  the  rule  of  succession  to 
his  proper^  from  that  by  which  it  would  have  been  governed  ae- 
cording  to  the  law  of  the  domicil  from  which  he  was  removed,  (r) 

According  to  the  established  principles  pf  international  law,  no 
one  nation  can,  under  any  pretext,  interfere  vrith  the  internal  regu- 
lations or  domestic  concerns  of  another ;  nor  can  any  one  nation 
be  allowed  to  withdraw  from  another  any  of  its  citizens,  to  impair 
its  strength,  or  to  diminish  its  resources  in  any  way  whatever.  Sub- 
ject, however,  to  these  fundamental  axioms,  individuals  are  pe^ 

(s)  Moantataart  a.  Moontituait,  6  Vet.  868 ;  De  Mannevillt  v.  De  MaiMMfJk 
la  Vet.  56;  Lyons «. BUakiBu  4  CoiuL  Gha:  Rep.  118;  Ytttttl,  b.  1,  ch.  11,  ■.  114.* 
(o)  Lasbley  v.  Hog  Robin.  Suece«pion«  480. — (p)  Creuse  «.  Hunter,  S  Cos,  148.— 
(q)  SIdaner  v.  Wuner,  8  Dick.  779 ;  Ex  parte  Werner,  4  Bio.  C.  C.  101;  WeUedtf 
o.  Beanfini,  8  Gond.  Cha.  Rop.  14;  Lyons  «.  Bienkin,  4  Cond.  Cha.  Rep.  118.— 
(r)  SoflMivUle  a.  Somerville,  6  Yes.  760;  Potinger  v.  Wightmao,  8  Meriv.  SS;  De- 
seebats  e.  Berqaier,  1  Bin.  886. 
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mitted,  ki  tinie  of  peace,  fteelj  to  migmte  fiom  one  iifttion  to 
anodier,  and  to  take  wMi  ihem  tbeir  iolBuit  chfldrai  and  propextj, 
or  to  hare  Am  mOTeables  transported  any  where ;  pioyided  they 
do  80  faxdj  and  without  prejudice  to  the  state,  or  to  any  one ;  as 
in  the  cases  and  upon  die  principles  before  explained.  Whence, 
it  if  dear,  diat,  under  flie  law  of  nations,  the  free  removal  of  per- 
sons and  of  property,  from  one  state  to  another,  can  only  be  w- 
straiaed,  upon  the  ground  of  a  duty  of  the  state  to  itsdf,  or  to  its 
owa  citkEenB  ;  and  that,  apart  fiom  fliose  restrictions,  no  infant  or 
addt  can  be  in  any  way  hindered  or  embarrassed  in  withdrawing 
his  property  from  any  other  state  into  that  of  which  he  is  a  lesi*' 
dent  ciiaitn^  or  within  which  he  has  his  domicil* 

It  is  nnrrersaUy  admitted,  that  immoyeable  pnq»eity  of  all  de* 
seriptions,  mnst  be  v^ulated  by  Ae  law  of  the  state  within  which 
it  is  situated.  But  a  foreigner,  or  a  non-resident,,  who  may  be 
permitted  to  hold  such  property,  must,  as  a  necessary  consequence 
of  that  permission,  be  allowed  to  collect  and  haye  remitted  to  him> 
its  leate  and  profite*  A  living  adult  owner  may,  by  a  sufficiently 
aolbenticated  power,  cause  die  rente  and  profite  of  his  real  estetei 
or  the  whole  <^  his  personal  estete  to  be  transmitted  to  him  any 
where  beyond  the  jurisdiction  of  the  stete*  And  by  a  comity, 
now  prevalent  amcmg  all  civilised  nations,  founded  on  this  conoea* 
iiob  to  living  owners,  qualified  by  a  proper  regard  to  itoelf  and  its 
citizens,  an  administration  granted  under  the  law  of  the  deeeased'a 
Amicil,  w  <o  far  lecognbsed  by  every  other  nation  as  to  be  consi- 
dered as  the  admimsiratum  tn  chiefs  to  which  the  administration 
teken  out  in  the  state  where  the  property  is  found,  is  only  auzi-> 
Buy ;  and  to  which  administration  in  chief,  the  surfdus  must  be 
Innded  over  for  the  purpose  of  distribution.  And -so  too,  mar* 
>ttge,  if  valid  where  solemnized,  being  recognized  as  valid  every 
wbere,  vests  in  the  hu$band  full  authority  to  cause  his  wife's  per- 
gonal property  to  be  transferred  to  any  place  he  may  thmk  proper. 

An  infant  is  incompetent,  by  reason  ot  bis  infancy,  to  clothe  any 
one  with  a  power  to  dispose  of  his  property ;  and  yet  his  right  to 
We  it  removed,  during  his  infancy,  is  as  perfect;  and  the  be- 
nefit of  removal  may  be,  and  often  is,  much  greater  to  him  than 
^0  an  adult  owner.  Hence,  it  is  laid  <iown,  that  it  belongs  to  the 
domestic  judge  to  appoint  a  guardian  to  an  infant;  and  that  the 
W  of  nations,  which  has  an  eye  to  the  common  advantage  and 
^e  harmony  of  states,  requires  the  appointment  of  such  a  guardian 
^  be  recognized  as  valid  in  all  other  countries  in  which  the  infant 
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may  kave  any  concerns,  (s)  An  administration  granted  ahnad, 
and  the  assignees  or  trustees  appointed  under  the  bankmpt  or  m- 
solvent  laws  of  another  state,  are  not  allowed  to  have  any  autkft- 
rity  here,  in  order  that  the  interests  of  the  state  and  of  its  ckizosy 
may  be  protected.  But  no  such  reason  can  exist  for  refbsing  lo 
recognize  the  appointment  of  a  guardian  of  a  foreign  in&nt,  made 
under  the  laws  of  tiie  state  to  which  he  belongs.  An  in&nt  bebg 
incompetent  to  contract,  or  to  incur  debts  for  any  thing  more  than 
mere  necessaries,  the  irresistible  presumption  is,  that  he  em  have 
no  creditors  beyond  the  immediate  sphere  of  his  domicil ;  and  con- 
sequently, there  can  be  no  probability,  that  any  of  our  citizens 
would  be  at  all  prejudiced  by  aUowmg  to  a  foreign  in&nt,  by  his 
foreign  guardian,  the  same  land  of  right  of  remoying  his  eActi 
beyond  the  reach  of  our  laws,  which  has  been  so  ttedj  coneeded 
to  a  foreign  adult. 

But  if  it  were  held  to  be  necessary  to  haye  the  moveabfes  be> 
longing  to  a  foreign  infant,  placed  in  the  hands  of  a  gnardiaa 
appointed  here,  it  would  be  in  efl^t,  to  determine  that  his  pn>- 
perty  should  be  withheld  from  him  during  the  whole  tena  of  his 
infemcy;  or  at  least,  that  it  should  be  exposed  to  the  great  risk 
and  expense  of  a  foreign  management,  where  ttie  extent  of  hit 
wants  could  not  be  correctly  estimated,  and  the  seasonable  appli- 
cation of  the  profits  of  his  estate  to  his  necessary  calls  could  Bfll 
be  made.  In  short,  the  recognition  of  the  appointment  of  a  guar- 
dian to  a  foreign  in&nt,  under  the  law  of  his  domicil,  is  a  eonriesj 
which  may  be  safely  and  readily  reciprocated  among  nalioHi,  wifli- 
out  the  slightest  injury  to  any  one,  and  with  the  greatest  benefit  to 
infant  owners  every  where.  Therefore,  the  reason,  the  justiee, 
and  the  necessity  of  6uch  oases,  obviously  require  suck  a  geacnl 
and  mutual  recognition ;  and  that  the  authority  of  such  an  ageit 
should  be  every  where  regarded  as  having  the  same  extent  as  tte 
authority  of  an  adult  owner  himself,  in  so  far  as  it  may  be  nece^* 
sary  to  sue  for,  collect,  and  remove  his  personal  estate,  and  the 
rents  and  profits  of  his  lands,  without  contravening  the  law  of  tk 
state  where  such  land  may  be  situated,  as  to  the  right  and  tide 
to  it.  {t) 

(t)  Vattel,  b.  2,  c.  7, 8. 85 ;  Karnes*  Pri.  £q.  b.  8,  c.  S,  s.  1 ;  ExparU  Otto  Lsvili 
1  Yes.  208.— (0  Aiglaese  v.  Maschamp,  1  Vera.  76 ;  Kildare  v.  Eottice,  1  Ten* 
419 ;  Ex  parti  Otto  Lewis,  1  Yes.  208 ;  Ex  parte  Annandale,  Amb.  80 ;  Cranstimi 
V.  Johnston,  8  Yes.  170 ;  S.  C.  6  Yes.  277.  In  the  matter  of  the  Duchess  of  CIisb- 
dois,  1  Scho.  &  Lefr.  801 ;  Cartwright  v.  Pettus,  2  Chan.  Ca.  214. 
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It  most  be  recollected,  howeveri  that  although  there  is  an  ob« 
vioiui  propriety  in  recognizing. the  appointment  of  a  guardian  so 
made,  under  the  law  of  one  state  in  every  other  state ;  yet,  that 
when  this  court  is  called  upon,  in  respect  of  any  property  found 
here,  belonging  to  an  in&nt  foreigner,  to  appoint  a  guardian  for 
him,  for  the  purpose  of  having  it  taken  care  of,  no  one  can  be 
appointed  who  is  not  a  resident  within  its  jurisdiction,  so  as  to  be 
held  responsible,  and  subject  to  its  control ;  because  no  state  can 
extend  its  process,  or  give  efficacy  to  its  judicial  power,  or  its  laws 
beyond  its  own  jurisdiction,  (u)  And  so  too,  where  an  infeuit  has 
been  improperly,  or  illegally  removed  into  a  foreign  countiy,  there, 
fiom  necessity,  the  guardian  here  must  be  authorized  to  remit,  or 
have  applied,  as  well  as  circumstances  will  admit,  the  annual 
income  of  his  estate  for  his  maintenance  and  education,  (to) 

But  it  is  believed,  that  there  is  no  well  considered  English  adju- 
dicatioii,  by  which  it  has  been  determined,  in  opposition  to  the 
rale  laid  down  by  the  most  eminent  writers  on  public  law,  that  the 
appointment  of  a  guardian  to  a  foreign  infant,  under  the  law  of  his 
domicil,  must  be  recognized  and  allowed  every  where  else.^ 

In  the  case  under  consideration,  this  coturt  is  called  upon  to  ap« 
point  a  guardian  to  several  male  and  female  in&nts  by  their  father 
and  natural  guardian ;  for  whom,  even  if  they  had  no  natural  guar-* 
dian,  it  is  at  least  questionable,  whether  any  of  the  Orphans  Courts 
could  appoint  a  guardian ;  because  the  lands  of  these  infants  do 
not  lie  any  where  within  this  state ;  and  because  no  administration 
eould  be  granted  here  of  the  personal  property,  lying  vidthin  the  • 
British  dominions,  which  has  been  bequeathed  to  them,  by  one 
who  died  abroad,  who  was  not  domiciled  within  this  state,  and  who 
left  no  property  here.  Their  case  is,  in  these  respects,  peculiar. 
But  being  citizens  of  Maryland,  it  is  the  duty  of  this  state  to  pro- 
beet  their  interests ;  and  the  discharge  of  that  duty,  by  virtue  of 
he  general  jurisdiction  with  which  he  has  been  clothed  in  such 
^ases,  devolves  upon  the  Chancellor.  According  to  the  principles 
H  equity  by  which  this  court  is  governed,  where  property  has 
)een  in  any  way  acquired  by  an  infant,  whose  parents  are  living, 
t  may,  if  necessary,  provide  for  its  preservation,  either  indepen- 
lently  of  such  natural  guardian,  or  by  compelling  him  to  give 
• —      -  — ■■ 

(«)  Yattel,  b.  2,  c.  7, 8. 84 ;  £x  poirU  Ord.  4  Good.  Cha.  Rep.  44 ;  Logan  o.  Fair- 
Be»  4  Cond.  Cha.  Bep.  90.— (v)  Roach  p.  Ganran,  1  Yes.  158 ;  Stephens  v.  James, 
'  Cond.  Cha.  Rep.  197. 
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security  for  its  safety,  (:r)  and  in  addition  to  this  general  mIIo-  \ 
rity  of  this  court,  it  has  been  expressly  declared,  not  only  as 
formerly,  that  a  natural  guardian  may  be  called  on  by  the  Orphni 
Court  to  give  bond  for  the  performance  of  his  trust;  (y)  but  ttiat 
eveiy  natural  guardian,  or  guardians  appomted  by  last  wffl,  JmI 
giVe  bond,  vrith  sureties  to  be  approTed  by  the  Oiphans  Oonrt,  ad 
shall  be  unden  the  like  regulations  as  are  prescribed  willi  itqNct 
to  oilier  guardians,  (z) 

Hete  it  is  not  only  necessary  to  provide  for  tiie  sa&ly  of  the 
property  belonging  to  these  citizen  infiamts ;  but,  as  it  is  to  be 
collected  and  brought  here  for  their  benefit,  from  abroad,  it  be> 
comes  necessary,  for  the  purpose  of  facilitating  its  remoTal,  to 
affirm  the  natural  guardianship  of  their  father  by  the  high  autho- 
rity of  this  court ;  and  thus  hare  the  legality  of  his  power,  anAen- 
ticated  uhder  the  great  seal  of  the  state,  which,  by  the  law  of 
nations,  is  accredited  every  where ;  (a)  so  that%y  yiitue  of  seeh 
appointment,  he  may  be  enabled  at  once,  to  collect  and  bring  ialv 
this  state,  all  their  moveable  eflects,  and  to  dispose  of  their  in- 
moveables  in  such  manner  as  the  law  of  the  place  may  allow. 

Deenedy  that  the  petitioner,  JmneM  Corriey  of  the  dty  of  Bal- 
timore, be,  and  he  is  hereby  appointed  guardian  to  eadi  one,  and 
to  aU  of  his  said  infant  chilcbren,  that  is  to  say,  Franoa  Cbiiir, 
James  Oorriej  Margarei  Cbrrte,  Samael  Corriej  l%er€m  Comk^ 
WiUiam  CorrUy  Dmia  Oyrrfe,  and  Alexander  Omie;  with  ii 
power  and  authority  as  such,  to  ask,  demand,  sue  for,  collect  ail 
take  possession  of  all  debts,  legacies,  devises,  ri^ts,  eAeds,  Sil  • 
property  of  the  said  in&nts,  lying  or  being  any  where  beyond  Ae 


(x)  Dagley  v.  Tolfeny,  1  P.  WiU.  285;  Butier  v.  Freeman,  Amb.  OtHi 
V.  Moris,  4  Good.  Cha.  Rep.  121,  note.^(y)  179B,  eh.  101,  sab  cfa.  U^e.  Ir^ 
1816,  eh.  208,  s.  l.«-(a)  AooiiysioiH.  9  Mod.  6S;  Tbe  Uuttod  State  f.M%i 
Dall.  416 ;  Church  «.  Habbart,  2  Cran.  187 ;  Peake's  Evid.  78,  note.  ^^ 

On  the  petition  of  WiUiam  Winchester,  and  Henrietta  his  wife,  stiti^  M 
Hemy  InHo,  ef  Pennsylvania,' died  there  intestate,  leafing  real  and  pLiwl  » 
tit»there,andaindow,the  sister  of  tbe  petitionsr,  with  ibnr  inlhiit  cbidn^Aa 
Irwin,  Maiy  Irwin,  Heniylmnn,  and  £Uen  Irwin ;  that  a  ecitain  Tbonw  T. 
well,  was  there  appointed  administrator  of  the  deceased's  personal  estate,  and  a 
tain  Benjamin  CnrneKos,  guardian  to  his  inftnt  children;  and  that  aftnwaidi,lhi 
widow,  with  thesei  her  four  iniknt  children,  removed  into,  and  beeasM  usiihMh  tf 
this  state,  where  she  died.  Whereupon  it  was  pnyed,  that  tlie  petitioocis  misht  be 
appointed  their  guardian.  Upon  which  petition,  by  an  order  passed  on  the  2Mi  d 
June,  1880,  the  Chancellor  ^pointed  them  guardians  of  those  infimts,  as  pnyed 
It  is  understood  that  the  propriety  and  validity  of  this  appointment,  has  hscn  le- 
peatedly  recognized  in  tlie  state  of  Pennsylvania. 
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jorisdiction  of  this  state ;  and  to  give  receipts  and  releases  for  the 
8ame;  and  to  make  sale  or  dispose  of  the  same  in  any  manner  he 
may  deem  most  advantageous  for  the  said  infants,  so  that  the  same, 
or  the  proceeds  thereof,  may  be  transferred  to,  and  brought  within 
the  jurisdiction  of  this  state,  where  the  same  may  be  taken  care 
of,  accounted  for.  and  distributed,  according  to  law,  among  'the 
said  infant^,  or  those  to  whom  the  same,  may  respectively  belong. 
And  that  the  said  James  Corrky  before  he  acts  as  guardian,  shall 
file  with  the  register,  a  guardian's  bond,  in  the  form  prescribed 
bylaw,  in  the  penalty  of  ten  thousand  dollars,  with  surety,  to  be 
approved  by  the  Chancellor. 


WATKINS  9.  WORTHINGTON. 

laa  ereditor'8  suit,  creditors  who  oome  in  alter  answer,  and  before  a  decree,  cannot 
bare  their  claiois  so  put  in  issue  as  to  be  adjudicated  upon  by  the  decree;  yet 
Bodk  creditors  ipay  well  be  beard  as  to  the  selection  of  a  trustee  to  make  the  sale. — 
Id  the  appointment  of  a  trustee  the  recommendation  of  those  creditors  who  shew 
the  greatest  amount  of  debts  will  be  allowed  to  have  the  most  weight-^The  audi- 
tor's report  confirmed  as  to  ail  claims  not  objected  to  by  him. 

Where  it  appears  finom  the  voucher  filed  by  a  creditor  as  evidence  of  his  claim,  that 
tbe  deceased  was  jointly  liable  with  others,  the  creditor  must,  shew  whether  or 
not  the  deceased  was  equally  bound  as  a  debtor,  or  as  principal,  or  surety ;  or 
whether  he  was  bound  with  others  as  co-surety. — If  he  was  bound  as  principal, 
then  tbe  creditor  is  allowed  io  come  in  for  the  whole  amount ;  otherwise  for  only 
a  proportioQ  of  his  claim.— The  roMons  and  grounds  of  thefe  rules  examined  and 
considered. 
fTbe  interests  of  infant  defendants  should  be  protected  as  far  as  practicable ;  but  the 
parol  cannot  demur;  nor  can  the  claims  of  others  be  in  any  way  izppaired  in  their 
ftvoar.— The  course  of  procteding  against  persons  ran  compos  mentis,  and  against 
fnut  covert. — Where  the  debt  is  jdint  and  several  all  tbe  debtors  must  be  brought 
before  the  court;  the  exceptions  to  this  rule. — The  general. rule,  that  all  persons 
interested  mast  be  made  parties,  is  made  to  yield  Vhere  necessary,  either  as  to 
plaiiitiflb  or  defendants.-^A  creditor's  suit  does  not  profess  to  be  the  demand  of  a 
iingle  creditor ;  but  is  a  call  for  the  admin^tration  of  the  estate  for  the  benefit  of 
aU.^The  principles  of  law  and  equity  in  relation  to  principal  and  surety. — The 
principles  of  equity  in  relation  to  the  marshalling  of  assets  and  securities. — The 
mles  of  equity  in  bankruptcy  as  applicable  in  a  creditor's  suit. — It  is  not  within 
the  scope  of  tbe  judicial  authority  to  diminish  the  force  of  a  contract ;  and  the 
legislature  has  been  restrained  from  passing  any  law. impairing,  the  obligation  of 
contiactB.'>-A  inan  may  make  use  of  all  the  securities  he  has,  until  he  has  ob- 
tained satisfaction  of  his  whole  debt. — As  to  proof  of  the  nature  of  the  contract ; 
whether  the  deceased  was  principal  or  surety;  or  the  insolvency  of  a  co-obligor. — 
The  assignee  of  a  chote  in  action  takes  it  subject  to  all  the  equity  to  which  it  was 
liable  in  the  hands  of  the  original  holder ;  the  exceptions  to  this  rule. 

*  •  ■ 

This  bill  was  filed  on  ihe  9th  of  July,  1825,  by  Meholas  Watt 
^  and  Adam  and  John  Miller ^  against  Christiana  JIf.  Worthing' 
65  V.2 
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tofiy  Jfkholas  WortMngtony  Brice  I.  Wortkingiony  Mary  W.  IKr- 
thington  and  Betty  Worthington,  The  bill  sets  out,  Hiat  tbe  pUn- 
tifis  sue  in  behalf  of  themsehres  and  others,  creditors  of  Beak  Jf. 
W&rthington,  deceased ;  that  the  deceased  died  indebted  to  the 
plaintiff  Watkins  m  the  sum  of  $234  04,  with  interest  from  the  9th 
of  February,  1824,  on  a  note  under  seal;  and  unto  the  plaintifi 
^dam  abd  John  MUkr  on  a  similar  instrument  of  writing'  in  tke 
sum  of  $397  17,  with  interest  from  the  1st  of  April,  1824;  tbit 
the  just  debts  of  the  deceased  were  very  large,  and  that  bis  per- 
sonal estate  was  totally  insufficient  to  discharge  them ;  that  the 
deceased  died  intestate,  and  George  Wells y  Sr,  had  obtained  let- 
ters of  administration  on  his  personal  estate ;  and  that  the  deceased 
had  left  a  widow  Elizabeth  R.  Worihingtany  and  the  defeodaats 
his  children  and  heirs,  alt  of  whom  werfe  minors.  Whereupcm  die 
bill  prayed,  th^t  the  real  estate  left  by  the  deceased  mi^t  be  sdd 
for  the  payment  of  his  debts ;  and  that  the  plaintiffs  might  haTe 
such  other  and  further  relief  as  the  nature  of  their  case  migiit 
require. 

On  the  1st  of  November,  1826,  the  infant  defendants  answered 
by  their  guardian  and  said,  that  they  had  no  knowledge  of  the 
matters  stated  in  the  bill,  and  submitted  to  such  decree  as  the 
Chancellor  should  think  proper  to  make. 

On  the  9th  of  March,  1827,  The  Presideniy  Directors  and  Om- 
pony  of  the  Farmers^  Bank  of  Marylandy  by  their  petition  stated, 
that  they  were  creditors  of  the  said  Beak  JIf.  Wortkingtoiiy  de- 
ceased, to  a  Tery  large  amount,  and  could  only  be  paid  out  of  the 
proceeds  of  the  sale  of  his  real  estate.  Whereupon  they  payed 
to  be  permitted  to  come  in  as  parties  complainants,  and  to  substan- 
tiate their  claim  as  might  be  required. 

10/A  Marchy  1827.— Bland,  Chancellor.'--Ord€redy  that  the 
said  petitioners  be  and  they  are  hereby  permitted  to  become  pl^ 
ties  complainants  as  prayed. 


After  which  John  Bidgely  filed  a  similar  petition  stating,  thai  he 
also  was  a  creditor  of*  the  deceased  to  the  amount  of  $406 ;  and 
prayed  to  be  allowed  to  come  in  as  a  co-plaintiff;  which  by  an 
order  of  the  29th  of  December,  1827,  was  granted.  The  onginal 
plaintiffs  recommended  O.  WettSy  Jr.  as  trustee ;  and  the  soKeilor 
of  the  petitioners  recommended  L.  Gassamay  for  that  office.  Upon 
^hich  the  case  without  objection  or  opposition  was  submitted  for 
decision. 
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5th  Mojf^  182& — ^Blaud,  Chaneettor. — ^As  this  is  a  creditor's 
suit,  in  which  it  is  evident,  that  there  must  be  a  sale  of  the  real 
estate  of  the  deceased  for  the  payment  of  his  debts,  it  stands  now, 
according  to  the  course  of  the  court,  ready  for  a  decree  to.  that 
effect,  without  having  been  regularly  set  for  hearing ;  and  it  has 
been  submitted  accordingly,  without  argument  or  controversy  of 
any  Innd ;  except  as  to  who  shall  be  appomted  trustee  to  make  the 
safe.  The  original  plaintiffs  recommend  6.  WeBsy  Jr.  and  the 
petitioners,  who  have  been  admitted  as  co-plaintifis,  i^eeommend 
£.  Qaumoofy.  The  petitioners  have  been  permitted  to  come  in 
since  the  defendants  had  answered ;  the  suit,  therefore,  as  to  such 
petitioners  has  been,  in.  efiect,  so  instituted  as  not  to  call  on  the 
defendants  to  answer  as  to  a  bill  of  complaint  against  them ;  and 
consequently,  as  the  validity 'of  the  petitioners'  claiins  have  not,  as 
jet  in  any  way,  bten  put  in  issue,  the  decree  now  about  to  be 
passed  for  a  sale  cannot,  in  any  respect  determine,  that  they,  like 
those  of  the  original  plaintiffs,  not  having  been  contested,  must  be 
taken  to  have  been  sufficiently  established.  Nevertheless,  so  far 
as  r^rds  the  appointment  of  a  trustee,  the  recommendations  of 
such  creditors  qiay  be  allowed  to  have  their  due  consideration^  (a) 
Here,  however,  the  bank  merely  alleges,  that  it  is  a  creditor  of  the 
deceased  to  a  very  large  amaunty  without  saying  how  much ;  and 
the  petitioner  jRu/^eZy  states  his  claim  to  be  about  $400.  There- 
fore, as  the  parties  have  given  no  reasons  for  their  recommenda- 
tbns,  the  Chancellor  must  allow  that  of  the  original  plaintifb  to 
have  the  greatest  weight,  as  they  have  at  this  time  shewn  the 
higest  sp^ified  amount  of  claims. 

•Decreed,  That  the  real  estate,  whereof  Beale  M.  Wart/dngton 
died  seized,  or  possessed,  or  so  much  thereof  as  may  be  neces- 
>vy,  be  sold  for  the  payment  of  his  debts ;  that  George  WeUs,  Jr. 
he  appointed  trustee,  to  make  the  sale,  &c.  &c« ;  which  sale  shall 
he  on  a  credit  of  four,  eight,  and  twelve  months  from  the  day  of 
Bale,  with  interest,  &c.  &c. ;  and  that  the  trustee  give  notice  to  the 
cieditors  of  the  deceased  to  file  the  vouchers  of  their  claims  within 
four  months  from  the  day  of  sale. 


After  which,  Elizabeth  JR.  Warthingtotiy  by  her  petition,  stated, 
^t  she  was  the  widow  of  the  late  Beal^  M.  Warthingtany  and  as 
8Qch,  was  entitled  to  dower  in  the  real  estate,  of  which  he  died 

^ —    - ^ ^^— ^^^^^__^^^^— -^^^^^  ■■    -    ■  — 

(a)  Stiikft'8  Case,  1  Bland,  85. 
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seized ;  and  which  had  been  decteed  to  be  sold.  Whercnpoa  die 
prayed,  that  a  commission  might  be  issued,  to  assign  dower  to  h& 
And  recommended  Thomas  H.  Dorseyj  James  WdUy  Eli  Liukg^ 
Jacob  Wasters  J  and  Cakh  Darseyy  to  be  appointed  comznissioiieEi 
for  that  purpose. . 

2d  July,  1828.— Bland,  Chancellor.— The  bill  states,  thtt 
Beale  M.  Worthington,.  the  deceased,  left  a  widow,  Etisabelh  R. 
WorthingtOTiy  and  the  infant  children,  these  defendants,  his  heiis; 
and  then  prays,  that  the  roal  estate  of  the  deceased  may  be  soM 
for  the  payment  of  his  debts.  Heuce,  taking  this  petitioner  to  be 
the  widow  mentioned  in  the  bill,  it  virtually  recognizes  her  legal 
right  to  dower ;  and  therefore,  there  need  be  no  kesitation  in  si 
once,  according  to  the  established  course  of  the  court  in  similar 
cases,  either  granting  a  commission  to  have  dower  assigned  to  her, 
or  in  directing  the  land  to  be  sold  subject  to  her  claim;  or  ia 
awarding  to  her  a  proportion  of  the  purchase  money  in  lieu  thereof. 
But,  as  in  this  ease,  the  widow  is  not  a  party  to  the  suit;  and  die 
defendants  are  infants ;  it  may  not  be  amiss  to  allow  the  p^Sniife 
to  show  cause,  if  any  they  have,  why  a  commission  should  not 
issue  as  prayed,  leaving  th^  application  open  to  any  further  objec- 
tions when  the  court  shall,,  upon  the  return  of  the  commissioDers, 
be  called  on  for  a  decree  confirming  the  assignment  of  dower  so 
made  to  her.  (b) 

Orderedj  that  a  commission  issue  as  prayed,  to  the  persow 
recommended ;  unless  cause  to.the  contrary  be  shewn  on  the  16th 
instant ;  provided,  that  a  copy  of  this  order,  together  with  a  copy 
of-  the  aforegoing  petition  and  recommendation,  be  served  on  the 
plaintiffs  or  their  solicitor,  on  or  before  the  9th  instant 


The  plaintifis  consented  that  a  commission  should  issue  as  prayed, 
which  was  issued  accordingly.  Upon  which,  the  commissioiien 
made  return,  that  they  had  assigned  to  the  widow  her  dower, 
according  to  certain  metes  and  bounds  as  therein  specified,  and  as 
shewn  by  the  annexed  plot  thereof,  (c) 

The  trustee  appointed  to  make  the  sale,  reported  that  he  had, 
on  the  4th  of  April,  1829,  made  sale  of  the  real  estate  as  directed 


(6)  Mildred  V.  NeiU,  ante  854;  Ewingv.  Ennals,  aDte  866.— (c)  Itapptva 
the  auditor's  report,  subseqiiently  made  and  passed  upon  in.  this  CMe,  that  tbt  ex- 
penses of  the  survey  for  making  the  assignment  of  dower,  were  allowed  oat  of  the 
proceeds  of  the  sale ;  but  no  decree  confirming  to  the  widow  ber  dower,  was  ever 
called  for  or  passed. 
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bj  die  decree^  in  seyeral  parcels,  by  the  acre)  amountiDg  to 
|6,368  63;  which  sales  were,  on  the  10th  of  August,  1829, 
finally  ratified  and  confirmed ;  and  that  he  had  eJso,  as  di- 
rected, giren  notice  to  the  creditors  of  the  deceased  to  bring  in 
their  claims. 

After  which,  about  forty  creditors  filed  the  vouchers  of  their 
claims.  It  appeared  from  the  evidences  of  the  claim  of  Jama 
Deakj  that  it  was  upon  a  note  drawn  in  favour  of,  and  endorsed  by 
the  deceased ;  and  from  those  of  the  Farmers'  Bank,  that  they 
were  notes  drawn  by  WiUiam  WarJUld  in  favour  of,  and  endorsed 
hy  the  deceased  ;  or  hy  John  W,  Clagelty  in  favour  of,  and  endorsed 
hjrthe  deceased;  or  by  D.  Ridgdy  4r  Co.  in  favour  of,  and  endorsed 
by  the  deceased.  In  relation  to  Aeae  claims,  the  affidavit  of  John 
W,  Duvattj  was  taken  and  filed,,  in  which  he  states,  that  from  his 
own  knowledge,  WiUiam  Warfiddy  then  deceased,  was  insolvent ; 
that  he  verily  believed,  and  had  so  understood  from  others,  .that 
William  Wcurfieldy  then  deceased,  David  Bidgdy^  and  John  W. 
ClageUy  who  composed  the  late  firms  of  Warfield.Sf  Ridgely,  and 
D.  Ridgelp  fy  Co,  were  insolvent,  and  unable  to  pay  dieir  debts ; 
and  that  he  verily  believed,  and  from  general  reputation,  the  above 
mentioned  firms,  and  the  individuals  composing  them,  have  been 
considered  as  utterly  insolvent,  and  were  still  so.  And  also,  the 
affidavit  of  Robert  Welchj  of  Ben.  in  which  he  stated,  that  from 
his  own  knowledge,  and  from  what  he  had  understood  from  others, 
he  verily  believed,  that  WiUiam  Warfieldy  then  deceased,  Datnd 
^idgely^  znd  John  W.  Clagetty  who  composed  the  late  firms  of 
Warfield  ^  Ridgely^  and  D.  Ridgely  if  Co.  were  insolvent  and 
viable  to  pay  their  debts ;  that  all  process  of  writs  of  fieri  facias 
against  the  said  firms,  and  the  individuals  composing  them,  which 
came  into  his  hands  as  sheriff  of  Anne  Arundel  county,  were  re- 
turned nuUa  bona  ;  that  he  was  a  creditor  to  a  large  amount,  of 
which  he  had  never  received  one  cent;  and  that  from  general 
reputation,  the  firms,  and  the  individuals  composing,  them,  as 
above  stated,  have  been  considered  as  utterly  insolvent,  and  were 
still  so. 

On  the  25th  of  September,  1829,  the  auditor  filed  his  report,  made 
up  to  the  23d  instant,  in  which  he  says,  that  he  had  stated  all  the 
claims  which  had  been  exhibited  against  the  estate  of  the  deceased ; 
that  he  had  also  stated  an  account  between  the  said  estate  and  the 
^nistee,  in  which  the  proceeds  of  sales  were  applied  to  the  pay- 
ment of  the  trustee's  allowanqe  for  commissions  and  expenses,  the 
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costs  of  survey  «iid  o{  suit ;  and  dividends  on  all  the  daim  so 
stated.    But  that  the  account  was  stated,  subject  to  the  foUoniiig 
objections  to  particular  claims.    James  J)eak\  No*  3,  and  the 
bank's,  No.  26  ^  were  founded  on  notes  drawn  by  WUliam  WaxfM^ 
in  favour  of,  and  endorsed  by  the  deceased  to  the  present  claimaBts. 
The  bank's,  No.  18,  was  on  John  W.  QagtWt  note,  infrvouro^ 
ami  endorsed  by  the  deceased  to  the  present  daimaDts.     Tke 
bank's,  Nos.  19,  20  and  25,  were  founded  on  notes  of  D.  BUgdf 
if  Co.  in  favour  of,  and  endorsed  by  the  deceased  to  the  presest 
claimants.     The  bank's.  No.  21,  was  on  WarfiM  4*  Bidgdi^$ 
note,  in  favour  o£^  and  endorsed  by  the  deceased  to  the  present 
claimants.     That  tho^^  claims  could  not  be  allowed  without  proof 
of  the  insolvency  of  the  drawers*     That  affidavits  had  been  filed 
by  the  claimants,  as  evidence  of  such  insolvency;  whidi  were 
deemed  insufficient ;  because  they  spoke  only  from  the  belief  of 
the  deponents,  and  from  general  reputation;    But  individual  opi- 
nion or  general  reputation,  furnished  no  such  clear  evidence  of  the 
utter  insolvency  of  tiie  principal  debtor,  as  to  give  to  the  creditor 
his  equity  against  the  estate  of  bis  surety.     That  the  general  tes- 
timony of  the  affidavit,  that  all  process  of  writs  o(  fieri  fiduy  bad 
been  returned  willa  hona^  was  not  evidence  of  any  return  upon  m 
judicial  writ     That  if  any  evidence,  short  of  a  discharge,  under 
the  insolvent  laws,  vrere  admissible,  there  should  be  proof  of  iwHb 
bona  on  executions  issued  by  the  daimants  to  collect  the  very  debt 
then  claimed  \,  since  the  rule  of  the  court  required  some  evkkaee 
of  the  exercise  of  reasonable  diligence  on  the  part  of  the  creditor, 
to  enforce  payment  from  the  principal  debtor ;  and  did  not  peirnit 
the  creditor  to  derive  any  assistance  fix»m  the  inconclusive  aols 
of  other  creditors. 

The  auditor  further  said^  that  George  Wells*  claims,  Nos.  39^41^ 
41  and  42,  were  debts  due  from  the  deceased  to  Warfield  ^  Ridg^ 
and  2).  Bidgdy  Sf  Co^^  and  assigned  by  them  to  the  present  daiai- 
ant. '  That  the  deceased  had  in  his  life-time,  endorsed  sundry  ndei 
drawn  by  the  said  firms,  which  remain  unpaid,  and  were  thea 
exhibited  as  claims  against  the  deceased's  estate ;  but  as  the  as- 
signee should  take  subject  to  all  the  equities  which  might  have  beea 
raised  against  the  claims,  in  the  hands  of  the  original  creditois,  ao 
part  of  said  claims  should  be  allowed  until  the  deceased's  estate 
has  been  indemnified  against  the  said  endorsements.  The  amooot 
of  the  endorsed  notes  greatly  exceeds  the  amount  of  the  aforesaid 
claims.     The  auditor  further  said,  that  •^.  4*  J  MiUer^s  daim.  No. 
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44,  originated  after  the  death  o!  the  deceased,  and'ooght  not  to  be 
allowed ;  and  in  conclusion  said,  that  he  understood  a  distribution 
of  personal  estate  had  been  made  by  the  deceased's  administrator; 
but  no  dividends  were  credited  on  George  and  John  Barber^4 
claim,  No.  1 ;  John  W.  DwDolPs,  No.  5,  Charles  T.  Flusser\ 
No.  7 ;  Henry  Hinnmand\  No.  8;  j9.  ^  J.  MUler'sj  No.  13, 14, 
35  and  44 ;  Joseph  Phelps\  No.  16 ;  John  Randall  Sf  Son%  No. 
27;  C.  Salmon^  No.  32;  George  Shaw\  No.  33;  Anderson 
Woffidd'sj  No.  37 ;  George  Wdls\  Nos.  39,  40,  41  and  42 ;  or 
^knry  WUmofs,  No.  43.  Upon  this  report  of  the  auditor,  the 
case  was  submitted,  as  to  all  such  matters  as  were  npt  con- 
troverted.' 

ISlA'JIfey,  1830. — ^Bland,  Chancellor. — Ordered j  that  the  re- 
port of  the  auditor  be,  and  the  same  is  hereby  ratified  and  con- 
firmed ;  and  the  trusted  is  directed  to  apply  the  proceeds  accord- 
ingly. Bnt  all  claims  to  which  any  objections  whatever  have 
been  made,  as  therein  mentioned,  are  hereby  reserved  until  further 
order. 


On  the  l8th  May,  1830,  the  claimant,  James  Deale^  excepted 
to  this  report;  firsts  because  it  did  not  appear  from  any  part  of  the 
proceedbgs,  that  Beale  JIf.  Worthington  was  surety  for  William 
Warfieldj  and  if  Worthington  was  a  surety,  it  was  not  necessaiy 
to  prove  the  insolvency  of  Warfield  ;  and  second^  because  the  affi- 
davits of  DuvaU  and  Welch^  afford  sufficient  evidence  of  such 
insolvency.  And  on  the  20th  of  May,  1830,  The  Farmers^  Bank 
qf  Maryland^  a  creditor,  also  excepted. to  this  report ;  ^riif,  be- 
cause ther^  was  no  evidence  that  Beale  M.  Worthington  was  surety 
on  the  notes  which  are  the  foundations  of  said  claims ;  and  did 
not  receive  a  valuable  consideration  thereof;  and  ^conc^,  because 
if  he  was,  the  proof  was  sufficient  of  the  insolvency  of  the  other 
parties.  And  on  the  same  day,  George  Wdlsj  a  creditor,  in  like 
manner  excepted ;  ^rst^  because  if  the  objections  to  claims  Nos.  3, 
18,  19,  20,  21,  26  and  26  be  valid,  the  estate  would  be  released 
from  the  said  endorsements ;  and  therefore,  the  auditor's  reasons 
Sot  rejecting  the  exceptant's  claims  would  cease;  and  second^ 
because  if  the  objections  to  Nos.  3,  18,  19,  20,  &c.  should  be 
over-ruled,  it  does  not  appear  that  this,  claimant  had  notice  at  the 
time  of  the  assignment,  of  said  endorsements. 

lOth  Juney  1830. — Bland,  Chancellor, — This  pase  standing 
for  hearing,  on  the  exceptions  to  the  auditor's  report,  the  solici- 
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tors  of  the  parties  Vf^te  fally  .heard,  and  the  proceedings  read 
aad  considered. 

The  general  principles,  referred  to  by  the  auditor,  as  the  fooiida- 
tion  of  his  objections  to  the  sevexal  claims  for  which  the  deceased 
became  liable  only  as  an  endorser,  are  these :  That  wherever  it 
appears,  ficom  the  voncher  filed  by  a  creditor  as  evidence  of  his 
claim;  that  the  deceased  was  in  any  way  jointly  liable  with  othen, 
the  creditor,  must  shew  whether  or  not  the  deceased  was  equaDj 
bound  as  a  co-debtor,  or.  as  principal,  or  surety,  or  whether  he 
bound  with  others  as  a  co*surety.  If  he  was  bound  as 
debtor,  then  the  creditor  is  allowed  to  come  in  for  the  whole  amoimt 
of  his  claim.  But  if  the  deceased  was  only  bound  as  one  of  two 
or  more  principal  debtors,  then  the  creditor  must  shew  that  the 
other  principal  debtors  are  insolvent,  or  he  will  not  be  allowed  to 
come  in  for  the  proportion  which  such  other  principal  debtor  mig^ 
have  Wn  made  to  pay.  If  the  deceased  was  only  a  surety,  then  the 
creditor  must  shew  that  the  principal  is  insolvent,  or  he  will  be.  ex- 
cluded altogether.  And  if  the  deceased  was  one  of  several  sureties, 
then  the  creditor  must  not  only  shew  that  the  principal  is  unable  to 
pay,  but  that  the  other  sureties  are  insolvent,  or  he  wifl  not  be 
allowed  to  claim  more  than  the  equitable  proportion,  for  which  the 
deceased  was  liable.  If  these  facts  and  circumstances  do  not  neces- 
sarily or  sufficiently  appear  from  the  vouchers,  filed  as  the  founda- 
tion of  the  claim,  then  the  burthen  of  explanation  and  proof  is 
thrown  upon  the  creditors,  and  that,  too,  by  the  ex  officio  act  of  the 
court,  without  any  suggestions  or  objection  to  that  effect  being 
made  by  any  other  creditor  or  psrrty  in  the  case. 

Wheti  I  came  here  I  found  that  these  principles  had  been  con- 
sidered as  long  settled ;  but  I  have  never  been  able  to  persuade 
myself  to  appi;ove  of  them;  and  now,  after  some  years  of  obser- 
vation, I  am  satisfied  that  they  occasion  much  embarrassment  and 
delay  in  the  administration  of  the  real  assets  of  deceased  debtors; 
and  oftener  than  otherwise  result  in  absolute  wrong  and  injustice 
to  creditors  against  whom  not  the  slightest  misconduct  can,  in  any 
manned,  be  imputed.  1  shall,  therefore,  as  their  correctness  and 
true  application  have  been  called  in  question  by  these  excepting 
creditors,  take  this  occasion  to  examine  &e  reasons  and  grounib 
upon  which  they  have  been  rested. 

It  would  seem  that  these  principles,  in  relation  to  the  adminis- 
tration of  the  real  assets  of  deceased  debtors,  had  been  first 
introduced  in  the  time  of  Chancellor  Hanson,    Speaking  in  refer- 
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ence  to  this  sabject,  in  an  order  passed  on  the  20tfa  of  March, 
1800,  he  says,  ^  Uiere  is  no  proof  relative  to  the  circumstances  of 
George  Chimeiy  or  the  two  other  securities,  WiUiam  Clayton  and 
Jfathan  Wright.  When  claims  are  exhibited  against  an  infant's 
estate,  and  it  appears  diat  the  debt  was  due  from  the  deceased 
and  another,  or  others  jointly,  it  has  been  the  Chancellor's  uni- 
fixnn  practice  to  allow  only  the  just  proportion  to  come  out  of  the 
in&nt's  estate.  The  practice  is  founded  on  this  consideration, 
that,  on  an  application  by  creditors,  for  the  sale  of  an  infant's  es- 
tate, it  is  a  matter  of  sound  discretion,  whether  or  not  the  Chan- 
cdlor  will  decree  a  sale.  He  is  goyemed  by  circumstances.  In 
ease  of  a  debt  due  from  the  ancestor  or  devisor  jointly  with  another 
who  is  solvent,  the  Chancellor  mi^t  say  I  will  not  decree  a  sale, 
or  I  will  not  suffer  you  to  receive  your  debt  from  the  ii^ant's  estate, 
because  you  have  it  in  your  power,  or  had  it  in  your  power,  since 
the  ancestor's  or  devisor's  death,  to  recover  your  whole  claim  from 
the  other  debtor.  But  the  Chancellor  conceived,  that  to  avoid 
circuity  of  action,  and  do  justice  to  all,  it  was  proper  to  chai^  the 
in&at  only  his  just  proportion ;  or  to  admit  the  claim  against  the 
estate  for  only  a  jttst  proportion,  Were  Gfome/,  WiUiam  GayioUy 
and  Jfcihan  Wright  all  insolvent?  Was  one  of  them  solvent,  and 
the  others  not? '  Have  any  steps  been  taken  to  recover  from  them? 
It  is  certain,  perhaps,  that  they  are  now  protected  by  the  act  of 
limitations ;  but  is  this  a  reason  wherefore  Clayt9n?$  estate  is  to  be 
charged  with  the  whole?'  {d)      - 

During  the  whole  time  of  Chahc,elIor  KiUy^  these  principles 
appear  to  have  been  continually  recognized  as  the  settled  law  of 
the  court;  and  in- one  case  of  a  creditor's  suit,  where  he  himself 
was  the  odginally  suing  creditor,  he  evidently  acquiesced  under 
them,  althou^  they  were  opposed  to  his  own  interest ;  and  asked 
a  decision  from  the  judge,  to  whom  his  case  was  necessarily  sub- 
mitted, founded  upon  their  admitted  correctness  and  established 
authority,  (e)  But  .although  they  appear  to  have  been  so  repeat- 
edly recognized  by  Chancellor  Kilty ^  yet  I  have  met  with  no  case, 
in  which  he  has  given  any  reasons  by  which  he  had  conceived 
they  might  be  sustained. 

Chancellor  Johnson^  in  an  order  passed  on  the  10th  of  April, 
1822,  in  a  creditor's  suit,  addressing  himself  immediately  to  this 
subject,  says,  *the  complainants  except  to  that  part  of  the  auditor's 
^ —  ■       ■  ■  ■        ■  ^  —      _    ^^ 

(d)  Hindman  v,  OaytM,  ante  811.^(e)  Kilty  v,  Brown^  ante  222. 
66         V.2 
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report  unfavouraUe  to  the  claim  of  Jfkholas  Hammondj  wbicb 
18  fbttfided  on  a  bond  executed  by  one  John  Mace  and  WKmm 
Fntziery  the  above  deceased,  as  secarity.  The  aaditor,  in  coa- 
formitj  with  the  usual  course  of  the  court,  would  not  allow  As 
claim  without  evidence  to  establish  the  allegation  in  the  faiU,  ditf 
Maee^  the  principal  debtor,  was  insolvent.  A  court  of  eqai^, 
when  it  interposes  and  adjusts  the  relative  obligations  of  coatnds 
and  agreements,  in  which  more  than  two  parties  are  conccraed, 
calls  them  all  before  the  court;  that* a  complete  and  final adjnsl- 
ment  may  take  place,  and  each  be  compdkd  to  pay  his  just  por- 
tion;, and  thereby,  the  creditor,  draws  from  each,  being  solrcDt, 
whftt  equitably  ought  finally  to  be  drawn  from  him.  It  wiB  not 
compel  the  one,  both  of  the  debtors  being  solvent,  to  pay  the 
whole,  and  turn  him  over  to  his  co-security  to  restore  one-Ialil 
When,  therefore,  estates  are  sold  to  pay  debts;  and  in  which  Ae 
interests  of  minors  are  generally  deeply  involved,  it  becomes  tiie 
duty  of  the  court  to  see  that  no  claim  be  allowed,  in  which  tlie 
deceased,  with  others,  stands  indebted,  without  satis&ctoiy  proof 
being  produced,  that  the  other  persons  joined  in  the  obBgariM, 
were  insolvent.  But  as  that  proof  is  now  produced  in  soppoct  of 
the  chim  No.  4,  the  same  is  hereby  allowed.'  {/) 

From  these  adjudications' it  appears,  that  the  first  poation  tdoni 
in  support  of  these  principles,  in  relation  to  the  administration  af 
the  real  assets  of  the  deceased  debtor,  is,  that  this  court  may,  ia 
its  discretion,  withhold  from  the  creditor,  the  rdief  he  asks,  ahiH 
gether,  in  &vour  of  an  infant  heir  or  devisee ;  and  therefore,  docs 
no  wrong  in  granting  relief  upon  tertns. 

The  interests  of  infants,  femeg  coverty  and  persons  non  comfm 
men^j-are  always  especially  attended  to,  when  brought  before  a 
court  of  equity ;  but  I  have  never  understood  that  the  coarae  of 
justice  could  be  arrested,  or  in  any  manner  turned  awry  for  Acir 
benefit.  Their  disabilities  always  excite  sympathy,  and  suggest 
caution  where  their  interests  may  be  affected ;  and  so  for  the  equi- 
table circumspection  of  the  court  in  regard  to  such  persons,  nuj 
be  ocmsidered  as  affording  to  them  a  just  ground  to  call  for  the 
most  careful  deliberation ;  and  for  its  ex  officio  protection,  so  ba 
as  may  be  compatible  with  a  duty  to  others,  and  an  impartial 
administration  of  justice  ;•  but  under  no  circumstances,  have  thrf 
been  allowed  to  pervert  any  such  claims  to  a  special  consideratioa 
J    _  _.  '  -  —   -     ■-         ■  — 

(/)  £dmonson  «.  Frazier»  1  fitond,  92. 


WATKIN8  ».  WORTHINOTON.  919> 

ttid  protection*  into  a  means  of  impairing  the  rights  of  othen*. 
There  are  instances  in  whieh  a  remedy  may  be  suspended  in  favour 
of  aa  infant ;  but  it  is  beUeyed,  there  is  no  case  in  which  a  court 
of  justice  is  allowed^  at  its  discretion,  to  withhold  relief  from  a. 
plaintiff  who  has  established  his  cktim,  ox  to  impose  such  term? 
upon  him,  as  may  greatly  delay  or  endanger  the  loss  of  his  whole 
legal  right 

At  the  common  law,  there  are  many  instances  where,  on  an 
action  being  brought  against  an  infant,  the  parol  shall  demur ;  or 
in  other  words,  where  the  prosecution  of  the  suit  to  judgment  and 
execution  shall  be  suspended,  until  the  inflBuit  attains  his  full  age. 
If  an  action  of  debt  be  brought  by  a  bond  creditor,  against  an 
iubnt  heir,  in  respect  of- real  assets  descended  to  him,  the  parol 
shall,  demur,  until  he  attains  his  full  age,  even  though  the  debt  be 
clear  and  indisputable.  .  The  privilege  of  the  heir  himseU',  is  how- 
ever, in  this  respect,  anomalous,  and  confined  to  the  heir  alone. 
It  was  allowed  to  him  as  well  on.  account  of  his  inability  to  defend 
himself,  as  also  from  an  absolute  deficiency  of  funds,  arising  fnom 
the  nature  of  the  feudal  tenures,  by  which  the  whole  estate,  with  its 
tents  and  profits,  were  given  to  the  guardian  in  chivalry.    This 
priTilege  was,  at  the  common  law,  for  some  reasons  not.  now  ap« 
pearing,  extended  indiftcriminateiy  to  all  heirs ;  and  to  cases  where 
judgment  having  been  obtained^  and  the  defendant  died  before 
execution^  the  heir  was  within  age ;  and  in  favour  of  the  widow, 
ind  all  the  heirs  in  co-parcenary  .during  the  infancy  (of  any  one 
of  the  parceners,  {g) 

This  legal  privilege  was  distinctly  recognized  by  one  of  our 
early  acts  of  assembly ;  (h)  and  by  another  of  them  it  hfis  been 
expressly  declared,  that  all  persons  under  the  age  of  twenty-one 
years,  entided  to  any  hereditamehts  ]by  purchase,  shall  not  be 
obliged  to  answer  any  suit  in  relation  thereto,  any  more  or  Qther- 
^e  than  they  would  be  if  they  had  become  their  right  by-de* 
scent.  {%)     Hence  it  appears,  that  in  all  cases  where  an  infant^ 

who  takes  by  purchase,  might  have  had  the  privilege  ojf  causing  the 
parol  to  demur,  had  he  taken  by  descent,  the  like  privilege  shall 

be  extended  to  him  for  the  protection  of  the  iDheritance  held  by 

him  as  a  purchaser.    And  it  was  also  the  practice  of  the  land 

(g)  Co.  Lilt.  290;  Markal'a  case,  6  Co.  4;  Flasket  o.  Beehy^  4  East.  4S5.>r 
(*)  1721,  ch.  14,  B.  2.— (t)  172»;  ch.  24,  s.  16. 
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ofBc^,  under  the  provincial  government,  to  let  every  thing  itaid 
in  which  an  infant  was  concerned,  until  he  attained  his  foil  age.(j) 

But  in  equity  it  is,  in  some  respects,  otherwise.  The  intemls 
of  ah  infiint  are  so  far  taken  care  of,  that  no  decree  will  be  made 
against  him,  without  allowing  him  to  shew  cause  after  he  comes  of 
age;  and  the  court  never  pretends  to  change  the' nature  of  an  m- 
fimt's  estate,  or  make  that  absolute  which  was  defeasable,  or  to 
shield  an  infant,  or  his  property,  from  any  just  stipulation  or  kgal 
liability  which  had  been  fairly  incurred  in  a  regular  coone  of 
law.  (k)  In  all  cases  where  the  debtor,  by  his  will,  charges  his 
real  estate  with  the  payment  of  his  debts,  any  creditor  may,  m 
behalf  of  himself  and  the  Other  creditors  of  the  testator,  by  a  hfll 
against  the  executor,  devisee,  and  heir,  on  establishing  his  claim, 
and  the  insufficiency  of  tl^e  personalty,  hftve  the  real  estate  imme- 
diately sold  for  the  payment  of  ^e  debts,  notwithstanding  the 
infancy  of  the  heir ;  because  such  a  devise  breaks  the  descent,  or 
because  the  real  estate  is  considered  as  having  descended  to  the 
heir  as*  a  mere  trustee  for  tfie  benefit  of  ttie  creditors  of  the  testa- 
tor. (/)  But  where  the  real  estate  has  not  been  so  charged  bjr  the 
debtor ;  and  has  been  suffered  to  descend  to  his  heir,  in  soch  case 
the  parol  demurred  in  equity  as  at  common  law ;  and  there  codd 
be  no  decree  for  a  sale  until  the  heir  attained  his  foil  age.  (m) 

Th^  disability  of  v/eme  covert  is  also  regarded  with  kind  atten- 
tion by  a  court  of  equity,  and  her  interests  are  carefolly  protected. 
Yet  she  has  never  been  indulged  with  any  such  privilege  as  that 
of  having  the  proceedings  suspended,  or  of  having  a  day  allowed 
her  to  shew  cause  after  she  became  #oIe,  as  is  granted  to  an  infant; 
but  if  the  plaintiff  establishes  his  case,  he  has  a  right  to  demand 
an  absolute  decree  against  her  and  her  estate,  (n) 

At  common  law,  as  in  equity,  a  person  non  compot  tneniis  nxj 
be  sued,  and  a  judgment  or  decree  obtained  against  Imn ;  he  may 
be  arrested  and  held  to  bail,  or  imprisoned  for  want  of  bail;  but 
in  equity,  although  he  must  himself  be  made  a  party,  yet  the  couit 
will  assign  him  a  committee  to  appear  and  defend  in  his  behalf 

(J)  Land  Hoi.  Ass.  \45.—(k)  Co.  Litt.  240;  Whittingfaftm'B  case,  8  Co.  S4; 
AaooyiDOfis,  2  Cha.  Ca.  108 ;  Caiy  v.  Beitie,  2  Yem.  842.— (0  Cooke  •.  Fumh> 
2  Vera.  429;  Newton  v.  Bennet,  1  Bro.  C.  Q.  187;  WUUams  v.  Whioyates,  I  Bio. 
C.  C.  899;  Shiphard  v.  Lutwidge,  8  Yes.  29;  Birch  v.  Glover,  4  Mad.  STS.— 
(m)  Chaplin  o.  Chaplin,  8  P.  Will.  868 ;  Uvedale  v.  Uvedale,  8  Atk.  117;  P6weD  t. 
Robins,  7  Yes.  209 ;  Lechmere  v.  Brasier,  2  Jac.  b  Wal.  290 ;  Brookfield  v.  Biadlqr, 
4  Cond.  Cha.  Kep.  297.->(ii)  Mallack  v.  Galton.S  P.  WiU.  8S2;  F6wel  Mortg.  9M. 
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and  without  hindrance  or  delay  to  his  creditors,  do  what  it  can  to 
save  his  estate  for  his  benefit,  (o)  It  is,  however,  certain,  that  the 
change  of  condition  of  a  person  who  has  entered  into  an  agree- 
ment by  becoming  a  lunatic,  or  the  death  of  a  debtor  and  the  de- 
scent of  his  estate,  which  has  been  incumbered,  or  is  chargeable 
with  the  payment  of  his  debts,  will  not  alter  the  rights  of  the  par- 
ties, which  will  be  the  same  as  before;  provided  they  can  come  at 
theiemedy.  (p) 

Such  was  the  law  of  Maiyland  when,  by  a  Britidi  statute,  passed 
(he  year  1732,  and  soon  after  adopted  here,  lands  in  this  state  were 
made  liable  to  be  taken  in  execution,  and  sold  for  the  satisfaction  of 
aH  debts;  {q)  which,  however,  did  not  prevent  the  parol  fipom  de- 
muiring.  (r)  After  which,  it  waSj  by  zti  act  of  assembly,  declared 
that  any  real  estate  held  by  an  ihfant,  or  person  non  compos  mentis j 
might  be  sold  for  the  satisfaction  of  the  money  with  which  it  was 
chargeable,  upon,  a  bill  filed  in,  and  by  a  decree  of  the  Court  of 
Chancery,  wiA  the  consent  of  the  guardian  of  the  infant,  as  therein 
prescribed.  («)  And  where  an  action  iot  common  law  has  been 
brought,  in  which  the  title  to  real  estate  is  involved,  which  action 
has  abated  by  the  death  of  either  the  plaintiff  or  the  defendant, 
and  such  title  has  descended,  or  been  devised  to  an  infant,  it  is 
declared  that  the  action  shall  not  be  tried  during  the  minority  of 
such  infant,  unless  his  guardian,  or  next  friend,  shall  satisfy  the 
court  that  it  will  be  for  his  benefit  to  have  it  tried,  (t)  By  another 
legislative  provision,  it  is  made  the  duty  of  heirs  and  devisees  of 
M  age,  or  upon  their  arrival  at  the  age  of  twenty-one,  in  case  of 
a  deficiency  of  personal  assets,  to  pay  the  debts  of  their  ancestor 
or  devisor  out  of  the  real  assets,  in  the  same  order  and  manner  in 
which  they  would  have  been  paid  out  of  the  personalty,  {u) 

But  in  equity  all  the  real  estate  of  a  deceased  debtor,  whose 
personal  property  is  not  sufficient  to  pay  his  debts,  is,  by  positive 
legislative  enactment,  made  absolutely  liable  to  be  immediately 
sold  for  that  purpose,  without  delay,  notwithstanding  its  having 
descended,  or  been  devised,  to  an  infant,  or  person  non  compos 
*n^u,  and  that,  too,  without  requiring,  as  formerly,  a  conveyance 

(o)  Ex  parte  Philips,  19  Yes.  128;  Ex  parU  Hall,  4  Cond.  Cha.  Rep.  74;  Shelf. 
Lqd.  S07.^(  p)  Steel  v.  Aim,  2  Boe.  ftc  Pal.  862 ;  PUlop  v.  Sexton,  8  Boe.  Ic  Pul. 
^ ;  Sackvill  v.  Ayleworth,  1  Vem.  106 ;  Owen  v.  Davies,  1  Yes.  82.— (^)  6  Geo. 
2.  ch.  7.— (r)  Lechmere  v.  Brasier,  2  Jac.  &  Wal.  290.— (•)  1778,  ch.  7 ;  Pue  v, 
l)oney,  1  Bland,  189,  note.— (0  1785,  ch.  80,  a.  2 ;  James  v.  Boyd,  1  H.  8i  G.  1.— 
(»)  1786,  ch.  80,  8.  7. 
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from  the  iniant  ivhen  he  comes  of  age,  or  allowing  him  a  dqla 
shew  cause.  The  decree,  sale,  and  conveyaDce  bjr  the  trustee  k 
pursuance  thereof,  being  made  equiralent  to  a  conyeyance  (am 
such  heir  or  devisee,  as  of  sound  mind  and  foil  age.  (id)  In  case 
the  creditor  establishes  the  claim,  and  the  beir  or  devisee  does  aot 
allege  and  shew  a  sufficiency  of  personal  estate  to  pay  the  dehi, 
this  law  leaves  to  the  court  no  discretion  whatever;  it  must  decree 
a  sale  of  so  much  of  the  realty  as  may  be  sufficient  to  satisfy  the 
debt  for  which  it  has  been  thus  shewn  to  be  liable.  This  kw  not 
only  leaves  to  the  court  no  discretionaiy  power  to  refiise  to  sdl;  bat 
it  is  strongly  indicated,  by  its  terms,  that  the  debt  is  to  be  satiified 
out  of  such  real  assets,  without  any  condition  or  reservation  what* 
ever,  accordbg  to  the  full  extent  of  the  legal  liabOitj  of  the  de- 
ceased debtor;  that  the  contract  of  the  creditor  is. to  be,  in  ao 
respect,  embarrassed  or  impaired,  and  that  he  is,  wi&out  ddaj,  to 
obtain  satisfaction  from  the  real  assets  ^  the  deceased,  in  as  con- 
plete  and  ample  a  manner  as  he  could  have  had  against  the  debtor 
himself,  were  he  then  alive. 

I  am  therefore  satisfied,  that  this  first  position,  as  to  the  discie- 
tionary  power  of  the  court,  upon  which  these  principles  in  rdatkm 
to  the  distribution  of  the  real  assets  of  a  deceased  debtor  have 
been  rested,  must  altogether  fail. 

Another  position  taken  in  support  of  these  principles,  is,  apoa 
the  general  rule  in  equity,  that  where  a  debt  is  joint  and  sevoal, 
the  creditor  should  bring  each  of  the  debtors  .before  the  oouii 
The  reasons  for  which  general  rule  are,,  that  such  debtors  axe  ati- 
tled  to  the  assistance  of  each  other  in  taking  the  account ;  that  it 
is  necessary  to  prevent  circuity  of  actipn;  because  the  court  nuj 
decree  over  as  between  the  defendants  according  as  they  maybe 
entitled  to  contribution  in  paying  the  debt ;  or  where  one  may  have 
paid  more  than  his  share ; .  and  that  if  there  are  different  funds,  as 
where  the.  real  and  personal  assets  are  in  the  hands  of  the  hdr, 
and  executor,  who  are  to  that  extent  both  liable,  the  creditor  most 
make  both  of  them  parties,  as  the  personalty  must  be  first  applied 
to  the  satisfaction  of  his  claim,  and  the  realty  only  in  aid  crff,  and 
so  far  as  may  be  necessary  to  make  up  the  insufficiency  of  the 
personal  estate.  The  exceptions  to  this  rule  dit,  first y  where  those 
of  the  obligors  who  have  not  been  made  parties  are  only  sureties; 


(10)  Orchard  v.  Bmitti,  ante  818 ;  Brook  v.  Smith,  6  Cond.  Cba.  Rep.  40S;  Kd- 
sail  V.  Kelsall,  8  CoimL  Cba.  Rep.  61 ;  Powys  v.  Mansfield,  9  Cond.  CIm.  Rep.  44). 
178S»  ch,  72,  8.  5. 
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ucondfyj  wbere  it  plaudj  appears  and  is  admitted,  diat  nothing 
has  been  paid,  and  that  the  co-obligor  is  insolyent ;  /Atrdiy,  where 
it  dearly  appetos  and  is  admitted,  that  there  are  no  personal  assets, 
die  personal  representattre  need  not  be  made  a  party ;  and  laitfy, 
where  the  creditor  had  obtained  judgment  at  law  i^inst  the  one 
of  the  several  obligors  who  is  the  defendant  in  equity,  it  is  not  ne* 
cessary  to  bring  the  other  oUigors  before  the  court,  because  the 
bond  is  drowned  in  the  judgment,  (x) 

But  the  cases  in  which  this  general  rule  is  laid  down,  do  not 
profess  to  declare,  that  the  obligee,  on  a  joint  and  sereral  bond, 
may  not  sue  one  or  both  oMigors ;  but  that  he  may,  if  he  pleases, 
sue  one  only,  or  all,  as  at  law.  For,  if  it  were  not  so,  there 
would  be  no  difference  in  equity  betwixt  a  joint  bond,  and  one 
joint  and  several ;  and  if  any  of  the  obligors  have  paid  all  or  a 
part,  the  obligor  who  is  sued,  or  his  representative  must  bring  a 
bin  and  have  it  allowed ;  and  it  must  also  lie  upon  him  to  compel 
the  other  obligors  to  contribute  towards  payment  of  the  debt; 
not  upon  the  creditor  who  lent  his  money  upon  a  security  that 
enabled  him  to  sue  the'  obfigbrs  sevenally,  if  he  should  think  fit ; 
and  indeed,  if  it  were  otherwise^  that  which  was  intended  to 
strengthen  the  security  would  tend  to  hurt  it  e:sttremely ;  for  the 
creditor  might  not  be  able  to  find  out  aH  who  might  thus  be  bound 
to  him ;  because  by  the  same  reason,  that  all  Uie  other  oUigors 
Aemselves  must  be  sued,  if  any  of  them  were  deiid,  their  heirs  as 
well  as  executors  must  be  made'  parties ;  and  then,  as  it  would  be 
diflScult  to  commence  the  suit ;  so  the  suit,  when  commenced, 
would  be  subject  to  contiiiual  abatements,  which  would  be  a  great 
difficulty  on  an  honest  creditor  who  had  fairly  lent  his  money,  {y) 

But  if  these  principles  are  to  be  sustained  by  any  thing  to  be 
deduced  from  this  general  rule,  that  aH  persons  interested  must  be 
made  parties ;  then  it  would  be  indispensably  necessary,  in  every 
creditor's  suit,  when  a  (Creditor  presented  a  claim,  for  the  satisfoc- 
tion  of  which  the  deceased  vrith  others  had  been  bound,  that  such 
creditor  should  be  permitted  and  required,  in  some  way,  to  make 
all  the  co-obligors  of  the  deceased  parties  to  the  same  case;  for 

■  I  1  ■      .  .  ■  .  !■        ■  .  , 

{X)  JacksoD  V.  Rawlins,  2  Vera.  196 ;  Galton  v.  Hancock,  2  Atk.  4SS ;  Madox  v, 
Jackion,  8  Atk.  406;  Angenttio  o.  Claric,  2  Dick;  78S ;  Cockburn  «.  TboBipion» 
16  Yes.  S26;  Morrice  v.  The  Bank,  Ca.  Tern.  Tal.  222 ;  Higgens*  Case,  6  Co.  40; 
BidlesoD  v.  Whytel,  8  Bmr.  1048 ;  Drake  v,  Mitchell,  8  East.  208 ;  Riddle  v.  Man- 
deville,  6  Cran.  880.— (y)  ColUns  o.  GriifiUi,2  P.  Will.  818 ;  ExparU  RowlandiOD, 
8  P.  Will.  405;  Haywood  v.  Ovey,  6  Mad.  118. 
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otberwisey  it  would  be  impossible,  or  improper,  or  unsafe,  aocod- 
ing  to  the  reasons  of  the  principles  of  the  court  to  decide  up<Hi  the 
relative  equities  of  the  deceased  debtor  whose  repreSentatiyes  ««e 
then  before  the  court  and  his  co-obligors ;  without  compiomitiBg 
the  interests  of  some,  or  doing  gross  injustice  to  the  creditor. 

Under  our  system  of  partible  inheritances  the  difficulties  ^ihidi 
beset  a  creditor's  bill,  by  which  it  is  necessary  to  bring  belbre  the 
court  a  large  family  of  heirs  and  devisees  of  a  deceased  debtor, 
together  with  his  executors  or  administrators,  have  been  ibimd  to 
be  so.  very  great,  that  it  has  been  attempted  to  remedy  the  evil  bj 
requiring  the  heir  at  commcm  law  alone  to  be  served  with  process, 
and  allowing  all  the  others  to  be  called  in,  by  a  general  puUict- 
tion,  and  to  appear  or  not  as  they  might  think  proper,  (z)  Thoe 
is,  however,  no  ini^tance  to  be  found  in.  the  English  bodes,  nor 
among  the  records  of  this  court,  of  a  creditor's  suit,  in  which  it 
was  ever  proposed  to  make  a  co-obligor  of  the  deceased  debtors 
party  to  the  suit.  But  if,  in  addition  to  the  family  of  representa- 
tiyes  of  the  deceased  debtor  himself,  the  families,  of  his  co-oUigoES, 
were,  in  like  manner,  allowed,  or  required  to  be  brought  before  tiie 
court  by  each  of  the  creditors  to  whom  they  were  boiuui»  the 
parties  would  be  innumerable,  abatements,  would  be  ccmtinaal, 
the  suit  would  be  interminable,  and  justice  suspended  and  with- 
held forever. 

This  general  rule,  that  all  persons  interested  must  be  made  par> 
ties,  is,  however,  made  to  yield  where  necessary  in  the  instance 
either  of  plaintjifis  or  defendants ;  since  the  rigid  enforcement  of  it 
would  lead  to  perpetual  abatements,  and  in  many  cases  amount  to 
an  absolute  denial  of  justice.  In  all  such  cases  the  rights  of  the 
omitted  parties  are  held,  to  be  established  or  bound  by  the  decree; 
and  although,  in  England,  an  inconvenience  arises,  as  to  the  omit- 
ted parties,  where  a  speci^c  performance,  or  a  conveyance  may  be 
required  of  all ;  (a)  yet  even  that  difficulty  has  been^  in  a  grett 
measure,  removed  by  our  act  of  assembly  whiph  declares,  that  ii 
all  cases  whefe  a  decree  shall  be  made  for  a  conveyance,  release, 
or  acquittance,  and  the  party  shall  neglect  or  refuse  to  compfy 
therewith,  such  decree  shall  stand,  be  considered,  taken,  and  have 
the  effect  of  the  conveyance,  release,  or  acquittance  so  ordered,  (b) 
Hence,  as  it  would  be  difficult  or  impracticable,  and  therefore  is 


(x)  1797,  ch.  114 ;  Kilty  v.  firowD,  ante  222.-~(a)  Londoo  o.  Richmond*  2  Ven. 
422 ;  Meux  v.  Maltby,  2  Swan.  284 ;  Newton  9.  Egmont,  6  Good.  Cha.  £ep.  MS.— 
(6)  1785,  ch.  72»  a.  IS ;  1826,  ch.  169. 
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not  necessary  to  bring  all  the  co-obligors  of  the  deceased  before 
the  court ;  it  is  manifest,  that  these  principles  can  derive  no  sup* 
port  from  this  rule  which  requires  everj  one  interested  to  be  made 
parties,  to  the  end  that  complete  justice  may  be  done  among  all. 

Biit  this  general  rule  which  requires  each  debtor,  bound  by  a 
jomt  and  several  obligation  to  be  brought  before  the  court,  although 
it  may,  to  a  certain  extent,  be  well  founded  as  to  cases  where  a 
single  creditor  sues  his  living  debtors  only,  or  sues  one  of  his  joint 
debtors  together  with  the  representatives  of  another,  who  is  dead, 
fer  the  recovery  of  no  mere  than  his  own  particular  debt ;  yet  it 
cannot  be  applied  to  a  suit,  the  especial  object  of  which  is  to  have 
the  whole  estate  of  the  deceased  sold  for  the  payment  of  his  debts ; 
or  so  much  of  it  as  may  be  necessary  for  that  purpose.  A  credi- 
tor's suit,  or  a  bill  which  presents  a  case  which  requires  to  be 
treated  as  a  creditor's  suit,  does  not  profess  to  be  a  demand  of 
payment  by  a  single  creditor  for  himself  al6ne ;  but  is  a  call  upon 
the  court  to  cause  the  assets,  real  and  personal,  of  a  deceased 
debtor  to  be  accounted  for  and  administered  in  due  course  of  law 
far  the  benefit  of  all  the  creditors  of  the  deceased.  This  is  the 
nature  of  a  creditor's  suit  according  to  the  English  law  as  well  as 
the  law  of  Maryland ;  and  it  is  expressly  declared  by  our  act  of 
assembly,  with  an  evident  reference  to  a  creditor's  suit,  that  the 
real  assets  shall  be  administered  by  the  heir,  of  full  age,  in  the 
same  order  as  thfs  personal  assets  are  directed  to  be  applied  in  pay- 
ment of  debts  by  kn  executor ;  and  that  all  courts  of  law  and 
equity  shaU  observe  the  same  rules,  (c) 

It  was  the  course  of  this  court  for  some  time  after  the  establish- 
mant  of  the  republic,  in  a  creditor's  suit,  merely  to  decree  in  gene* 
ral  terms,  that  in  so  far  as  the  deceased  debtor's  personal  estate 
should  be  insufficient  to  pay  his  debts,  his  real  estate  should  be 
sold  for  that  purpose ;  to  appoint  a  trustee  to  make  the  sale,  after 
he  had  given  bond  for  the  faithful  discharge  of  his  trust ;  and  to 
direct  him  to  pay  the  debts  due  to  the  originally  suing  creditors, 
whose  claims  were  established  by  the  decree ;  but,  as  to  all  other 
claims  and  every  other  matter,  leaving  to  him  the  same  extent  of 
discretionary  authority  in  the  administration  of  the  proceeds  of  the 
sale  of  the  real  assets  as  that  allowed  to  an  administrator  of  the 
personalty ;  or  in  other  words,  giving  him  the  power  to  dispose  of 
^d  distribute  the  proceeds  of  the  sale  of  the  real  estate  in  due 

III .  y  ,1  II  ■  .11  _  I        l» 

(e)  1785,  ch.  80,  f .  7. 
67  V.2 
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course  of  law;  .without  requiring  them  to  be  brought  into  oooit; 
aod  without  calling  on  the  creditors  to  file  the  Touchers  of  thdr 
claims  in  the  chancery  office  in  order  to  have  them  passed  upoa 
and  sanctioned  by  the  court,  (d)  This  course  of  jNrooeeding  vat 
altered  about  forty  years  ago,  and  since  tbftt  time  the  proceeds  of 
the  sale  of  the  real  estate  have  been  always  ordered  to  be  brou^ 
in ;  aud  the  creditors  called  before  the  court,  that  the  rights  d 
each  and  the  conflicting  interests  of  all  might  be  adjusted  by  the 
court  itselfy  and  a  distribution  made  among  them  accordingly. 

Hence,  it  appear^  from  a  review  of  the  course  of  proceediag  in 
this  court  on  creditors'  bills,  under  all  the  nmtationa  and  iraprare- 
me&t9  it  has  undei^one,  and  from  the  legislative  enactmeats  in 
relation  to  the  subject,  to  have  always  been  a  settled  geaeral  pda- 
ciple,  that  the  real  assets  were  to  be  administered  by  the  heir,  or 
by  this  court,  in  like  manner  as  an  executor  was  required  to  admi- 
nister the  personal  assets.  But  there  is  no  instance^  wheie,  m  a 
suit  against  an  executor,  either  at  law  or  in  equity,  the  suing  cre- 
ditor has  been  told,  that  before  he  could  be  allowed  to  obteia  a 
judgment  or  decree  for  satisfaction,  he  must  shew  that  the  late 


(d>  Bond  9.  Bond,  ante  868 ;  Mildred  v.  Neifl,  ante  854. 

DoMET  V,  CooKB*— Thii  biU,  filed  on  the  24th  of  November,  1786,  voy  Vricflf 
states,  that  Ambrose  Cooke  died,  indebted  to  the  plaintiff,  who  brought  soil  ini 
recovered  judgment  against  his  executrix  for  his  debt,  when  assets  should  cone  Is 
hand;  that  the  executrix  had  paid  awaj  the  whole  of  the  penoMd  estate  ef  1h» 
deceased,,  who  left  some  rtel  estate ;  and  that  the  defendant  was  his  beiv,  aad  a 
minor.  Upon  which  it  was  prayed,  that  the  land  might  be  sold  for  the  pajiaeBt  of 
the  debts  of  the  deceased.  The  defendant  answering  by  his  guardian  od  Hkm,  tir 
mittsd  the  truth  of  the  allegations  of  the  bill. 

16U  October,  1789.— Haksou,  Oftimcsaor^JDicresd,  that  the  land  be  sold  ivlht 
payment  of  the  just  debts  of  the  said  Ambrose  Cooke,  deceased,  ih  due  coaise  of 
administration ;  that  William  H.  Dorsey  be  the  trustee,  ficcr  to  seU  the  said  ml 
estate,  or  such  part  thereof,  as  may  be  necessary,  ibr  the  purpose  aforesaid ;  and  (he 
manner  of  his  proceeding  shaU  be  as  foUows :  he  shall  first  gi^e  tiuee  aiottths  notics 
in  the  Baltimore  and  Georgetown  newspapers,  and  by  adwtiseHients  set  op  at  tte 
most  public  places  in  the  county,  to  the  creditors  <^  the  said  Ambrose  Cooke,  to 
bring  in  to  the  said  trustee  their  respective  claims  iegaUy  proved.  And  he  dnl 
give  six  weeks  notice  in  like  manner,  of  the  time,  place  and  terms  of  sale.  See.  M 
the  said  trustee  shall  lodge  in  this  court  under  his  hand,  with  hia  aiBdavit  of  tte 
truth  thereof  annexed,  a  just  and  accurate  account  of. the  sales,  specifying  to  wtesi 
made,  with  the  time  and  price ;  and  specifying  also,  his  disbursements,  payneali 
and  applications  of  the  money ;  and  the  said  trustee  shall  apply  of  the  produce  ef  fte 
sale,  such  part  as  may  be  necessary  to  the  discharge  of  the  just  claintf  of  the  cMdi- 
tors  of  the  said  Ambrose  Cooke,  in  due  course  of  administratioo,  after  deductivg 
thence  all  the  legal  costs  of  this  suit,  and  his  just  expenses,  and  commission  of  five 
per  cent,  allowed  hereby  to  himself,  Stc.— CAancery  Proceedings,  Ub,  8.  H,H.ldL 
B,  fail.  744. 
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olifigor  was  the  prineipal  debtor;  or  if  a  surety,  that  his  principal 
or  oo-sttrety,  was  insolveEt ;  and  yet,  if  the  principles  of  this  court 
he  coirect,  they  should  certainly  be  as  fully  applicable  in  a  suit  at 
taw  or  in  equity  against  a  personal  representative,  as  in  a  suit  against 
the  heir  or  holder  of  the  reidty.  Consequently,  it  is  evident,  that 
the9e  principles  of  this  court,  are  incompatible  with  the  spirit*  if 
not  die  yery  letter  of  our  legislative  enactments,  and  with  the  gene- 
ral tenor  of  those  rules,  according  to  which  the  assets  of  a  deceased 
debtor  are  administered  in  eveiy  other  court. 

A  third  groand  assumed  in  those  decisions  of  my  predecessors, 
is,  that  where  the  debt  appears  to  have  been  contracted  by  the 
deceased,  jointly  with  another  who  is  solvent,  the  court  should 
lefose  to  suffer  the  creditor  to  have  an  infant's  estate  sold ;  be- 
cause such  a  creditor  has  or  had  it  in  his  power,  since  the  ances- 
tor's or  devisor's  death,  to  recover  the  whole  claim  from  the  other 
debtor. 

In  ccmsidering  tfiis  position,  it  will  be  necessary  to  recollect, 
that  it  was  originally  and  has  always  been  applied  to  cases  of  mere 
personal  transitoiy  oontracts,  by  which  two  or  more  are  bound  by 
the  teims  of  the  contract  for  the  payment  of  money.  It  has  not 
been  exclasivdy  applied  to  those  cases  where  the  creditor  had 
received  fiwm  his  debtor  a  pledge  or  pawn  of  propeHy,  which  he 
stipulated  to  have  appropriated  to  the  satisfaction  of  his  claim  in 
the  first  instance,  before  he  made  any  personal  demand  upon  his 
debtor;  nor  has  it  been  confined  to  those  cases  in  which  the  cre- 
ditor had  accepted  from  his  debtor  an  assignment  of  a  bond,  note, 
or  chose  i»  action,' as  a  conditional  payment,  where,  by  the  terms 
of  the  contract,  the  creditor  is  bound  to  use  due  diligence,  in  order 
tamaketbe  means  of  satisfaction,  so  placed  in  his  hands,  avail- 
able ;  or  excuse  himself  by  shewing,  that  the  pawn  has  been  found 
insufficient,  or  that  the  debtors  bound  by  such  assigned  cAot e  tn 
iuHoUy  are  insolvent,  and  that  he  has  actually  returned,  or  is,  and 
has  always  been  able  and  ready  to  return  the  chose  in  action  bo 
assigned.  It  cannot  be  denied,  that  the  principles  of  the  court  so 
fiir  as  they  have  a  direct  bearing  upon  such  cases  as  these,  are 
sustainable  by  the  clearest  reason  and  equity ;  and  indeed,  have 
been  enforced  in  courts  of  common  law  a^  well  as  in  this  court,  (e) 

(c)  KeanUke  o.  Morgan,  6  T.  R.  618 ;  Clark  v.  Young,  1  Cran.  ISl ;  Harris  v. 
Mnalon,  8  Cran.  811;  Powel  Moifg.  108S;  Hoffman  v.  Johnson,  1  Bland,  108; 
I>on6y  V.  Campbell,  1  Bland,  856. 
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This  third  position,  taken  in  support  of  the  prineiples  of  ik 
court,  rests  upon  the  general  doctrine  in  relation  to  principal  ckhtar 
and  surety.  It  is  alleged,  tliat  the  cre<fitor  must  be  excloded  inm 
any  participation  in  the  deceased's  estate ;  because  he  had  it  ii 
his  power  to  recover  his  whole  claim,  or  a  due  propoflion  ct  iy 
from  the  principal  debtor.,  or  tiie  other  sureties ;  or  became  he  ii 
chai^eable  with  some  injurious  negligence  as  regaids  the  deeeaaed 
debtor,  whose  estate  the  court  is  then  about  to  distribute.  Awl 
assuming  these  allegations  to  be  true,  until  the  contrary  is  ahewa, 
the  court  caHs  upon  the  creditor  to  exj^ain^the  transactioQ,  and 
to  shew  which  of  the  obligors  is  the  principal,  and  wUeh  the 

surely* 
In  the  common  case  of  a  money  bond,  there  is  no  distiadioa 

upon  the  face  of  it,  between  the  principal  and  surety ;  nor  ii  it 
necessary  to  be  cdiewn  in  tey  suit  upon  such  a  bond,  who  is  prin- 
cipal and  who  is  surety ;  except  for  the  purpose  of  adminisfeeriag 
the  equities  that  arise  between  the  priticipal  and  suietiea.  Soch 
an  instrument  shews  only,  that  the  creditor  has  parted  with  his  pro- 
perfy,  or  lent  his  money  on  a  security,  by  which  two  persoos  are 
jointly  and  severally  bound  to  him.  The  contract  is  legal  aad  fiur ; 
and  therrfore,  as  to  him,  they  are  both  principal  debtois;  theaf^ 
with  respect  to  each  other,  they  may  stand  in  the  relation  of  prin- 
cipal and  surety*  Of  the  interests  or  motives  between  them,  die 
creditor  has,  or  need  have  no  knowledge.  All  he  looked  to  was  a 
security,  by  which  two  persons  were  equally  and  jointly  bound  to 
him ;  and  that  his  security  had  an  admitted  legal  obligatory  foice 
fuQy  to  that  extent.  And  if  the  bon4  were  joint  only,  stffl  as 
against  other  creditors  even,  and  in  the  administration  of  asselB, 
it  would  be  allowed  to  have  the  effect  of  a  several  bond.  (/) 
Yet,  acconding  to  these  principles  of  this  court,  the  creditor  must 
not  only  knoW  which  of  the  obligors  is  the  prmcipal  debtor,  and 
which  the  surety,  but  may  have  the  burthen  cast  upon  him  ef 
developing  by  proof,  the  latent  circumstances  of  the  contract  itsdf ; 
and  of  shewing  that  the  other  obligors,  who  were  bound  with  the 
deceased,  are  insolvent.  Thus  assuming,  as  established  matten 
of  feet,  until  the  contrary  is  shewn,  that  the  deceased  was  a  surety 
only ;  that  the  principal  debtor,  and  all  the  other  obligors,  are  wdi 
able  to  pay  on  demand ;  and  that  the  creditor,  knowing  all  this,  is 
making  an  unjust  attempt  to  oppress  the  representatives  of  the 

if)  Burn  V.  Bum,  8  Ves.  074 ;  Just.  last,  hy  Coop.  SIS. 
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ifeoeaKd;  or  to  obtem  satisfaction  from  kis  estate,  to  the  prejudice 
of  his  etfaer  creditois* 

The  assmnptioo  of  the  troth  of  these  aUegstionSy  and  thpowing 
the  koittffin  of  pronng  the  oontraiy  npon  the  creditor,  is  manifestly 
at  Tsriance  with  that  eqnity  by  whidi  all  other  analogous  cases 
between  debtor  and  creditor  is  grounded.  It  is  laid  down,  in  all 
sudi  caireS)  that  he,  whether  he  be  in  reality  principal  or  surety,  on 
whom  the  ci^tor  calls,  most  pay;  and  that  the  holder  of  die 
security  may  lay  hold  of  the  surety  e?en  in  circumstances  under 
which  the  surety  may  not  haye  the  same  b^iefit  that  the  creditor 
had.  (g)  With  the  exeeption  only  of  those  cases  where  there  is 
BO  risk,  delay,  or  expense,  as  where  the  money  is  in  the  next 
nmin,  or  where  the  surety  indemnifies  the  creditor,  or  depootes  the 
neney,  and  imdertdGes,  that  he  ^all  be  at  no  expense,  fSke^  the 
creditor  may  be  compeHed  to  do  what  he  can  lor  tbe  benefit  of 
Ihe  sarety*  (A)  And  this  is  the  rule  of  the  civil  law;  (i)  and  the 
taaie  princi{des  ha?e  been  distincdy  recdgnixed  by  the  provisions 
«f  our  act  of  assembly,  which,  as  dedaratory  of  the  common  law, 
give  to  the  surety  a  ri^t.to  have  the  boiefit  of  the  security,  which 
he  has  satisfied,  to  enable  him  to  take  the  place  of  tbe  creditor, 
ttd  proceed  against  the  principal  debtor,  (j) 

Tbe  daim  of  the  creditor  can,  in  no  way,  be  suspended,  or  put 
in  per3,  at  tlie  instance  of  a  surety.  But  if  the  debt  be  fully  paid 
by  the  sorely ;  for  the  payment  of  a  part  will  not  gire  him  a  right 
to  an  sBs^meBft  ot  the  security,  (k)  then  those  equities  arise, 
which  apply  as  betwe^  principal  and  sarety,  and  between  two  or 
HMfe  sureties,  as  regards  tbe  contribution  they  owe  to  him  who  has 
paid  the  whole ;  or  in  relief  of  each,  so  that  the  burthen  may  be 
^Mme  equally,  or  in  the  proportions  wairanted'  by  the  terms  of  .the 
^atract.  And  in  such  cases,  where  the  parties  are  before  the 
^urt,  after  awarding  to  tbe  creditor  full  satisfaction  as  against  aH 
^ad  each  af  his  debtors,  it  will  adjust  these  equities,  without  pre^ 
jodiee  to  him,  and,  by  a  decree  over,  direct  that  the  principal  «haH 
be  first  made  to  pay,  if  able,  and  if  not,  then  that  each  one  of  his 
^Di^ties  shall  be  compelled  to  contribute  his  due  proportion.  (/) 

(r)  Quy'a  Eq).  17^(A)  Ex  parU  WUdman,  1  Atk.  110;  Oalton  v.  Haocock,  S 
^^  485 ;  W^rigfat  9.  Simpsoii,  S  Yes.  7S4 ;  Ex  parU  KendaU,  17  Yes.  519;  Union 
StDk  0.  Laiid,  2  Wheat.  SOO.— (t)  Kames'  Pn.  £q.  b.  1,  p.  1,  cb.  8,  s.  1.— O)  1768» 
ch.  28, 1.  7  and  8 ;  Lenox  v.  Prout,  8  Wheat.  520.— (Xc)  Ex  park  Rnsbforth,  10  Yef. 

^ ;  HoUingsworth  v.  Floyd,  2  H.  a  G.  91.— (Z)  Cooke  e. ,  2  Freem.  97 ; 

Fleewood  e.  Chaniock,  Nelson,  10 ;  Panons  v,  Briddock,  2  Yera.  606;  O'CairoU'e 
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The  insolveney  of  the  principal  is,  in  no  instanee,  neeesssiy  to  be 
shewn ;  except  where  a  surety  alone  claims  contribution  frooi  Us 
co-surety,  and  the  principal  is  not  a  party  to  the  case,  (m) 

But  if  the  creditor  has  done  any  act  injurious  to  the  security,  or 
has  omitted  to  do  that  which,  by  the  nature  of  his  contract,  he  im 
bound  to  do,  sueh  acts  of  omissions  give  to  the  surety  a  ckir 
release  £com  his  obligation.  It  must,  howeyer,  appear  to  have 
been  the  act  of  the  creditor  himself,  and  that  his  conduct  had 
been  directed  by  his  own  will,  with  a  knpwledge  of  his  lighti,  and 
not  that  it  was  the  result  of  mere  accident  or  mistake.  For  there 
•are  many  cases  where  equity  will  set  up  debts  extinguished  at  law 
against  a  surety,  as  well  as  against  a  principal,  as  where  a  bond 
has  been  destroyed  or  cancelled  by  accident,  or  mistake,  or  caved 
to  be  delivered  up  by  fraud ;  because  a  surety  cannot  be  aDoved 
to  benefit  by  mere  accident  or  mistake,  or  to  avail  himself  of  die 
fraud,  of  any  one.  (n)  But  where  any  act  has  been  done  bjrthe 
creditor  that  may  injure  the  surety',  or  that  alters  his  situation,  it 
may  be  turned,  to.  his  advantage  *,.(o)  as  where  tke  principal  had 
left  a  sufficient  ftmd  in  the  hands  of  the  creditor,  and  he  thought 
fit,  instead  of  retaining  it,  to  pay  it  back  to  the  prineqial;  (p)  or 
where  the  creditor  made  a  compromise  with  the  principal  debtor, 
and  accepted  a  part  of  the  debt  in  satisfiMstion  of  the  whole  firom 
him  without  a  clear  or  express  reservation  of  the  creditor's  reme- 
dies against  the  surety,  and  of  the  surety's  right  to  take  the  phoe 
of  the  creditor,  (9)  or  whei^  the  creditor,  by  positive  contnct, 
enlarged  th^  time  of  payment,  even  because  of  the  princqpal  ddit- 
or's  being  then  unable  to  pay;  or  where  the  creditor  exprauif 
stipulated,  that  be  would  not  sue  the  principal  within  a  ccrtsin 
time  after  the  debt  had  become  due,  so  that  the  surety  could  not 
come  into  equity  by  a  bill  quia  timei^  and  have  the  bond  put  ii 
suit ;  (r)  or,  by  paying  the  debt,  have  an  assignment  of  the  seoi- 
rity,  so  as  to  enable  him  immediately  to  proceed  against  the  pria* 
cipal,  or  have  the  same  remedy  against  the  principal  as  tke 


CaM»  Amb.  6| ;  Peter  v.  Rich,  1  Rep.  Cha.  84 ;  CoQias v.  GiiAtli,  8  P.  WOL  SB; 
Tynt  0.  Tynt,  2  P.  Will.  642 ;  Bering  v.  WinchelMa,  1  Cox,  8I9 ;  8.  C.  2  Bos.  fc 
Pul.  270;  Wright  0.  Moriey,  11  Ves.  22;  Creythornev  Swinburne,  14Vei.  M; 
Maybew  v.  Crickett,  2  Swan,  186 ;  Smith  v.  Tonno,  1  McCord,  443 ;  Lowndct  ff. 
Chisolm,  2  MeCord,  AS5,^m)  Lawson  «.  Wright,  1  Cox,  276. — (n)  Skip  9.  Hifft 
a  Atk.  98.— (0)  Eyre  if.  Bartrop,  8  Mad.  221 ;  Rathbone  9.  Warren,  10  John.  981. 
— (p)  Law  V.  The  East  India  Company,  4  Vet.  824.— (9)  Ex  parte  GSflhrd,  6  Vcf. 
805 ;  Boultbee  0.  Stubbs,  18  Ves.  20.— (r)  Baker  9.  Sbelbury,  1  Cha.  Ca.  70 ;  Beni- 
laagh  9.  Hayes,  1  Vem.  190. 
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creditor  could  haye  had  on  the  original  contract,  the  surety  will  be 
totallj  discharged ;  upon  the  ground  that  all  such  acts  are  against 
the  faith  of  the  contract,  bj  virtue  of  which  the  surety  had  pre- 
cisely the  same  right  the  creditor  had,  and  must  be  allowed  to  take 
Us  place  in  all  respects;  and  also  upon  the  principle  that  the  credi- 
tor is  a  trustee  of  his^security,  that  is,  of  the  bond,  suit,  execution, 
&c.  for  all  parties  interested  in  it,  Qr  who  may  ultimately  resort  to 
it  for  relief,  (f )  And  so,  too,  if  the  creditor  omits  to  do  that 
iriiich  the  nature  of  his  contract  requires  him  to  do,  as  if,  being  the 
holder  of  a  negotiable  instrument,  he  fails  to  give  notice  of  its 
non-payment  to  the  drawer  and  endorses,  they,  as  sureties,  will  be 
completely  discharged,  (i) 

The  sole  ground  of  relief  to  a  surety,  as  exemplified  by  these 
Tarious  instances  at  law  and  in  equity,  is,  that  he  has,  by  the  act 
or  omission  of  the  creditor,  been  depriyed  of  a  legal  or  equitaUe 
remedy  for  relieving  himself,  or  that  such  remedy  has  been  im- 
paired, (u)  But  it  is  distmctly  avowed,  that  the  principles  under 
consideration,  are  not  founded  on  any  such  acts  or  omissions  of 
the  creditor;  but  simply  on  a  presUiiiptioQ  of  the  truth  of  certain 
&cts,  from  which  mere  passive  negligence  is  inferred,  and  which 
may  be  applied  alike,  and  with  equal  propriety^  to  all  contracts  to 
wbich  there  is,  in  fdct,  a  principal  and  surety.  And  c(»iseqttent]y, 
tiiey  can  derive  no  support  from  any  thing  to  be  found  in  this 
branch  of  the  doctrine  upon  the  subject  of  principal  and  surety. 

A  creditor,  however,  is.  not  bound  to  active  dUigence  against 
the  principal  debtor;  the  surety  is  a  guarantee ;  and  it  is  his  busi-^ 
ness  to  see  that^  the  principal  pays,  and  not  the  creditor's ;  and 
therefore,  mere,  passive  delay  has  never  been  held  to  discharge  the 
surety.  This  principle,  in  relation  to  the  liability,  of  a  surety, 
seems  to  have  received  the  unqualified  approbation,  not  only  of 
the  Court  of  Appeals  of  this  state ;  but  of  eveiy  other  enlightened 

"■  ■    ■    ■       I  ..      ■  •  ■    

(s)  Parsons  v.  Briddock,  2  Vem.  608;  Nisbetv.  8miUi»  2  Brb.  C.  G.  679;  Reev 
V.  Beirin^D,  2  Ves.  jon.  040  ^  Wright  0.  Morley,  11  Yes.  22;  Boaltbee  v,  Stubbs, 
IS  Vm.  20;  SamueU  v.  Howarth,  8  M«riv.  272;  Robiosoa  v.  Wilson,  2  Mad.  Rep. 
4S4;  Aiaybew  v.  Crickett,  2  Swan,  190;  Gould  v,  Robson,  8  £ast,  576 ;  Clarke  v. 
Devlin,  S  Bos.  &  Pul.  868 ;  Hill  v.  Bull,  Oiltner,  149 ;  Bennett  v.  Maule,  GiUner,  305  ; 
Ward  9.  Johnson,  6  Mun.  6;  HoUingsworth  e.  Fk>yd,  2  H.  &  6.  90.— (<)  ExparU 
Smith,  8  Bio.  C.  C.  1 ;  Walwyn  v,  8t  Qointin,  1  Bos.  &  Pul.  652;  English  v.  Bar- 
ley,  2  Bos.  &  Pul.  61 ;  Lenox  v.  Pxout,  ^  Wheat.  62p.>-(u)  Buchanan  o.  Bordley^ 
4  H.  db  McH.  41 ;  Norris  v.  Crummey,  2  Rand.  828 ;  Hampton  «.  Levy,  1  McCk>rd> 
107  f  Galpfain  v,  McKinne j,  1  McCoid«  280. 
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tribunal  hy  whom  the  subject  has  been  considered ;  {w}  and  jct, 
according  to  these  principles,  now  under  examination,  in  direel 
opposition  to  a  rule  of  equity  thus  universally  sanctioned^  il  is 
assumed,  even  ex  officio^  as  a  fact^  that  the  creditor  has  beet 
negligent ;  and  that  such  his  mere  pas^ve  tacheiy  is  a  si^Skiot 
ground  for  refusing  to  allow  him  to  obtain  satisfaction  from  the 
deceased's  estate,  unless  he  can  proi^,  that  &e  deceased  was  the 
principal  debtor,  or  that  the  other  obligors  are  insolvent. 

P^diaps  it  may  be  supposed,  that  these  principles  of  the  eouit 
may  derive  some  countenance  from  the  equity  upon  which  secui- 
ties,  or  assets  are  marshalled ;  as  where  a  creditor  has  his  debt  se> 
cured  by  a  lien  or  mortgage  upon  two  fimds,  and  another  has  an 
interest  in  only  one  of  the  fonds,  he  may  compel  the  one  wksse 
debt  is  secured  by  both,  .to  resort  to  the  other,  so  fiur  aa  it  may  be 
necessary,  to  satisfy  both  claims*  (a;)  And  where  there  are  two 
different  sets  of  parties,  md  one  set  may  resort  to  both  funds,  and 
the  other '  only  to  one,  the  parQr  who  may  have  recourse  to  both, 
may  be.  compelled  to  resort  to  the  one  fund,  which  cannot  be 
reached  by  the  other,  so  as  to  leave  eilpugh  for  both,  (y)  . 

This  equity  is,  howev^,  neyet  ftdministered  ex  offida^  nor  at  the 
suit  of  the  debtor,  but  only  at.  the  instance  of  one  creditor  agunst 
another;  by  which  the  debtor  rnfiy. nevertheless,  indirecdydedve 
l)enefit  But  the  securities  or  assets  can  never  be  marshalled  to 
the  prejudice  of  the  creditor;  or ao  as  to  suspend  or  put  in  peril 
his  claim ;  or  upon  any  oth^r  terms  than  giving  him  entire  satis- 
faction. For  in  making  this  arrangement,  the  court  cannot  lessen 
his  security  or  vary  his  contract ;  e?ccept  so  far  as  waiting  a.sboit 
time  to  ascertain  the  value  oi  the  estates,  can  be  considered  ai 
having  that  effect  The  creditor  Who  calls  for  it,  must  shew  that 
the  right  of  hjs  co-creditor  will  neither  be  endangered  nor  inju- 
riously delayed;  fpr  if  he  fails  to  do  so,  he  can,  have  no  other 
benefit  than  a  subrogation  of  his  right,  or  the  being  allowed  to 
stand  in  his  place. 

Hence  it  is  evident,  that  these  principles  of  the  court,  can 
derive  no  support  from  the  doctrine  of  marshalling  securitia  or 
assets. 


(io)  Heath  v.  Percival,  1  P.  Will.  SSlfc ;  Wright  v.  Simpson,  0  Ves.  734; 
V.  Howarth,  8  Meriv.  272;  The  Trent  Navigation  Company  v,  Haricy,  10  EaitS4) 
Deming  9.  Norton,  Kirby  Rep.  807;  King  v.  Baldwin,  17  John.  SS4;  The  Goobob- 
wealth  V.  Wolbert,  S  Binn.  2S8 ;  Buchanan  v.  Boidley,  4  H.  8t  McH.  41 ;  Cnn^o/m 
V,  Duval,  8  CaU.  70;  Hampton  v.  Levy,  1  McCord,  107;  Galphin  p.  McXiJUiej,  1 
McCord,  287.^x)  1  Mad.  Chan.  260.— (y)  1  Mad.  Chan.  615. 
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Some  suggestions  in  ikvour  of  these  principles  may,  perhaps, 
be  expected  to  be  found  in  the  roleA  by  which  cases  of  bankruptcy 
are  governed*  A  bankrupt,  when  contemplated  as  a  really  insol- 
vent debtor,  whose  effects  are  about  to  be  distributed  among  his 
creditors,  may  be  considered  as  presenting  a  state  of  things  strik-  * 
ingly  analogous  to  that  of  a  deceased  debtor,  whose  estate  is  to 
be  applied  in  satisfaction  of  his  debts,  in  due  course  of  adminis- 
tration. 

It  is  a  rule  of  equity,  in  cases  of  bankruptcy,  deduced  from  the 
general  principles  of  the  statutes  by  which  the  subject  is  regulated, 
that  no  creditor  shall  be  admitted  to  come  in  under  the  commis- 
sion, so  as  to  obtain  more  than  a  rateable  dividend,  without  regard 
to  bis  security.  Hence,  when  a  creditor  applies  to  prove  his  claim 
under  the  commission,  he  may  be  called  on,  in  most  cases,  to 
deliver  up  his  security,  so  that  the  other  creditors  may  have  the 
benefit  of  the  means  of  satisfaction  he  has  chosen  to  abandon.  If 
there  be  a  mortgage  of  the  bankrupt's  estate,  the  mortgagee  may 
have  the  mortgaged  property  sold,  and  the  proceeds,  after  deduct- 
ing all  costs  and  expenses  of  sale,  applied  in  satisfaction  of  his 
claim  as  far  as  it  will  go,  and  then  come  in  under  the  commission 
for  the  balance.  In  short,  wherever  the  creditor  holds  a  double 
security,  he  may  make  choice  of  either,  or  pursue  both,  so  he  does 
not  obtain  a  double  satisfaction*  If  he  obtains  a  partial  satis- 
£eM^on  by  one  security,  he  is  allowed  to  prove  against  the  estate 
of  the  bankrupt  only,  for  the  balance ;  and  if  he  comes  against  the 
bankrupt  for  the  whole,  his  claim  upon  the  other  security  is  satis- 
fied, or  diminished  by  so  much  as  he  receives  firom  the  bankrupt's 
estate.  If  the  bankrupt  be  the  principal  debtor,  his  surety  firom 
whom  the  creditor  may  have  obtained  a  partial  or  a  full  satisfiu^tion, 
takes  the  place  of  the  creditor  to  that  amount.  And  if  the  bank- 
rupt be  only  a  surety,  then  his  assignees  have  a  right  to  be  subro- 
gated to  the  creditor's  place,  in  so  far  as  satisfaction  may  have 
been  made  from  the  bankrupt's  estate  for  the  benefit  of  his  other 
creditors,  {z) 

If  these  regulations  on  the  subject  of  bankruptcy,  should  be 
deemed  applicable  to  the  case  of  a  deceased  debtor's  estate,  about 


(x)  Ex  parte  Ryswicke,  2  P.  WiU.  89 ;  Ex  parte  Lefebvre,  2  P.  WiO.  407;  Ex 
parU  Aowlandson,  8  P.  WUI.  406 ;  Ex  parte  Grove,  1  Atk.  104 ;  Ex  parte  Mv- 
ebal,  1  Atk.  180;  Ex  parte  Bennet,  2  Atk.  528;  Order  of  Court,  4  Bio.  C.  C. 
560 ;  Ex  parte  Goodman,  8  Mad.  378. 
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to  be  administered  under  a  creditor's  suit,  they  would  deaiiy  sng- 
gest  the  propriety  of  allowing  each  creditor  to  come  io  at  oMe, 
according  to  the  terms  of  his  contract,  for  the  whole  amouBt  of  \k 
claim  then  due ;  and  of  calling  on  him  when  so  satisfied,  to  assigi 
his  securities  to  the  suing  creditors,  to  the  heir,  or  devisee,  or  to 
tba  executor  or  administrator,  or  to  suffer  them  to  take  his  place  tat 
so  much  as  he  had  been  satisfied  for  their  own  benefit  or  for  Att  of 
the  legatees  or  next  of  kin  of  the  deceased. 

But  the  principles  of  this  court  are  essentially  difiercnt  In 
bankruptcy,  the  creditor  himself  makes  choice  of  the  security,  (mi 
which  he  will  obtain  satis&ction,  and  the  court,  so  £ur  from  kssear 
ing  the  obligation  of  any  of  his  securities,  or  driving  kim  firom  mf 
one  of  them,  will  assist  him  in  enforcing  his  contract  to  the  extent 
of  its  jurisdiction,  so  as  to  insure  to  him  one  complete  satis&dioB; 
but  here,  the  court  officiously  interferes,  and  throws  upon  the  au- 
ditor the  burthen  of  shewing  whether  the  deceased  was  principal 
or  surety,  or  co-surety ;  and  then,  unless  he  also  proTes»  that  the 
co-surety  or  principal  debtor,  is  insolvent,  directly  contraiy  to  tbe 
principles  which  prevail  in  bankruptcy,  pushes  the  eredifor  psf- 
tially  or  entirely  away  fix>m  that  portion  of  his  security  by  which 
the  deceased's  estate  might  have  been  made  liable,  (a) 

The  doctrines  of  bankruptcy  sustains  the  obligations  of  the  ae- 
ditor's  contract  in  all  its  bearings ;  the  principles  of  this  comt 
strike  off  a  large  proportion  of  its  force  on  the  very  eve  of  finitioa, 
and  at  the  moment  when  the  means  of  a  fuU  or  partial  satisfiictiQn 
are  shown  to  be  immediately  at  hand.  It  is  evident,  therefine, 
that  nothing  can  be  found  to  sustain  these  principles  of  this  coart 
in  any  of  the  rules  applicable  to  cases  of  bankruptcy. 

It  might  perhaps,  have  been  urged,  that  the  peculiar  eiieun- 
stances  under  which  the  rights  of  a  creditor,  and  the  liabDities  of 
his  debtor  are  presented  in  a  creditor's  suit,  calling  for  the  admi* 
nistration  of  the  real  assets  of  such  deceased  debtor,  render  it 
necessary  to  depart  from  those  rules  so  cleaily  applicable  in  a 
different  state  of  things,  and  require  the  adoption  of  tfiese  princi- 
ples of  this  court,  in  order  to  do  equal  justice  to  all  whose  intaests 
have  been  brought  into  conflict  by  the  death  of  the  debtor. 

It  is  certain,  however,  that  the  mere  act  of  God,  as  the  death  of 
the  debtor,  does  not  change  the  rights  of  the  creditor ;  nor  can 
they  be  affected  by  any  change,  from  that  cause,  in  the  mentsi 


(a)  Ex  parU  KeodaU,  17  Vei.  619. 
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tsapacHy  of  the  debtor,  as  by  bis  becomiog  a  lunatio.  (b)  And  it 
is  also  settled,  that  no  alteration  in  the  civil,  political,  or  pecuniary 
condition  of  the  debtor  can  autboiize  a  court  of  justice  to  fetter  or 
abolish  any  of  the  ct^Hor's  remedies  arising  out  of  the  peraonf^l 
liability  of  his  debtor,  either  by  confining  the  creditor  to  a  particu- 
lar fiittd ;  or  altogether  to  the  person  of  the  debtor ;  or  by  compel- 
iBg  him  lo  seek  satisftction  of  any  one  alone,  ivhete'  two  or  more 
iiave  been  made  liable  by  the  nature  of  the  contract,  (c) 

As  where,  in  England,  the  debtor  had  been  attainted  of  felony, 
urbereby  all  his  property  had  become  forfeited ;  or  where  he  had 
become  a  bankrupt,  without  a  certificate,  and  had  his  whole  estate 
put  into  the  hands  of  his  assignees ;  or  where  by  a  special  act  of 
tiie  legislature  all  his  estate  had  been  vested  in  trustees  for  particu- 
lar purposes ;  or  where  the  estate  of  a  British  subject  had,  by  an 
act  of  assembly  of  one  of  the  states  of  our  Union,  been  confisca- 
ted ;  such  cireumstances  were  not  allowed,  in  any  manner,  to  im- 
paiir  the  eMigatioa  of  the  contract,  to  diminish  the  rights  of  the 
creditor,  or  to  lessen  the  liability  of  the  debtor,  even  although  it 
dK>ttld  cleariy  appear,  that  the  surety  could  not  have  the  security 
«ssig1aed  to  him ;  or  that  it  would  be  impossible  for  him  to  take 
tlie  [dace  of  the  creditor  in  any  respect  whatever.  A  court  of 
equity  cannot  bterpose  to  enlarge  the  effect  of  a  legal  contract, 
nor  can  it  be  called  upon  to  cut  down  its  then  subsisting  legal 
operatioiu  Becaose,  even  as  in  the  case  of  an  attaint,  according  to 
the  law  of  England,  by  which  the  debtor  is  civilly  dead,  and  all 
kis  property  forfeited,  the  law  implies  from  such  a  contract,  that 
tbe  creditor  can  charge  his  debtor's  person  in  execution ;  and  even 
in  cireumstances  from  which  there  appears  to  be  no  ray.  of  hope  of 
getting  any  thing  by  it,  the  creditor  has  a  right  to  take  his  chancie 
of  that ;  the  court  has  no  right  to  judge  for  him  what  be  can  make 
out  of  the  imprisonment  of  his  debtor,  operating  by  way  of  duress 
upon  the  feelings  and  -afiections  of  third  persons ;  or  as  it  is  ex- 
pressed in  an  ancient  English  statute,  'until  he  have  made  agree- 
ment, or  his  friends  for  him.'  Because  it  is  the  contract  of  the 
parties,  and  die  court  has  no  right  to  apply  the  terms,  ^wilful,  ma- 
licious, and  oppressive,'  to  what  the  law  under  those  circumstances 
allows.  Sodi  are  the  doctrines  of  the  English  Court  of  Chan- 
cery, by  which  it  appears,  that  no  hardships  or  sufferings,  however 


(6)  Owen  v.  Davies,  1  Ves.  82.— (c)  JeniuDgs  v.  Elster,  7  Coad.  Clia.  Rep.  115 ; 
WlUdoeoB  9.  HendersoD,  7  Cond.  Cba.  B^j^  173. 
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extreme,  are  permitted  to  shake  or  impugn  tbe  sacred  obligation  of 
contracts  as  between  debtor  and  creditor.  (^) 

These  rigid  and  inflexible  principles  of  the  English  code  have 
always  been  considered  as  forming  a  part  of  the  law  of  Maijland; 
and  have  been  approved  and  affirmed  by  the  hi^est  authority  of 
out  country.  The  cape  of  the  British  subject,  whose  whole  pro- 
perty in  this  country,  where  the  debt  had  been  contracted,  had 
been  seized,  and  confiscated  with  a  reservation  in  &vourof  his 
just  creditors,  presented  an  apparently  irresistible  claim  on  the  part 
of  the  debtor  for  relief,  so  iar  as  to  compel  the  creditor  to  seek 
satisfaction,  in  the  first  instance,  firom  the  confiscated  estate  of  lus 
debtor ;  yet  after  the  most  mature  consideration  it  was  finally  hdd 
in*  England,  that  even  such  a  case  would  not  warrant  a  oooit  of 
justice  in  giving  such  relief  to  the  debtor  as  would,  in  efiect,  ini- 
pair*the  obligation  of  the  contract,  (e) 

By  the  constitution  of  the  United  States,  it  is  declared,  that  ^do 
state  shall  pass  any  law  impairing  the  obligation  of  contracts.'  (/) 
Of  the  history  or  causes  of  this  restriction  upon  the  legialatiFe 
power  of  the  states,  it  is  unnecessaiy  here  to  say  any  thi^;  nor 
is  it  necessary  to  speak  of  the  kind  of  legislative  enadments  to 
which  it  properly  applies.  It  is  sufficient,  as  regards  the  subject 
under  consideration,  that  the  people,  or  sovereign  authority  of  thb 
country,  has '  deemed  the  obligation  of  contracts,  at  least  as  be- 
tween individuals,  creditor  and  debtor,  as  a  matter  so  impoctaAt 
and  so  sacred  as  to  be  guarded  by  an  express  provision  of  consti- 
tutional law,  unalterable  even  by  the  government  itsdf.  Now  if, 
as  it  is  thus  declared,  the  legislative  department  cannot,  by  any  of 
its  acts,  impair  the  obligation  of  contracts,  it  surely  could  not  be 
allowed,  that  the  judicial  department  should  effect  the  same  thing 
by  means  of  any  judgment  or  decree.  The  judicial  department 
applies  to  particular  cases  only  such  rules  as  the  legislature  may 
lay  down ;  but  the  legislature  is  prohibited  from  laying  down  any 
such  rules,  and  therefore  no  such  rules  can  be  applied  by  the  judi- 
cial department. 

Hence,  any  principles,  such  as  these  now  under  consideration, 
the  effect  of  which  is  to  impair  the  obligation  of  a  contract. 


{d)  Stat  Acton  Burnel,  11  Ed.  1 ;  Kilty's  Rep.  148 ;  Holditch  v.  Mst,  1  P. 

WiU.  696;  Wright  v.  SimpaoD,  6  Yes.  714;  FoUiot  v.  Ogden,  1  H.  Blac  18; 

Wright  V.  Nutt,  I  H.  Blac.  186 ;  Kempe  v.  Antill,  2  Bro.  C.  C.  11 ;  Wright  v.  Natt» 

*  8  Bro.  C.  C.  826 ;  Ex  parte  Kendall,  17  Yes.  620 ;  12  Westminster  R^Tiew,  869.— 

(O  Wright  V.  Simpson,  6  Yes.  714.— (/)  Art  1,  s.  10. 
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die  legishtiire  is  proUbited  from  dedaring  to  be  rules  of  law,  the 
judiciary  cannot  assume  and  apply,  as  such.  These  principles  of 
this  court,  by  which  a  creditor  is  prevented  from  obtaining  satis- 
fiM^on  from  the  estate  *of  bis  deceased  debtor,  in  certain  cases, 
whore  others  have  been  bound  for  the  payment  of  the  same  debt, 
it  18  evident,  do,  in  efiect,  deprive  the  creditor  tt  at.  least  a  part, 
and  veiy  often  of  the  whole  of  his  security ;  they  4a  most  mani- 
festly, in  a  material  and  essential  manner,  impair  the  obligation  of 
the  contract ;  and  are,  therefore,  in  direct  hostility  with  the  gene- 
ral principles  of  our  code  as  taken  from  that  of  England,  and  with 
the  spirit,  if  not  the  veiy  letter  of  this  provision  of  the  constitu- 
tion of  the  United  States. 

But  according  to  these  principles  the  creditor,  it  is  obvious, 
from  the  yery  nature  of  things,  may  not  merely  have  his  security 
materially  cut  down  and  grievously  impaired,  but  altogether  de- 
stroyed* The  explanation  whether  the  deceased  is  principal  or 
surety,  and  the  proof  of  insolvency  is  almost  always  the  occasion 
of  embarrassment  and  delay.  Notwithstanding  which  it  is  de- 
daredf  that  the  claims  having  been  then  barred  by  the  statute  of 
Kfliitation,  as  against  others,  forms  of  itself  no  ground  for  letting 
the  creditor  in  to  obtain  any  satisfaction  from  the  estate  of  the 
deceased.  And  if  it  should  not  be  baned  by  limitation,  still  the 
attempt  to  recover  satisfaction  from  the  other  joint  debtors  may 
&il,  from  a  variety  of  causes,  against  which  no  diligence  of  the 
creditor  can  guard.  The  other  debtors  may  be  in  desperate  and 
nqpidly  sinking  circumstances  although  then  not  reputed  to  be  in- 
solvent. They  may  be  residents  of  other  states,  or  remote  places, 
from  which  it  may  be  difficult  or  impossible  to  obtain  correct  in- 
formation as  to  their  pecuniaiy  condition ;  or  they  may  be  dead 
and  their  representatives  so  numerous  and  dispersed  as  that  the 
creditor  may  find  it  impracticable  within  any  reasonable  time,  to 
procure  any  kind  of  proof  of  their  insolvent  condition. 

Upon  the  whole,  I  have  been  long  satisfied,  that  these  princi- 
ples of  this  court  in  relation  to  the  distribution  of  the  real  assets 
of  deceased  debtors  operate  hardly,  injuriously,  and  perniciously 
upon  the  rights  and  interests  of  creditors.  Yet  as  it  appears,  that 
they  have  been  steadily  continued  in  full  force  for  more  than  thirty 
years  past ;  and  as  I  found  them  firmly  rooted  and  in  full  vigour 
when  I  came  here,  I  shall  therefore  continue  to  acquiesce  under 
their  operation ;  leaving  it  to  other  and  higher  authority  to  correct 
the  evU,  if  it  should  be  so  considered,  in  such  manner  as  may  be 
deemed  most  proper. 
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Two  of  these  excepting  creditors,  however)  contend  ftai,  at 
though  these  principles  of  diis  court  may  be  established,  thej  do 
not  apply  to  their  cases  as  the  holders  of  promissoiy  notes  whkk 
had  been  endorsed  by  the  deceased;  becailse  every  endorser  of  sack 
an  instrument  being  considered  as  an  original  maker  or  acoe^, 
and  chargeable  as  such)  he  is  not  merely  a  smrety,  but  mast  be 
treated  as  an  origihal  debtor  for  the  whole  amount.  This  n  cer- 
tainly the  law  in  relation  to  such  a  contract;  but  it  is  not  the  whok 
law  as  regards  the  matter  under  consideration. 

The  holder  of  a  promissoiy  note,  or  biU  of  exchange,  wUdi  hss 
x^ome  tQ  his  hands  through  several  endorsements,  has  a  doabk 
security ;  and  it  is  a  rule  of  law  and  equity,  Aat  a  mfein  may  mafae 
use  of  all  the  securities  he  has,  until  he  receives  satisfactioB  fix 
his  whole  debt.  And,  theiefore,  as  to  the  hdder,  the  maker,  ae- 
eeptor,  drawer,  and  each  endorser  is,  as  a  distinct  debtor,  hdUe 
for  the  whole  amount,  and  each  one  may  be  sued  separately  si 
such,  at  the  same  time ;  but  the  court  will  not  allow  the  holder  to 
obtain  taioie  than  one  entire  satisfaction.  It  is  dear,  that,  as  re- 
gards the  holder,  they  all  stand  as  principal  debtors ;  bat,  in  point 
of  fact  and  law,  the  several  endorsers  are  Warranters  of  die  sole 
or  bill,  and  although  they  may  not  be  strtcdy  sureties,  {g)  who 
stand  in  the  relation  to  each  other  of  co-obligors  in  a  joint  and  acvt- 
ral  bond,  entitled  to  contribution  from  each  other  on  the  £uhiie  cf 
their  principal ;  yet  they  are>  in  truth,  sureties  standing  as  a  series 
of  guarantees,  all  of  whom  pledge  themselves  for  the  sufidenq^ 
of  the  maker  or  acceptor,  and  each  one  responsible  for  all  lAo 
stand  before  him.  The  primary  liability  resting  upon  tbe  mahr 
or  acceptor,  and  the  drawar  and  each  endorser  liable  only  in  a 
secondaiy  degree.  Considered  as  sureties  to  this  extent,  and  ■ 
this  order,  all  the  doctrine  respecting  principal  and  surety  appliai 
to  their  relative  situation,  except  as  regards  contribution ;  in  pboe 
of  which,  each  endorse,  on  taking  up  the  note  or  biU,  has  a  rigkt 
to  stsnd  as  a  creditor  against  every  one  before  him  as  his  debtor 
to  the  foil  amount  of  the  note  or  bill ;  but  a  prior  endorser  cm 
have  no  claim  upon  a  subsequent  endorser.  (A) 

Heticei  it  is  clear,  that  these  principles  of  this  court  apply  as 

(g)  Ex  parte  Tonge,  S  Tei.  8t  Bea.  SS.— (A)  Ex  parti  WrtdmaB,  1  Tci.  ItS; 
Ex p»U MmakBl,  1  Atk.  ISS;  Tfndil «.  Brown*  1 1.  E.  M7;  8aiitii0.  WoodeMk, 
4  T.  R.  SSI ;  Stock  v.  Mawson,  1  Boe.  St  Pal.  286;  Walwya  9.  St  Quintui*  1  Bob- 
&  Pttl.  662;  Engiisb  v.  Darley,  2  Boe.  &  Pal.  61;  Clarke  v.  Deylin,  S  Bos.  h  PiL 
268;  Gould  v.Robson,  S  East,  976;  Wood  f.  Repold,  8  H.  fc  J.  129. 
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r  8(ro9g}7  U>  a  case  of  this  Idad  in  &TOur  of  a  drawer  or  endorser, 
{  as  to  the  case  of  a  common  money  bond|  where  the  deceased  was 
;  bound  as  one  of  the  obligors,  and  was,  in  fact,  only  a  surety. 
I      Conndering  these  rules  as  estaUished,  and  as  applicable  to  this 
I  ease,  the  next  inqniiy  is  as  to  the  kind  of  proof  which  may  be 
[  leceived  and  deemed  su£5cient  in  cases  of  this  description,  in  ex- 
planation of  the  nature  of  the  contract,  and  as  to  the  inaotvency 
of  any  of  the  obligors ;  that  is,  wheth^  the  deceased,  whose  estate 
the  court  is  about  to  administer,  was  principal  or  surety ;  or,  if  a 
auety,  then  whether  the  principal  or  co-surety  be  insolvent  or  not 
It  is  well  settled,  as  between  principal  and  suiety,  that  parol 
proof  may  be  admitted  to  shew,  that,  by  a  written  contzact,  ac- 
cording to  the  literal  terms  of  which,  two  er  saore  are  equally 
boond  as  principals,  the  one  is,  m  fact,  a  prinoipal,  and  the  others 
no  more  than  mere,  sureties ;  because  such  proof  does  not  purpoyrt 
to  interpret  or  expound  the  written  instrum^it,  but  merely  to  es* 
tablish  a  circumstance  connected  with  the  contract  in  rdation  to 
wUdi  the  writing  did  not  profess  to  spetk.  {%) 

The  fiict  of  insolvency  is,  from  its  peculiar  nature,  involved  in 
nnch  obscurity.  The  equity  on  which  a  surety  claims  contri^ 
ba&>tt  of  his  co-surety,  is  founded  upon  the  fact  of  the  principal 
being  leally  in  a  condition  of  insolvency ;  not  on  the  mere  ciicum- 
ttanee  of  his  having  been  declared  a  bankrupt,  or  having  applied 
fcr  the  benefit  of  the  insolvent  laws.  A  man,  according  to  the 
English  law,  may  have  been  declared  a  bankrtq>t,  and  yet  be  able 
to  pay  thiity  shillings  in  the  pound ;  and  so  too,  in  this  state, 
a  person  may  have  been  drivm,  or  indeed,  from  sinister  motives, 
indttced  to  apply  for  the  benefit  of  the  insolvent  laws,  and  yet  be 
not  in  a  condition  of  insolvency.  But  it  is  that  actual  condition 
tkme  of  the  principal  or  co-surety,  without  r^ard  to  any  move- 
neB^  under  the  insolvent  laws,  which,  according  to  these  princi* 
pies  of  this  court,  can  authorize  the  creditor  to  <slaim  satisfaction 
from  the  deceased  surety's  estate.  A  man,  while  he  carries  on 
trade,  or  has  any  business  that  affords  him  a  prospect  of  gain,  is 
not  an  insolvent,  though  his  effects  may  not  be  sufficient  to  pay  his 
debts ;  for  he  has  it  in  view  to  pay  all,  and  may  be  enabled  to  do 
so.  But  if  his  business  foils,  and  leaves  him  no  prospect  of  pay- 
ing his  debts,  he  is  then,  in  the  commcm  sense  of  mankind,  insol- 

(0  Cngrtboine  v.  Swinburne,  14  Yes.  170 ;  Smitb  «.  Tanno>  1  licCord,  4S1. 
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vent ;  because  be  is  in  that  condition  in  which  his  creditors  mort 
lose  by  him  {j) 

A  release,  provisional  or  final,  under  the  bankrupt  or  insolmt 
laws,  furnishes  at  least,  prima  facte  evidence  of  this  condition  of 
insolvency  which  gives  to  the  creditor  a  right  to  demand  satisfac- 
tion from  the  estate  of  the  surety ;  and  to  one  surety  to  daim  cn- 
tribution  from  his  co-surety.  It  has  been  said,  however,  that  in 
the  absence  of  such  proof  as  this,  the  creditor  must  shew,  that  he 
has  brought  suit  against  the  principal,  and  has  been  uaiUe,  by 
execution,  to  extract  satisfaction  from  him.  The  retam  of  mUa 
bonoy  however,  to  a  fieri  fadasj  proves  no  more  than  that  the 
sheriff,  if  he  has  done  his  duty,  has  been  unable  to  find  any  pio- 
perty  of  the  defendant  within  his  county ;  and  yet  the  defendut 
may  be  wealthy,  and  have  a  large  amount  of  property  elsewhere; 
or  of  a  land  not  within  reach  of  the  fieri  fkdas,  {k)  But  if  proof 
of  this  description  were  required,  then,  as  it  is  of  a  kind  which  the 
creditor  can  only  put  together  and  create  by  due  conrse  of  law,  it 
would  seem  to  follow  as  a  necessary  consequence,  that  he  siioidd 
be  allowed  time  thus  to  fabricate  it.  If  so,  it  would  be  eaoagh,  at 
least,  for  this  purpose,  that  he  should  bring  his  suit  befine  his 
claim  had  been  barred  by  the  statute  of  limitations ;  and  thai  msj 
be  when  he  files  his  claim  in  this  court.  There  may  be,  and  oftea 
are,  many  creditors  whose  dahns  are  founded  on  joint  and  sevenl 
obligations ;  and  which  will,  therefore,  require  some  proof.  Now 
if  the  final  distribution  of  the  deceased's  estate  were  to  besas- 
pended  until  full  proof  of  this  kind,  by  judgment  and  executioa, 
could  be  fabricated;  the  delays  might  be  almost  interminablei 
Proof  of  this  description,  however,  where  it  actually  exists,  shev- 
ing  a  failure  to  obtain  satisfaction  by  an  execution,  running  over  a 
county  where  the  debtor  resides,  or  within  which,  if  at  all,  he  mnit 
be  presumed  to  have  some  property,  may  be  received  as  suffieioA 
prima  facte  evidence  of  insolvency,  to  found  the  creditor's  claim 
upon  the  deceased's  estate;  but  such  proof  never  has  been,  noi 
ever  ought  to  be  held  to  be  indispensably  necessaiy.  (Q 

In  the  great  majority  of  cases  it  would  be  impracticable,  or 
exceedingly  tedious  and  expensive,  to  procure  any  other  proof  ef 
insolvency,  than  that  of  general  reputation  in  that  part  erf"  the  couih 
tfy  where  the  debtor  resides,  and  is  known.     Where  the  debtor 

— 

(/ )  Karnes'  Pri.  £q.  b.  8.  c.  &.—(k)  GoodaU  p.  Staart»  2  Hen.  &  Mwl  IW.- 
(0  Spurrier  v.  Spurrier,  1  Bland,  476. 
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was  a  merchant,  proof  of  his  having  suffered  his  notes  to  be  pro- 
tested for  non-payment,  with  other  circumstances,  have  been  deemed 
sufficient  As  where  it  was  proved,  that  the  maker  of  the  note 
was  in  bad  circumstances,  and  was  supposed  and  reputed  to  be 
insolvent;  and  that  he  had  left  his  usual  place  of  residence  some- 
time before,  and  had  not  returned  to  it ;  such  proof  was  considered 
as  sufficient  evidence  of  a  known  insolvency.  And  so  in  this 
court,  proof  of  insolvency  by  general  reputation,  has  been  deemed 
sufficient  But  in  a  creditor's  suit,  it  has  been  held  to  be  enough, 
as  in  this  instance,  to  produce  ex  parte  affidavits  to  that  effect ; 
unless  the  iact  be  controverted,  and  full  proof  thereof  should  be 
expressly  required  by  a  creditor  or  party,  when  it  must  be  proved 
according  to  the  regular  course  of  the  court,  (m) 


(»)  Fladoog^  p.  Winter,  19  Vet.  196 ;  Clark  v,  Toung,  1  Cnm.  181 ;  Brown  v. 
Boss,  6  Man.  891. 

£iiORT  V.  SsTH.— This  was  a  creditor's  biU»  filed  on  the  27th  of  March,  1806, 
itafiDg  that  the  late  Thomas  J.  Seth  was  indebted  to  the  plaintiff;  that  the  personal 
Mtite  of  the  deceased  was  insaffleient  to  pay  his  debts ;  that  the  defendants  were 
bi*  Iieiis;  that  he  left  real  estate ;  and  praying  that  it  might  be  sold,  8u:.  Upon  the 
Utfwers  coming  in,  the  case  was  submitted,  and  a  decree  was  passed  in  the  usual 
Ibnn,  that  the  real  estate  be  sold ;  which  was  sold  accordingly. 

The  auditor  in  his  report,  made  on  the  1st  of  May,  1818,  among  other  things, 
stited  that  account  No.  14,  was  a  claim  of  Marmaduke  TUden  and  wife,  which  on* 
posted  under  the  will  of  John  Costin,  father  of  the  said  Ann,  by  which  a  share  of 
his  personal  estate  was  bequeathed  to  her.  That  this  claim,  to  the  amount  stated  in 
the  account  current  referred  to,  appeared  to  be  well  established  against  Charlotte 
ChyliDd,  executrix  of  Jacob  Clayland,  who  was  administrator  de  bonu  non  cum 
Uitttmenio  amtexOf  of  the  said  John  Costin,  by  a  judgment  rendered  tljerefor  in 
Qaeen  Anne's  County  Court,  of  which  judgment,  a  short  copy  was  exhibited  with 
the  usual  proof;  that  the  securities  of  the  said  Charlotte  Clayland,  in  her  adminis- 
tntion  bond,  were  James  Clayland,  8r.  and  Thomas  J.  Seth,  the  deceased  ancestor 
of  these  defendants.  And  affidaTits  of  the  insolvency  of  Chariotte ;  and  a  certificate 
of  James  Clayland's  discharge  under  the  insolvent  laws,  were  exhibited.  But  it 
did  not  appear  ^at  a  fieri  facias  bad  ever  been  issued  on  the  said  judgment  against 
the  said  Charlotte,  as  executrix,  or  that  mtlla  bona  was  returned ;  or  that  any  pro- 
coMlioghad  ever  been  had  upon  her  bond ;  nor  was  there  any  authentic  certificate 
of  her  dischaige  under  the  insolvent  law. 

In  the  notes  of  the  solicitor  of  this  claimant,  it  was  said,  that  the  auditor  had 
rested  his  objection  as  to  the  necessity  of  the  return  of  nulla  bona,  on  the  act  of 
17M,  ch.  24,  which  was  wholly  inapplicable  to  the  case ;  and  that  proofs,  by 
affidavits  alone,  of  the  insolvency  of  the  principal,  were  amply  sufficient  to  entitle 
the  claimant  to  obtain  payment  from  the  estate  of  the  surety ;  and  that  what  was 
■orient  proof  of  insolvency,  was  in  ail  cases,  a  matter  of  sound  discretion  with 
the  court ;  and  was  not  necessary  to  be  shewn,  either  by  a  return  of  nulla  bona,  or 
hy  a  certificate  of  a  legal  discharge  under  the  inscrfvent  laws. 

26ft  Jubf,  1818.— KiLTT,  ChaneeUar.^Ordered,  that  the  claim  of  M.  Tilden  and 
wife,  No.  14,  be  allowed,  and  paid  as  other  claims,  by  the  order  of  22d  June,  1813. 

69  V.2 
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I  am  therefore  of  opinion,  that  these  affidavits  of  Johi  W. 
DuvMj  and  Robert  Welch j  of  Ben.^  must  in  this  case  be  recdved 
as  sufficient  evidence  of  the  insolveAcy  of  the  makers  of  the  notes 
which  were  endorsed  by  the  deceased. 

It  appears  from  the  vouchers  of  the  claims,  as  referred  to  by  tke 
auditor,  that  the  deceased,  Beale  M.  Worthingtcnj  bad,  in  his  fife- 
time,  given  a  smgle  biO  to  WarfM  Sf  Ridgely^  No.  39,  for  tlie 
payment  of  a  certain  sum  of  money ;  and  was,  besides,  indebted 
to  the  same  firm,  on  an  open  account.  No.  42 ;  and  furtlier,  that 
be  had  given  his  single  bill.  No.  40,  for  the  payment  of  a  som  of 
money  to  David  Ridgely  Sf  Co. ;  and  was  indebted  to  tbeia  bf 
an  open  account.  No.  41 ;  and  that  all  four  of  these  claims  ban 
been  assigned  by  the  surviving  partner  of  those  firms,  to  the  pie- 
sent  claimant,  Oeorge  WeUs.  It  also  appears,  that  the  same  inns 
had  become  liable  to  the  deceased  as  the  endorser  of  certain  pro- 
missoiy  notes,  the  holders  of  whichj  now  claim  satisfisiction  (am 
his  estate. 

It  is  perfectly  clear,  that  if  those  firms  of  WarfiM  ijr  Ridgefyf 
and  Diwid  Ridgely  ^  Co.,  had  themselves,  claimed  payment  of 
fhe  four  debts  they  assigned  to  Wells^  that  the  deceased  in  his 
life-time,  might  have  set  off,  or  had  a  discount  in  bar  of  so  mnch 
as  he  had  been  compelled  to  pay  as  endorser  for  those  fiims.  And 
this  same  right  of  the  deceased,  now  subsists  for  the  benefit  of  his 
representatives ;  unless  ft  can  be  shewn  that  the  assignee  of  those 
debts,  stands  in  a  better  situation  than  those  firms  under  whom  he 
claims.  But  it  is  a  well  established  general  rule  of  this  court,  that 
the  assignee  of  a  chose  in  actionj  except  negotiable  paper,  such  as 
a  note  or  bill  of  exchange  not  then  due,  takes  it  subject  to  all  tk 
equity  it  was  liable  to,  in  the  hands  ot  the  obligee  or  original  ck- 
ditor,  whether  the  assignee  had  notice  at  the  time,  of  such  equitj 
or  not.  Length  of  time  and  circumstances,  may  however,  vaiy 
the  rule  and  strengthen  the  claims  of  the  assignee*  (n)  But  in  ftii 
instance,  there  is  no  single  circumstance  which  can  give  this  as- 
signee any  claim  to  a  modification  of  the  rule  in  his  fitvour.  It 
must,  therefore,  be  applied  to  this  case  as  fully  as  suggested  fay  Ae 
auditor ;  and  if  it  shall  appear,  that  his  claims  are  more  than  covered 
by  the  endorsements  for  which  the  deceased^s  estate  is  liable,  thej 
must  be  rejected  altogether ;  otherwise  he  may  be  allowed  to  cone 
in  for  the  balance. 


(n)  Coles  V.  Jooef,  2  Vem.  692 ;  HiU  v.  Caillovel,  I  Yes.  122;  Priddj  t.  Bm, 
8  Meriv.  86. 


WATKINS  V.  WORTHINGTON.  '^    543 

It  18  sufficiently  obyious,  upon  general  principles,  in  a  creditor's 
suit  to  administer  the  assets  of  a  deceased  person,  that  no  debt 
can  be  allowed  and  paid  out  of  such  assets,  which  was  not  con- 
tracted by,  or  due  from  him,  during  his  life-time ;  and  it  has  been 
<listinctly  so  settled  by  this  court,  and  by  the  Court  of  Appeals,  (o) 
The  claim  of  jf .  $*  /•  Miller y  assignees  of  James  Taylor y  desig- 
nated by  the  auditor  as  No.  44,  which  appears  to  have  been  a  debt 
Gontracted  since  the  death  of  BedU  M.  Worlhingtony  must  there- 
fore be  lejected. 

When  I  came  here,  I  found  many  instances  of  creditor's  biUs 
against  the  heirs  of  the  deceased  debtor  alone,  without  making  his 
executor  or  admmistrator  a  party ;  indeed,  it  seemed  to  have  been 
considered  by  mauy  as  the  correct  course  of  the  court  (p)  It  wa9 
evidently  attended  with  inconvenience,  as  is  exemplified  in  this 
case.  But  by  a  decision  of  the  court  of  the  last  resort,  reported 
and  published  since  this  bill  was  filed,  and  only  a  short  time  before 
this  decree  for  a  sale  was  passed ;  it  has  been  finally  and  correctly 
settled,  as  a  general  rule,  that  the  personal  representative,  as  wdl 
as  the  heirs  and  devisees,  must  always  be  made  a  party,  {q)  Here 
the  administrator  has  not  been  made  a  party,  and  on  that  account, 
this  decree  might  have  been  withheld  or  reversed,  had  the  objection 
been  made  in  time. 

It  appears,  firom  the  report  of  the  auditor,  that  there  are  some 
personal  assets  to  be  distributed.  It  is  certain,  that  those  assets 
must  be  first  administered  in  due  course  of  law,  and  then  what 
remains  due,  after  they  have  been  exhausted,  must  be  paid  from  the 
real  assets,  so  far  as  they  will  go,  to  those  who  have  not  been  satis- 
fied in  due  proportion,  or  whose  claims  have  been  unjustly  rejected 
by  the  administrator. 

Whereupon  it  is  Ordered^  that  the  said  exceptions  to  the  audi- 
tor's report,  and  the  objections  stated  by  the  auditor  to  any  claim. 


(o)  Carnan  v.  Turner,  6  H.  Sc  J.  66. 

HuLSB  V.  CiiADocK. — ^ThiB  was  a  creditor's  bill,  £led  on  the  2Ist.  of  Januaiy, 
1797,  to  have  John  Cradock*8  real  estate  sold,  to  pay  his  debts ;  sale  decreed,  &c. 
The  sales  as  made  and  reported,  were  absolutely  ratified  and  confirmed.  After 
which,  upon  a  receipt  of  a  solicitor  for  his  fee,  for  drawing;  the  answers  of  the  defen- 
dants, being  presented  and  filed  as  a  claim  against  the  deceased's  estate. 

2M  March,  1799.^HAysoK,  C0bnceUor.^This  is  no  debt  due  from  the  de- 
ceased. It  cannot  even  come  in  by  way  of  costs,  no  costs  being  allowed  for 
'drawing  answers ;  it  must  therefore  be  rejected. 

(j»)  Harwood  v.  Rawlings,  4  H.  Sc  J.  126;  Duvall  v.  Graen,  4  H.  &  J.  270- 
Bond  0.  Bond,  ante  863 ;  Flemming  v.  Castle,  ante  355 ;  Dorsey  «.  Cooke,  ante 
.526 ;  Emory  v.  Setb,  ante  541.^(9)  Tyler  v.  Bowie,  4  H.  &  J.  333. 


644  HELMS  V.  FRAM'CISCUS. 

SO  far  as  the  same  may  be  in  any  manner  at  variance  wifli  flie 
principles  herein  laid  down  for  the  government  of  this  court  be, 
and  the  same  are  hereby  overraled.  And  it  is  farther  Ordered^  dm 
this  case  be,  and  the  same  is  hereby  referred  to  the  audita  wA 
directions  to  state  a  final  account  accordingly. 

After  which,  the  auditor  filed  his  report  made  up  as  of  the  26lh 
of  June,  1830,  in  which  he  says,  that  in  obedience  to  this  order  be 
had  examined  the  proceedings;  that  an  extract  from  the  second 
account  passed  by  the  administrator  had  been  lately  filed,  from 
which  it  appeared,  that  dividends  of  the  personal  estate  had  been 
allowed  on  claims  Nos.  1,  5,  7,  8,  13,  14,  16,  31,  32,  33,  35, 37, 
and  43.  That  he  had,  therefore,  re-stated  those  claims,  and  abo 
stated  an  additional  claim.  No.  45,  lately  exhibited.  That  he  had 
also  stated  an  account  between  the  estate  of  the  deceased  and  the 
trustee,  in  which  the  proceeds  of  sale  were  applied  to  the  payment 
of  the  trustee's  allowance  for  commission  and  expenses,  costs  of 
suit,  and  dividends  on  the  claims  stated,  excluding  Nos.  39,  40^ 
41,  42  and  44,  agreeably  to  the  said  order,  and  that  he  had  then 
stated  a  further  account,  C,  in  which  ibe  principal  and  interest, 
received  by  the  trustee,  and  now  deposited  in  court,  woe  appbed 
to  the  payment  of  said  commissions,  costs,  and  claims,  m  ^ 
usual  manner.  By  an  order,  passed  on  the  5th  of  July,  1830,  this 
report  was  confirmed,  and  the  trustee  directed  to  apply  the  proceeds 
accordingly. 
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Where  it  becomes  necessaiy  to  haVe  the  plaintiff's  next  firiend  ezunined  as  a  wit- 
ness, he  may  be  discharged  for  that  purpose,  and  another  appointed  io  his  places 
It  is  the  duty  of  the  cotirt,  for  its  own  safety,  and  for  the  benefit  of  aU  ooDcenMd, 
to  haVe  aU  its  proceedings  translated  into  the  £ngUsh  language. — ^A  husband,  who 
can  derive  no  pecuniary  benefit  from  a  decree  to  account,  must,  neyertheless,  be 
permitted  to  attend,  and  to  except,  for  the  protection  of  his  own  rights. — ^The  cases 
in  which  a  legacy  may  be  considered  as  having  lapsed. — ^The  residuary  legalN 
takes  all  which  has  not  been  well  and  sufficiently  disposed  of — ^The  binding  and 
peculiar  nature  of  the  contract  of  marriage. — To  preserve  the  pubUc  peace  and 
morals,  and  upon  the  ground  of  a  stronger  policy  over-ruling  a  weaker  one,  asepa- 
raUon  of  husband  and  wife  may  be  allowed. — The  father  is  the  natural  goaidiaa  of 
his  infant  children ;  yet,  in  some  cases,  the  care  of  the  infimt  may  be  committed 
to  the  mother. — A  fhhe  coviti  may,  in  the  prescribed  mode,  contract  for  her  pro- 
perty, or,  in  equity,  dispose  of  her  separate  estate. — The  nature  of  a  sepuate 
maintenance  and  of  pin-money. — A  separate  maintenance  may  be  awaxded  on  tfas 
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ponaA  of  maleooduet  of  tiie  hnsbuid.— The  jiiiifdictio&  of  this  eourt  as  to 
nony. — ^Tbis  court  may  give  to  the  wife  a  separate  maintenance  out  of  her  own 
estate. — ^The  making  of  a  settlement  upon  the  ground  of  what  is  called  <  the  wife's 
equity/ — ^How  an  infant  may  become  a  ward  of  court. — ^In  general,  the  court  set- 
tles only  a  part  of  the  wife's  fortune  upon  her ;  but,  in  some  cases,  or  with  the 
consent  of  her  husband,  the  whole  of  her  fortune  may  be  settled  on  her.-^The 
settlement  is  made  upon  the  wife  and  her  legitimate  and  illegiilmate  children ;  the 
act  of  assembly  having  given  to  bastards  a  capacity  to  take  from  their  mother  as 
heirs  or  Bext  of  kin.' 

This  bill  was  filed  on  tbe  14th  of  Septemberi  1818,  by  ^nna 
Gebetha  Margaretta  Wandelohry  formerly  of  Cbambersburgji  in  the 
fitate  of  Peonsylvania,  but  then  of  the  city  of  Baltimore,  against 
John  Pranciscui  and  Philip  B.  Sadtler.  The  bill  stated  that  the 
plaintifiTs  brother,  Carsten  JVewhauSj  on  the  20th  of  June,  1816, 
made  his  last  will,  according  to  law,  in  which  he  disposed  of  his 
estate  in  the  following  words : 

^I  give  and  bequeath  unto  my.  nephews,  Cargten  JVewhauiy  John 
NewhauSj  and  Jacob  JVewhauSf  all  of  Baltimore  county  aforesaid, 
children  of  my  deceased  brother,  John  J^TewtiauSy  the  sum  oi 
f4,000,  to  be  equally  divided  between  and  amongst  them,  that  is 
to  say,  to  each  of  them  the  sum  of  $1,500.  Iteniy  I  give  and 
bequeath   unto  nieces  and  nephews,  namely,  ^nna  G.  BotverSj 

Betsey  A.  Bofjoers, —  Bowers,  Henry  A.  Bowers,  and  John  D. 

Bowers  J  the  three  daughters  and  two  sons  of  my  late  sister, 

Bowersy  of  Bremen,  deceased,  the  sum  of  $7,600,  to  be  equally 
divided  between  and  amongst  them,  that  is  to  say,  to  each  one  of 
them  the  sum  of  $1,500.  Itemy  I  give  and  bequeath  unto  John 
Bathean,  of  Baltimore  county  aforesaid,  the  sum  of  $600;  and  I  do 
request  and  direct,  that  the  several  legacies  herein  before  bequeathed 
be  paid  out  of  my  estate,  by  my  executors,  herein  after  named,  as 
soon  as  conveniently  may  be  after  my  decease.  Item,  I  give^ 
devise  and  bequeath  unto  my  sister,  Jlnna  G.  M,  JfewhauSy  of 
Chambersburg,  in  the  state  of  Pennsylvania,  her  heirs  and  assigns, 
all  the  rest,  residue,  and  remainder  of  my  estate  and  property  of 
every  description,  of  whatsoever  it  may  consist,  or  wheresoever 
situated  or  being ;  to  hold  the  same  to  my  said  sister,  Anna  G.  M. 
J^ewhqusy  her  heirs  and  assigns  forever.  And  lastly,  I  do  hereby 
constitute  and  appoint  John  Franciscus  and  Philip  B.  Sadtler  ex- 
ecutors of  this  my  last,  will  and  testament.' 

The  bill  further  stated,  that  on  the  24th  of  June,  1816,  after 
having  made  this  will,  Carsten  Jfkwhatis  died ;  that  the  will  was 
proved  on  the  29th  day  of  the  same  month,  and  letters  testamen- 


4M6  HELMS  9.  FRANCiaCTO. 

taiy  ghinted  to  tbe  two  executors,  these  defendaoti;  'vAo  kad 
accordingly  got  into  their  possession  personal  estate  of  the  iotei* 
tate  to  a  much  larger  amount  than  was  necessary  for  the  paymoit 
of  his  debts,  and  the  legacies  so  given  to  his  nephews  and  nieoei, 
and  that  the  plaintiff  waB  the  sister  of  the  testator  mentiuied  in 
his  willy  who  then  resided,  as  therein  stated,  in  Chambersborg,  it 
the  state  of  Pennsylvania.  The  bill  further  stated  that  the  testator 
was,  at  the  time  of  his. death,  and  for  about  seven  years  before, 
connected  with  the  defendant  Franciscus  as  a  partner  in  tbe  busi- 
ness of  a  sugar  refinery,  under  the  firm  of  J\rewhau8  4r  Cbsymf , 
and  in  certain  vessels,  &c. ;  and  that  the  greatest  part  of  tbe  tes- 
tator's personal  estate,  at  the  time  of  his  death,  consisted  of  pro- 
perty, efiects  and  debts,  belonging  and  due  to  the  partnerdiip, 
which  partnership  concern  had  not  been  setded,  nor  any  account 
thereof  rendered  by  the  defendant  Pranciscutj  so  as  to  shew  wbat 
proportion  of  the  effects '  thereof  properiy  belonged  to  the  testator, 
and  for  which  the  defendant  Franciscfis^  as  surviving  partner,  w» 
accountable,  as  a  part  of  the  estate  of  the  testator,  Whereopoa 
the  bill  prayed  that  the  defendant  Frandsau  might  be  ordeied  to 
disclose  and  set  forth  the  nature  and  terms  of  the  partnership  be- 
tween him  and  the  testator  at  the  time  of  his  death ;  to  aocoont 
for  all  the  property,  debts,  rights  and  effects  of  the  paxtnerahip, 
and  to  pay  over  that  which  belonged  to  the  testator  to  his  execu- 
tors, and  also  that  the  defendants  Franciscus  and  Sadder,  as  ex- 
ecutors, might  account  for  the  estate  of  the  testator,  and  be 
directed  to  pay  what  remained  unto  this  plaintiff  as  residuary  lega- 
tee ;  and  that  the  plaintiff  might  have  such  other  and  fiutho-  relief 
as  the  nature  of  her  case  might  require. 

After  the  defendants  had  appeared,  but  before  they  had  answered, 
the  plaintiff,  by  petition,  prayed  leave  to  amend  her  bill  by  co^ 
recting  her  kiame,  as  therein  stated,  and  instead  of  <  Jlttna  G.  M. 
Wanddohvy  inserting  *Anna  G.  JIf.  JfewhauSy  otherwise  called 
Anna  G.  M.  Wandelohr*  On  the  2d  of  October,  1818,  leare 
was  granted  to  amend  as  prayed,  and  it  was  made  accordingly,  bj 
merely  interlining  the  proposed  amendment  in  the  origrinal  biU. 

On  the  1st  of  March,  1819,  the  defendants  filed  their  joint  an- 
swer, in  which  they  admit  the  partnership,  the  will,  and  the  death 
of  the  testator.  But  they  say,  that  they  do  not  know  the  plaintil^ 
or  that  she  is  the  residuary  legatee  mentioned  in  the  bill ;  never- 
theless, supposing  she  might  be  the  legatee,  they  had,  to  relieve  her 
necessities,  advanced  her  the  sum  of  $1,500,  for  which  they  craved 
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an  adowdnce.  They  set  out,  as  exhibits,  their  accounts  previous 
to  that  time,  passed  by  the  Orphans  Court,  and  represent  the  estate 
as  still  unsettled.  FVanciscus  stated,  that  the  partnership  v^as 
fonned  in  April,  1809,  of  the  testator  and  himself,  and  none  other; 
that  there  were  no  written  articles,  but  each  was  to  share  equally  ; 
tiiat  the  firm,  at  the  time  of  the  death  of  the  testator,  hi^d  a  lease* 
hold  interest  in  a  house  and  lot  in  Baltimore,  a  ship,  called  the 
General  Hands,  and  a  brig,  called  Francis  F.  Johnson;  that  a 
large  amount  of  other  property  had  come  to  his  hands ;  but  that 
the  partnership  afiairs  had  not  then  been  wound  up,  and  he  offered 
to  the  plaintiff  a  fall  and  free  inspection  of  the  partnership  books. 

This  answer,  although  purporting  to  be  the  answer  of  both  de» 
fendants,  yet  having  been  sworn  to  by  Franciscus  only,  might  have 
been  treated  as  no  answer  from  the  defendant  SatUkr.  But  the 
plaintiff  filed  exceptions  to  its  sufficiency,  in  which  she  distinctly 
speaks  of  it  as  the  answer  of  both,  and  thereby  virtually  waived  any 
objection  to  it,  because  of  its  having  been  sworn  to  by  only  one  of 
the  defendants.  An  ordor  was  passed  aj^pointing  a  day  for  hearing 
those  exceptions ;  but  as  no  further  notice  was  taken  ct  them  in 
any  of  the  subsequent  proceedings,  they  were  passed  over  at  th^ 
final  hearing  as  having  been  tacitly  abandonded. 

On  the  11th  of  February,  1826,  Atitul  G.  M.  Hdmsy  formerly 
JVmAtfus,  by  her  next  friend,  Frederick  Augustui  Wandelohr^  and 
Joseph  SumwtUt,  and  John  McParren^  Jr.  filed  their  supplemental 
bill  against  John  FranciscuSj  PhUip  B.  Sadiler^  Carsten  MeufhauSy 
John  Henry  JfewhauSy  Jacob  JVetoAau^,  John  Rathean,  Susan  HuUer^ 
otherwise  called  Mutter j  Frederick  JlfuUer,  Jlnna  6.  Bauer j  Jacob 
Bauer  and  Lewis  Helms*  This  bill,  after  reciting  the  substance  of 
flie  before  meiitioned  original  biU,  to  which  this  is  made  a  supple* 
ment,  stated  that,  siiice  the  filing  of  that  bill,  the  suit  had  abated 
by  the  marriage  of  the  plaintiff  Jhnay  with  the  now  defendant 
Lewis  Helms,  who  had  separated  from  her;  and  that  they  had  en- 
tered into  a  written  agreement  to  live  separate,  by  virtue  of  which 
agreement  of  separation,  and  of  the  power  of  this  court  to  have 
any  property  of  hfeme  covert,  which  her  husband  asks  its  aid  to 
recover,  settled  upon  her  and  to  her  exclusive  use,  the  plaintiff 
Anna  insisted  tiiat  she  was  entitled  to  have  the  vrfiole  of  the 
residuary  legacy  applied  to  her  exclusive  use. 

lliis  bill  further  stated,  that  the  surviving  partner  bad  finaBy 
wound  up  the  affairs  of  the  partnership ;  that  the  executon  had 
paid  the  debts  and  completely  settled  up  die  estate  of  the  testator ; 
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and  that  a  certain  proper^  in  (Jennany  had  deydyed  upc»  the  kle 
John  MwhauSf  the  brother  of  the  testator,  the  one-third  of  ivUck 
on  his  death  Tested  in  his  wife,  the  defendant  Susanj  who  with  hec 
then  husband  now  probably  alive,  assigned  her  interest  to  the  tes- 
tator; by  virtue  of  which  his  executors  these  defendants,  have 
received  a  large  amount;  that  the  executors  have  not  yet  ac- 
counted for  the  property  received  by  them  or  paid  to  the  phiotiff 
•/inno,  the  amount  to  which  she  was  entitled  as  residuary  l^atee. 
It  further  stated,  that  legacies  had  been  given  by  the  testator  in 
his  will  to  the  defeodants  Oarsten  Mwhaui,  Jokm  H*  JVhohmUf 
and  Jacob  JfewhauSj  who  were  then  infants ;  and  as  such  the  de* 
fendant  PrancUcus  had  been  appointed  their  gruardian.     That  the 

testator's  sister BauerSy  of  Bremen,  never  had  but  one  child, 

the  defendant  ^na  O.  Bauersj  now  an  infant ;  and  that  the  other 
legatees,  designated  as  her  four  other  children,  never  did  exist 
either  before  or  since  the  testator's  death ;  and  conseqnendy,  die 
right  to  that  which  had  been  so  given  to  them  by  the  testator  de- 
volved upon,  and  vested  in  the  plaintiff  jinna  as  residuaiy  legatee. 
But  that  the  defendant  Dranciscw  had  caused  himself  to  be  ap- 
pointed guardian,  not  only  of  the  defendant  Anna  O.  Baiters^  but 
of  the  other  four  supposed  infant  persons ;  and  had  as  guardian, 
retained  the  sum  given  to  them,  and  refused  to  account  for  or  to 
pay  it  over  to  this  plamtifT  Jlnna  ;  and  that  a  legacy  had  been  also 
given  to  the  defendant  John  H.  Raihean. 

This  bill  further  stated,  that  the  plaintiff  Jinna  having  been 
indebted  before  her  marriage  in  the  sum  of  $636  32,  to  the  plaiu- 
\ifb  SumwaU  and  McFarren;  after  her  marriage  with  the  defendant 
Lewis  HelmSy  and  before  their  separation  assigned  their  interest  in 
her  residuary  legacy  for  so  much  as  was  necessary  to  secure  the 
satisfaction  of  that  debt  with  interest  from  the  12th  August,  1819 ; 
and  to  the  extent  of  which  debt  they  now  here  claim  as  plaintiffii 
in  this  suit  Upon  all  which  the  bill  prayed  tliat  the  defendants 
Franciseus  and  Sadikr  might  be  ordered  to  account  with  the  pbdn- 
tifGs;  and  that  they  might  be  ordered  to  pay  to  SuimMi>aU  and 
McFarren  the  amount  of  their  claim,  and  to  the  plaintiff  Arma 
the  remainder  of  the  residuary  legacy  due  to  her,  to  be  settled  on 
her  as  the  court  should  direct ;  and  for  general  relief,  &c. 

On  the  25th  of  April,  1825,  an  order  of  publication  was  passed 
warning  the  absent  defendants  Lewis  Hehns,  Jlnna  G.  Bauers,  and 
Jacob  Huber,  to  appear  on  or  before  the  15th  day  of  August,  1825, 
and  shew  cause  why  a  decree  s}iould  not  pass.    The  editor  of  the 
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Mwqwper  in  wkich  the  publication  vnu  made  certified  in  the 
nnial  manner,  that  the  order  had  been  published  as  directed ;  but 
ftone  of  the  absent  defendants  appeared  within  the  time  appointed. 

On  the  14th  of  June,  1826,  PkUip  B.  Saitler  filed  his  separate 
uiswer,  in  which  he  admitted,  that  he  was  one  of  the  executors  of 
the  late  Carsten  Jfeiohaui;  but  aUeged  that  the  defendant  JFViancif- 
citt  had,  in  aD  things,  been  the  principally  acting  executor;  that 
ke  had  retained  in  his  hands  the  legacies  given  to  the  five  children 

of  the  testator's  sister BauerSy  of  Bremen ;  and  that  by  yir- 

toe  of  the  acts  of  Franciicut^  and  of  their  settlements  with  the 
Oiphans  Court  as  executor  and  guardian,  copies  of  which  he 
exhibited,  this  defendant  was  discharged. 

On  the  27th  of  July,  1826,  the  defendant  Ftandicus  put  in  his 
answer,  in  which  he  referred  to  and  relied  upon  his  answer  to  the 
original  bill  and  said)  that  he  could  not  admit,  that  Helmt  and 
wife  had  agreed  to  live  separate ;  that  he  did  not  know  to  what 
amoant  she  was  indebted  to  SumwaU  and  McFarrenf  that  as 
guaidian  of  the  infants  Carsten^  John  H.  and  Jacob  JfewhauSj  he 
had  retained  the  legacies  given  to  them ;  and  had  also  retained  the 

legacies  given  to  the  five  children  of  the  testator's  sister 

BonerSj  of  Bremen,  for  whom  he  was  guardian,  and  who,  he  un- 
derstood did  exist ;  that  there  was  a  piece  of  leasehold  property 
yet  unsold,  and  which  he  held  as  part  of  the  assets  of  the  testator; 
that  he  had  no  knowledge  of  any  assignment  of  any  interest  in 
any  property  in  Germany  to  his  testator,  but  that  he  had  received 
and  held  the  proceeds  of  such  property  which  belonged  to  his 
wards,  the  children  of  the  late  John  Jfewhaus;  and  that  he' had 
accounted  with  the  Orphans  Court  for  and  paid  a  larger  amount 
than  had  come  to  his  possession  of  tiie  late  Carsten  Jfewhaui^ 
estate. 

On  the  31st  of  August,  1825,  the  defendant  John  H.  Rathean^ 
filed  his  answer,  in  which  he  admitted,  that  the  legacy  given  to 

Uia  had  been  paid;  and  that  the  testator's  sister, Bauers^  of 

Bremen,  never  had  but  one  child,  *Jlnna  G.  Bauers^  as  stated  in 
the  supplemental  bill.  The  other  allegations,  he  left  the  plaintifi 
to  substantiate  by  propf. 

On  the  5th  of  October,  1825,  the  defendants  Muller  and  wife, 
filed  dieir  answer,  in  which  they  positively  denied  that  she  had 
eve  made  any  such  assignment  of  her  interest  in  the  estate  of  her 
first  husband,  John  Jfewhaus^  estate,  as  was  set  forth  by  the  plain- 
;  that  her  second  husband  was  dead ;  and  that  these  defen- 
70  V.2 
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dants  had  been  legafly  married ;  of  the  other  allegatioiis  of  the 
plaintifisy  they  knew  nothing. 

On  the  10th  of  January,  1826,  the  infiuit  defendants  Cfante 
NewhauSy  John  H.  J\rewhauSy  and  Jacob  JVewhauSj  answered  by 
their  guardian  ad  Htem^  and  admitted  the  will  of  the  testator;  tliat 
the  executors  had  obtained  letters  testamentary ;  and  that  Mm 
Franciscus  had  been  appointed  their  guardian ;  but  as  to  all  dse, 
knowing  nothing,  they  left  the  plaintifis  to  sustain  their  case  by 
proof. 

By  a  writing  filed  on  the  11th  of  April,  1826,  it  was  agreed 
between  the  solicitors  of  the  plaintiffs,  and  the  solicitor  of  the 
defendant  Franciscus^  that  a  commission  should  issue  to  four  pei^ 
sons  named,  of  Baltimore,  to  take  testimony ;  a  commission  was 
accordingly  issued,  testimony  taken  and  returned ;  and  no  excep- 
tions were  taken  to  it.  And  on  the  13th  of  July,  1826,  it  was,  oa 
die  petition  of  the  plaintiffs.  Ordered^  that  a  commission  issue  to 
the  four  persons  named,  to  take  testimony  in  Bremen,  unless  be> 
fore  the  27th  instant,  the  defendants  liame,  and  strike  cofflmis- 
sions,  which  they  having  foiled  to  do,  a  commission  issued  aocord- 
ingly. 

The  plaintiffs,  by  their  petition,  stated,  that  FMerick  Jl. 
Wandelohr^  who  had  been  made  a  plaintiff  only,  as  tbe^ext  fiieiid 
of  the  plaintiff  Anna,  was  a  material  and  important  witness  far 
them ;  but  being,  as  he  then  stood,  interested  in  the  event  of  Ik 
ftuit,  and  therefore  incompetent ;  they  prayed  that  he  might  be 
discharged;  and  that  Charles  P.  JIfayer  should  be  allowed  to  take 
his  place ;  the  said  Mayer  having  consented  to  do  so,  and  to 
become  bound  in  all  respects,  as  the  next  friend  of  the  plaintiff 
Anna. 

1st  September^  1826. — Bland,  Chancellor. — It  is  clear  that  any 
one,  so  long  as  he  stands  before  the  court  as  the  next  fiiend  of  an 
infant  or  a  feme  covert  plaintiff,  being  liable  for  costs,  is  therdbit 
an  interested  and  incompetent  witness,  (a)  But  where  the  objeet 
is  not  to  favour  the  escape  of  such  a  next  friend  from  any  liability, 
arising  fix>m  the  suit's  having  been  improperly  instituted  or  cod- 
ducted  by  him,  he  may  be  made  a  competent  witness  by  bdaf 
discharged,  and  having  another  put  in  bis  place ;  and  the  oonrt 
will,  on  application,  at  any  time  before  the  final  hearing,  allow  a 

>^— ^       I  ■■  I  .III  ■  •  ^        1  .  I  'l  .        — ^Mi^— 

(a)  Head  v.  Head,  8  Atk.  647. 
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ehange  to  be  made  for  that  purpose,  on. its  being  sbemi  to  be 
necessaiy,  and  on  the  costs  then  incurred,  being  secured.  (&) 

Ordered^  that  Charles  F.  Mayer  be,  and  he  is  hereby  appointed 
next  friend  of  the  plaintiff  Anna  G.  M.  Helms,  instead  of  the  said 
JVanddohrf  as  prayed. 


The  commission  to  Bremen  having  been  retumed,  and  filed  on 
the  15th  of  September,  1827 ;  and  it  appearing  that  the  depoai* 
tions  of  the  witnesses  had  been  taken  in  the  German  language, 
"with  a  translation ;  the  defendants  objected,  that  the  case  could 
not  be  heard  until  those  depositions  were  more  correctly  translated ; 
and  the  plaintifib  applied  by  petition,  to  have  them  translated 
accordingly. 

IttA  Januaryy  1828. — ^Bland,  Chancellor. — This  matter  has  an 
origin  and  bearing  worthy  of  more  attention  than  seems  to  hare 
been  usually  bestowed  upon  it.  I  shall  therejbre  here,  once  fi)i 
all,  ayail  myself  of  this  occasion  to  advert,  as  briefly  as  may  be^ 
to  the  laws  and  principles  upon  which  the  parties  have  a  right  to 
have  depositions  correctly  put  into  English  before  the  case  is  set 
finr  lieaimg. 

An  English  statute  passed  in  the  year  1362  sets  forth,  that  great 
misehiefi  had  happened  because  the  laws  were  not  commonly 
known,  fixr  that  they  were  pleaded,  shown,  and  judged  in  French^ 
vdiich  was  much  uidmown;  so  that  the  people  who  plead,  or  were 
iiiq)]eaded  in  the  courts  had  no  knowledge  or  understanding  of 
that  which  was  sued  for,  or  against  them ;  that  the  laws  would  be 
known  and  better  understood  in  the  tongue  used  in  the  realm ; 
so  that  every  man  might  the  better  govern  himself  without  offend-* 
ing,  and  the  better  keep,  save,  and  defend  his  heritage  and  posses* 
aions.  And  ^  thereupon  enacts,  that  all  pleas  which  should  be 
pleaded  in  any  court,  should  be  shewn,  defended,  answered,  de-* 
bated  and  adjudged  in  the  English  tongue ;  and  be  entered  and 
enrolled  in  Laiin.  (c)  By  an  act  passed  by  the  illustrious  Long 
Parliament,  in  the  year  1660,  duriug  the  short  lived  Common-* 
wealth  of  England,  it  was  declared,  that  all  report  books,  and 
other  books  of  the  law,  and  all  proceedings  in  the  courts  of  justice, 
should  be  in  the  English  tongue  only,  and  not  in  Latin  or  French, 
or  any  other  language ;   and  should  be  written  in  an  ordinary. 


ib)  Witts  «.  Campbell,  12  Vet.  489 ;  MeUing  v.  Melling,  4  Mad.  Ml.— (c)  8S 
Ed.  Z,  c.  15 ;  Parke'a  His.  Co.  Chao.  48. 
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legible  hand,  not  in  court  hand,  (d)  Upon  the  restoration  <rf  tike 
monarchy,  this  law  of  the  commonwealth  was  abrogated,  aad 
judicial  proceedings  were  again  obscured  or  concealed  under  t 
foreign  language  ^much  unknown.'  At  length,  however,  commoa 
sense  having  again  forced  its  way,  it  was,  by  a  British  statute, 
passed  in  the  year  1731 ;  after  recitmg  that  great  mischief  fre- 
quently happened,  fix>m  the  proceedings  in  courts  of  justice  beiag 
in  an  unknown  language,  those  who  were  impleaded  having  no 
knowledge  or  understanding  of  what  was  alleged  for  or  against 
them  in  the  pleadings  of  lawyers,  who  used  a  character  not  legibk 
to  any  but  persons  practising  the  law ;  enacted,  that  all  proceed- 
ings whatever,  in  any  courts  which  concern  the  administration  (rf 
justice,  should  be  in  the  English  tongue  only,  and  not  in  tbe 
Latin  or  Frenchj  or  any  other  language ;  and  should  be  wiittcn 
in  such  a  common,  legible  hand,  as  the  acts  of  parliament  are 
engrossed  in ;  and  not  in  a  court  hand ;  and  in  words  at  length, 
not  abbreviated,  (e) 

From  these  legislative  enactments,  and  from  the  histoiy  of  tbe 
times,  it  is  clearly  deducible,  that  it  had  alwajrs  been  consideied 
to  be  a  matter  of  the  highest  importance,  that  justice  should  be 
openly  and  publicly  administered ;  and  that,  as  a  means  of  making 
that  publicity,  in  all  respects,  most  beneficial  and  avulaUe,  aB 
books  of  the  law,  and  all  judicial  proceedings  were  directed  to  be 
published  and  conducted  in  the  language  of  the  people  rftk 
country.  Hence  it  was,  that  the  Norman  conquerors  of  En^and, 
for  their  own  advantage  and  security,  had  the  laws  written  and  ad- 
ministered in  their  own  language ;  and  that  afterwards,  when  that 
domination  had  worn  away,  or  indeed  been  reversed,  in  the  year 
1362,  the  English  was  in  a  great  degree,  restored  as  the  language 
of  judicial  proceedings ;  and  that  finally  in  the  year  }731,  the  me 
of  all  foreign  languages  in  the  administration  of  justice  in  Enghad 
was  totally  prohibited. 

It  is  of  the  greatest  importance  to  all,  that  justice  should  be  ia 
every  sense  publicly  administered.  It  is  the  best  security  to  the 
rights  of  the  people  and  to  the  independency  of  the  judiciary.  By 
placing  it  in  the  power  of  every  one  to  see,  hear,  and  understand 
how  the  laws  are  administered ;  and  by  exhibiting  before  all  t 
practical  application  of  the  rules  by  which  the  rights  and  interests 

(d)  Seobdl,  14S,  4  Brod.  Brit.  Emp.  820;  Parke's  Hia.  Co.  Chui.  1S4;  1  Wtfbi. 
HaU,  6.— (c)  4  Geo.  2,  c.  26;  6  Geo.  2,  c.  14;  8  Blac.  Com.  818;  Alitf.  Baa. 8; 
Pttke'k  Hii.  Co.  Chan.  806. 
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of  an  are  goyemed,  the  understandings  of  the  people  are  enlight- 
ened, and  the  peace  of  the  community  is  preserved.    By  an  open 
course  of  judicial  proceeding,  in  the  language  of  the  county,  it 
may  be  readily  understood,  if  there  be  a  fault,  whether  it  be  in  the 
law,  or  in  the  administration  of  the  law ;  if  it  be  in  the  law,  it 
may  be  amended  and  the  judge  sustained ;   if  in  the  judge  he 
may  be  held  responsible,  and  the  law  be  applied  and  enforced  by 
a  more  skilful  and  worthy  agent.     It  was  evidently  upon  these 
considerations,  that  those  English  legislative  enactments  required 
the  laws  to  be  administered  in  the  English  language.     Hence  it  is 
not  merely  as  a  matter  of  convenience  to  the  court ;  but  as  a 
means  of  giving  due  publicity  to  judicial  proceedings ;   and  in 
order,  that  all  suitors  may  know  what  is  said  for  or  against  them, 
that  all  the  pleadings,  proofs  and  proceedings  of  the  court  must 
be  instituted,  or  translated  into  the  English  language. 

In  Msoyland,  as  well  before  as  since  the  statute  of  1731,  aU 
legislative  enactments  and  judicial  proceedings  were  expressed  in 
English,  and  in  no  other  language ;  {/')  and  therefore,  by  the 
common  law  of  the  state,  independently  of  any  positive  act  of  the 
legislature,  it  may  be  regarded  as  a  duty  of  all  the  courts  of  jus- 
tice to  have  all  their  proceedings  put  into  English  before  any  judg- 
ment is  pronounced  upon  the  matter  in  controversy.  And  for  the 
purpose  of  having  a  correct  translation  made  of  the  deposition  or 
document  it  may  be  confided  to  a  fit,  competent,  and  sworn  trans- 
lator, (g) 

Orderedy  that  Charles  T.  Flusser  be,  and  he  is  hereby  appointed 
to  make  and  return,  on  oath,  a  full  and  correct  translation  of  the 
said  depositions  as  prayed  by  the  foregoing  petition. 

On  the  10th  of  February,  1830,  Mordecai  L.  PhgUr  filed  his 
petition  in  this  case,  in  which  he  stated,  that  the  defendant  Lewii 
Hdms  had,  by  a  certain  instrument  of  writing,  promised  and 
obliged  himself  to  pay  to  him  the  sum  of  $1,200  out  of  the  sum 
which  he  might  recover  in  this  suit ;  by  virtue  of  which  the  peti- 
tioner had  and  claimed  to  have  a  lien,  to  that  amount  on  any  sum 
which  might  be  decreed  to  Helms  and  wife ;  and  prayed  that  it 
might  be  ordered  to  be  paid  to  him  accordingly. 

The  defendant  Letois  Helms  by  a  petition,  not  on  oath,  filed  on 

■  ^i»^»^^^^.^  I  II  II  II  I  II      ■  1       I  I  ■!■ 

(/)  Kilty's  Bep.  349.— (g)  Smith  e.  KIrJEpatriek,  1  Dick.  108;  Belmoro  v.  An« 
denon.  2  Cox,  288 ;  Fauquier  »•  Tynte,  7  Yes.  292 ;  Atkins  v.  Palmer,  6  Com.  Law 
fiep.  408 ;  1  Fowl.  Exch.  Pn.  878 ;  2  Fowl.  Excb.  Fnu  75»  185. 


654  HELM9  9.  FBAVGISCas. 

tke  Ist  of  Jaouaiy,  1828^  applied  for  leave  to  put  in  hia  anraav 
stating  his  reasons  for  not  having  done  so  sooner,  which  pnjct 
being  refused^  he  filed  another  petition,  and  various  other  proceed* 
ings  were  had  in  relation  thereto ;  when  on  the  25th  of  March, 
1830,  by  a  writing  signed  by  the  solicitor  of  the  plamtifi  and  of 
the  defendant  Hdms,  it  was  agreed  that  the  testimony  taken  in  re- 
lation to  the  petition  should  apply  also  to  the  answer  tendered  bj 
him  to  the  supplemental  bill,  if  received ;  and  that  if  that  answer 
was  received  the  case  should  stand  for  hearing ;  and  a  general  re* 
plication  be  filed  to  that  answer  also.  On  the  next  day  the  plain* 
ti&'  solicitor  endorsed  the  proffered  answer  of  Hdms  as  foQowfl : 
<the  complainants  allow  the  within  answer  to  be  admitted  into 
this  cause,  and  the  register  is  requested  to  enter,  in  behalf  of  the 
complainants,  the  general  replication  to  it.' 

The  answer  of  Lewis  Helms j  thus  introduced,  admitted  the  fids 
and  circumstances  of  the  will,  the  partnership,  and  other  mattes 
charged  in  the  bill  as  against  the  defendants  Runciscus  and  SaHkr^ 
and  then  stated  that  he  found  the  plaintiff  Anna  residing  in  Cham* 
bersburg,  Pennsylvania,  keeping  a  small  store,  and  reputed  to  be  a 
widow,  having  an  only  son,  Frederick  A.  Wandelohry  and  as  such  he 
married  her  on  the  12th  of  October,  1819 ;  but  he  was  deceived ; 
for  soon  after  his  marriage  he  ascertained  that  she  never  had  been 
married,  and  that  she  had  also  concealed  from  him  the  fact  <£  her 
being  then  herself  largely  indebted ;  that  within  a  few  months  afier 
their  marriage  his  wife  solicited  him  to  become  surety  for  the  pay- 
ment of  certain  debts  due  firom  her  son,  and  also  firom  others  to  a 
large  amount,  which  he  refused ;  soon  after  which,  she  disposed 
of  the  most  of  their  moveables,  and  went  to  Baltimore ;  and  on  the 
7th  of  February,  1820,  having  caused  him  to  be  invited  to  an  in- 
terview at  the  house  of  John  H,  Raiheany  where  she  and  her  cod- 
federates  locked  him  in  a  room  with  them,  and  by  great  threats  of 
personal  violence,  insisted  on  his  releasing  all  rights  to  any  pro- 
perty to  which  she  was,  or  might  be  in  any  way,  entitled,  and  to 
leave  the  country ;  but  he  refused,  and  made  his  escape  unhuit 
That  his  wife  j9nna,  having  got  possession  of  his  fiemoiily  papeis, 
and  clothes,  refused  to  deliver  them  to  him ;  that  she  delEuned  and 
slandered  him  much,  by  which  his  character  suffered  greatly  in 
Baltimore.    That  a  certain  Jacob  MerUcj  who  held  his  prcxnissoiy 
note  for  the  sum  of  $61  28,  at  the  instigation  of  the  plaintiff 
Amnaj  sued  him  for  payment,  and  he  being  unable  to  pay,  was,  at 
the  suit  of  MerkUy  on  the  6ih  of  June,  1820,  imjMrisoned  in  the 
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il  of  Baltimore  county,  and  so  detained  there  until  the  17th  of 
July,  1821 ;  that  during  his  imprisonment  his  suffermgs  were  ya* 
rious  and  extreme ;  because  one  Kugle  had  detained  a  trunk  of  his 
clothes,  until  he  should  be  satisfied  a  small  sum  due  to  him,  which 
he  was  unable  to  pay ;  because  his  wife  refused  to  send  him  his 
clothes  which  she  had  in  possession,  and  because  he  was  utterly 
destitute  and  pennyless ;  but  that,  at  length,  Merkk^  being  con- 
Tinced  by  the  statements  made  to  him  by  this  defendant,  that  his 
wife  had  deceived  him,  offered  to  release  this  defendant  on  his 
giring  his  promissory  note  for  the  principal  and  interest  of  the  debt 
then  due,  with  the  fees,  amounting  to  about  $100  30,  which  he 
gaye,  and  was  accordingly  discharged  from  jail.  That,  having 
beard  of  the  threats  of  his  wife  and  her  confederates ;  and  that  she 
intended  again  to  have  him  imprisoned,  he  went,  on  the  14th  of 
November,  1822,  to  Pennsylvania,  and  after  some  months  returned 
to  get  his  papera  and  clothes,  and  to  meet  and  repel  the  defama* 
tory  reports  put  in  circulation  by  his  wife,  that  he  had  left  her  in 
poverty,  to  take  up  with  a  lewd  woman ;  that  he  then  made  propo- 
sitions to  her  of  peace  and  conjugal  association,  which  were  re* 
jected ;  that  having  again  heard  of  the  plans  and  threats  of  his 
wife  and  her  confederates,  to  cause  him  to  be  again  imprisoned, 
and  being  again  urged  to  release  all  his  rights  in  her  property,  and 
to  leave  the  country,  he  did,  without  any  intention  to  relinquish  his 
claim,  yield  to  the  coercion  of  the  circumstances  with  which  he 
conceived  himself  environed,  and  on  the  29th  of  August,  1823, 
signed  a  certain  release  or  articles  of  separation,  not,  however, 
without  his  having  some  difficulty  in  finding  a  magistrate  who 
could  be  persuaded  by  him  to  take  the  acknowledgment  of  such  a 
writing,  they  believing  it  to  be  illegal  and  void ;  that  the  copy  of 
this  instrument  set  forth  in  the  bill  is  spurious,  the  true  copy  being 
the  one  left  in  the  hands  of  Edward  P,  Roberts  ;  that  after  exe- 
cuting this  writing,  he  obtained  some,  not  all,  of  his  papers  and 
property  from  his  wife,  and  left  Baltimore  for  New  York,  where  he 
now  resides ;  that  soon  after  reaching  the  city  of  New  York  he 
was  again,  by  the  instigation  of  his  wife,  arrested  at  the  suit  of 
Merlde^  and  held  to  bail ;  that  the  threats  and  conduct  of  his  wife 
have  been  and  are  such,  that  he  is  afraid  to  return  to  Baltimore ; 
that  he  has  always  treated  her  kindly,  and  is  willing  to  continue 
to  do  so;  that  so  late  as  November,  1827,  he  proposed  to  her 
peace,  harmony,  and  re-union  which  she  positively  rejected ;  that 
the  supplemental  bill  was  filed  by  her  widi  a  hope  and  expectatioa 
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of  obtaining  n  decree  for  her  oi^n  exclusive  benefit  during  his  ab- 
sence and  without  his  knowledge,  and  that  all  the  other  mattcn 
and  allegations  in  the  bills  are  correct 

This  answer  was  sworn  to  before  a  master  in  chanceiy  in  New 
York,  and  certified  by  the  mayor  of  the  city  of  New  York,  under 
the  corporation  seal,  in  the  usual  manner. 

26th  Juncj  1830. — Bland,  Chancellor. — ^This  case  standing 
ready  for  hearing,  the  solicitors  of  the  parties  were  heard,  and  the 
proceedings  read  and  considered. 

After  passmg  over  the  will  of  the  late  Carslen  JVh^AoKi,  and 
the  various  allegations  of  the  parties,  it  appears  firom  the  proofa, 

that  the  testator's  sister,  Geshe  Jlddheid  MwhauSy  called 

BowerSy  of  Bremen,  in  the  will,  was  married  to  Frederick  Bwufy 
of  that  place,  on  the  8th  of  July,  1807,  and  that  she  died  on  the 
5th  of  January  following;  after  having  had  but  two  children;  the 
first,  Catherine  Steinhaiuery  an  illegitimate  child,  bom  before  her 
marriage,  and  who  died,  unmarried  and  without  issue,  on  the  16th 
of  July,  1817 ;  and  the  second  a  legitimate  child,  Anna  6.  JBoier, 
bom  on  the  27th  of  August,  1807,  after  her  marriage  with  Bamer; 
this  sister  of  the  testator  never  had  any  other  children ;  aod  that 
Anna  6.  Bauer  was,  on  the  23d  of  November,  1826,  maiiied  to, 
and  is  now  the  wife  of  Diederich  Meier. 

It  further  appears,  that  the  other  sister  of  the  testator,  one  of 
these  plaintifis,  Anna  Gebetha  Margaretta  Jfewhausy  was  bom  in 
(Germany,  and  christened  there  on  the  17th  of  Februaiy,  1775; 
that  some  time  before  the  year  1800,  she  had  an  illegitimate  child 
named  Frederick  A.  Wandelohry  who  is  now  living ;  that  prior  to 
the  year  1815,  she  and  her  child  came  over  from  (xermany  to 
Maryland ;  and  some  time  previous  to  the  year  1816,  having  pot 
off  the  name  of  Jfewhausj  she  went  to  reside  in  Chambersboxg, 
in  Pennsylvania ;  and  there  kept  a  small  store ;  and  was  much 
respected  by  the  name  of  Mrs.  Wandelohr.  At  that  place,  on 
the  12th  of  October,  1819,  in  the  forty-fourth  year  of  her  age, 
she  was  married  to  this  defendant  Lewis  Hebns.  In  the  latter  aid 
of  the  month  of  November  following,  Helms  and  his  wife  came  to 
Baltimore ;  and  in  a  few  days  after  their  arrival,  he  caused  a  power 
of  attorney,  and  a  last  will  to  be  prepared  by  a  notary  public, 
intending  them  to  be  executed  by  his  wife,  for  the  purpose,  as  be 
supposed,  of  effectually  conveying  to  him  all  her  interest  in  the 
estate  of  the  late  Carsien  Jfewhaus.  She  positively  refused  to 
sign  and  execute  those  instruments ;  and  was  much  distressed  at 
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her  husband's  proposing  that  she  should  do  so.  Soon  after  this, 
she  returned  to  Chambersburg ;  and  he  remained  in  Baltimorew 
He  has  produced  in  evidence^  some  of  her  letters  to  hizUi  all  of 
which,  do  credit  to  her  understanding ;  and  the  first  of  them  dated 
on  the  ISihy  2l8t,  and  29th  of  December,  1819,  are  expressive  of 
a  wana  affection  ibr  him ;  except,  that  shortly  before  the  date  of 
Ike  last,  it  seems  as  if  he  had  written  to  her  something  calculated 
to  vex  and  distress  her.  In  the  same  winter,  or  in  the  ensuing 
spring  of  1830,  she  returned  to  Baltimore,  and  there  had  a  meet* 
ing  with  her  husband,  and  after  a  most  boisterous  quairel,  thej 
parted,  and  have  met  no  more.  Letters  and  messages  hayc  since 
passed  between  them ;  but  they  have  never  since  cohabited ;  nor 
even  interchanged  the  common  civilities  of  life. 

The  causes  of  this  angry  separation,  would  seem  to  have  been 
her  having,  by  a  perusal  of  his  family  papers  as  he  called  them, 
obtained  a  knowledge  of  his  really  vicious,  sordid  character,  as 
disclosed  by  those  papers ;  and  his  pressing  efforts  to  get  posses- 
sion of  her  fortune,  which,  with  his  character,  as  developed  to  her 
by  his  papers,  had  produced  a  conviction  on  her  mind,  that  he  had 
married  her  only  for  the  sake  of  her  money ;  and  her  representing 
herself  to  him  as  being,  previous  to  their  marriage,  a  widow,  when 
the  fact  was  not  so.  These  causes  of  animosity  have  since,  fiKHn 
time  to  time,  been  re-kindled,  and  more  and  more  heated,  until  a 
state  of  settled  dislike  has  been  produced,  which,  as  was  admitted 
in  argument  by  the  solicitors  of  both  of  them,  it  is  now  altogether 
impractible  to  remove,  and  have  them  again  brought  to  cohabit 
together  upon  any  terms. 

It  appears,  that  frbm  the  6th  of  Junie,  1820,  to  the  17di  of  July, 
1821,  he  was  closely  confined  in  the  jail  of  Baltimore  county,  at 
the  suit  of  Jacob  Merkle,  for  a  debt  of  no  more  than  $61  528;  and 
that  duriag  that  time,  his  sufierings  were,  in  eveiy  way,  as  great 
as  could  be  produced  by  a  state  of  the  most  abject  fiiendless  pe- 
nury. It  is  said,  that  she  was  the  instigator  of  this  imjmonBent, 
by  having  told  Mtrkkj  that  if  he  would  put  Hehau  in  jaO,  die 
would  pay  the  amount  in  a  short  time ;  but  on  the  other  hand,  it 
is  also  said,  that  Mtrkk  was  particularly  incensed  by  the  conduct 
of  JOdms  himsdf^  and  said  that  he  had  treated  him  Imdly. 

Some  time  after  this.  Helms  and  his  wife,  on  the  5t9th  of  August, 
1823,  made,  signed,  sealed,  and  delivered  an  instrument  in  writing, 
in  the  following  words,  that  is  to  say : 

^Ltwis  Hdmif  and  his  wife  Jl.  G.  M.  Helmsj  have  fomed  a 
71  V.2 
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jnutual  resoIutioD  to  dissolve  their  marriage  contract;  and  dp 
hereby,  by  the  present  instrument  of  writing,  voluntarily  agree  1o 
separate  Aemselves.  Furthermore,  £•  Hdms  doth  bind  himsdf 
to  renounce  all  the  claim  he  has  against  his  wife,  A.  G.  Jlf.  Bebu, 
as  well  as  the  claim  he  nught*  have  against  the  estate  of  her  de> 
ceased  brother,  Carsten  J^Tewhaut.  A.  G.  M.  Hdms^  in  reCan, 
renounces  all  claim  she  may  have  against  L.  Helmt.  Thus  baft 
parties  mutually  agree  to  live  separate,  and  the  debts  which  have 
been  contracted  or  may  be  contracted  hereafter,  to  be  paid  by  the 
person  who  contracts  it.' 

;  It  appears,  that  so  far  from  any  duress,  Coercion,  or  threats 
having  been  used  to  induce  Leuns  Helms:  to  execute  this  instra- 
ment  of  writing,  it  was  wished  for,  and  even  eamesdy  desired  bj 
ikim,  as  a  means  of  protecting  himself  against  any  claim  made  bj, 
or  on  account  of  his  wife ;  and  in  consideration  of  that,  he  diM^ 
fully  relinquished  all  interest  in  her  estate. 

It  further  appears,  that  since  Helms  and  his  wife  parted,  in  the 
spring  of  the  year  1820,  he  has  never  contributed  in  the  slighteit 
degree  to  her  maintenance;  that  since  their  separation,  he  has  re- 
sided some  time  in  Pennsylvania ;  isome  time  in  this  state;  and  for 
some  time  past  has  been,  and  now  is,  a  resident  of  New  Yodc  It 
is  not  shewn,  that  there  has  been  any  one  point  of  time,  nnce  hii 
,  marriage^  when  he  was  not  in  the  yery  lowest  condition  of  insol- 
vency ;  nor  is  it  shewn  that  he  has  ever,  since  his  marriage,  nade 
one  single  manly  effort  to  rise  above  that  condition.  She,  sioee 
their  separation,  has  always  resided  in  Baltimore.  She  too,  is 
represented  as  being  very  poor;  but  she  has  sustained  a  good 
character ;  has  been  industrious ;  has  kept  a  boarding-house ;  has 
earned  a  living  for  herself;  and  her  efforts  to  do  so  have  beei 
creditable  to  her. 

Of  the  proofii  in  r^ation  to  ihe  assets  of  the  testator,  I  shall  uj 
nothing;  because  I  shall  decree  that  his  executors  account;  tad 
upon  that,  the  whole  case  will  be  sent  to  the  auditor,  for  the  pa^ 
pose  of  stating  the  account  from  the  proceedings  and  proo&  now 
in  the  case,  and  such  other  proof  as  may  be  laid  before  him. 

The  supplemental  bill  of  revivor,  by  which  the  court  was  fint 
informed  of  the  marriage  of  the  plaintiff  jfnna,  after  the  institatioa 
of  this  suit,  made  her  husband,  Xeuns  Helms ^  a  defendant;  and 
represented  him  as  having  a  residence  beyond  the  jurisdiction  of 
this  court.  Under  such  circumstances,  no  more  could  be  done 
than  to  warn  him  by  publication,  to  appear  and  defend  his  rights; 
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UmI  if  be  &iled  to  do  so,  to  assome  the  troth  of  the  plaintifl*'  alle- 
gationa,  »nd  decree  accordingly.  But  after  the  day  limited  by  the 
order  d*  pnblication  to  appear,  had  elapsed,  and  before  any  decree 
had  beeo  passed,  Ltait  Helm*  came  in  by  petition,  and  piayed  to 
be  allowed  to  put  in  the  answer  which  he  then  tendered,  in  defence 
of  his  r^hts. 

It  was  ^mons  Uwt  the  matter  in  controveisy,  as  regarded  the 
executors ;  and  as  between  Helnu  and  his  wife,  could  not  be  pro- 
poly  and  finally  disposed  of,  until  it  was  detennined  wfaether  he 
was  to  be  taken  as  "an  actire  party  or  not  His  pretensions 
covered  the  whole  matter  in  dispute.  He  claimed  to  have  the 
account  tdt£n  with  him ;  and  to  hare  the  legacy  paid  entirely  to 
iiim.  And  consequently,  to  hare  allowed  the  case  to  proceed  to 
mA  account  between  the  plainti£&  and  the  executors  alone,  with  a 
reaoratioa  of  all  the  husband's  rights,  as  they  mi^t  be  introduced 
•t  a  subsequent  stage  of  the  case,  would  have  been,  in  ^ect,  to 
pass  a  decree  with  an  understanding,  that  a  party  who  stood  1^, 
night,  if  he  chose,  hare  the  whole  matter  re-examined  and  le- 
adjodicated.  This,  I  refused  to  allow ;  and  aAer  some  delay,  the 
plaintifb  consented  that  the  defeudant  Lewi*  Htlmt,  should  come 
in  upon  his  preferred  answer.  Although  I  ma^  come  to  the  con- 
chiaios  that  it  would  be  unjust  to  direct  any  part  of  this  resi- 
duary legacy  to  be  paid  to  him,  yet  he  should  be  permitted  to 
assist  in  taking  the  account ;  and  have  the  privilege  of  excepting 
to  it  when  reported  by  the  auditor,  to  prevent  his  ri^ts  from  being 
in  any  manner  improperiy  involved,  or  finally  compromitted  to  his 
prejudice. 

This  is  a  case  of  a  veiy  singular  complexity.  The  principal 
object  of  the  suit  is  to  recover  a  residuaiy  legacy  given  by  the  late 
Canten  JfewhauM,  to  the  plaintiff  .^nna,  and  to  ascertain  how  much 
of  the  testator's  estate  donld  be  embraced  by  that  bequest. 
Another  object  is  to  have  the  whole  of  the  legacy  thus  given, 
settled  upon  the  plaintiff  ^ima,  to  the  exclusion  of  her  husband, 
tiie  defendant  Lodu  Helm*;  except  so  much  of  it  as  has  been 
pledged  or  assigned  to  the  plamtift  Sumwalt  and  McFarren. 
But  if  the  court  should  determine  that  the  defendant  Levns  Helmt, 
is  entitled  to  any  portion  of  it,  then,  to  meet  that  event,  Mordtaii 
L.  Flagler  has  introduced  himself  into  tiiis  case,  by  his  pelition  ; 
and  prayed  to  have  his  claim  considered  and  satisfied,  as  the  cre- 
ditor and  assignee  of  the  defendant  Lnoit  Helmt. 

There  can  be  no  doubt,  from  the  pleadings  and  proof::,  ihat  the 
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ezecutoift  must  be  decreed  to  account  and  to  paj  oyer  ttia 
dnaiy  legacy.  But  for  whose  benefit  ?  Whether  to  ttie  hndbanl, 
or  to  the  wife  excluaiyely  ?  or  to  both  m  certain  ptoportioos  ?  or 
to  their  assigneea  ?  These  are  important  and  preliminaiy  qneatiou. 
In  this  respect)  this  has  the  aspect  of  a  bill  of  interpleader  be- 
tween this  husband  and  wife,  to  determine  their  rights,  wiiik 
the  executors  stand  bjr  as  stake-holders,  ready  to  account  and  to 
pay  as  they  may  be  ordered. 

As  to  what  miast  be  considered  as  embraced  by  thk  leadaaiy . 
legacy.  It  was  formerly  an  established  general  nde,  thai  unkss 
the  legatee  survived  the  testator,  the  legacy  was  extatgoidied; 
which  has  been  altered  by  an  act  declaring  that  no  devise  cr 
bequest  shall  lapse  by  reason  of  the  death  of  the  devisee  or  Isgt- 
tee,  in  ibt  life-time  of  the  testator ;  but  shall  take  effect  as  if  ke 
had  survived  the  testator.  (&)  Still,  however,  if  a  legacy  be  so 
given,  that  the  legatee's  right  depends  on  his  being  aUve  at  the 
time  fixed  for  its  payment ;  or  if  the  legacy  be  charged  upon  the 
real  estate,  and  the  legatee  dies  after  the  death  of  the  testator,  but 
before  the  time  of  payment,  the  legacy  is  lost,  (i)  Here,  however, 
there  has  been  no  such  lapsing  of  any  I^acy  given  by  this  teslalar. 
But  it  is  a  well  established  rule  in  the  construction  of  wiHs^that 
wherever  the  testator  has  ^ven  the  whole  residue  of  his  pcnon- 
ahy  to  an  individual,  such  residuary  legatee,  will  take  all  the  per- 
sonal estate  which  ia  not  otherwise  weU  and  sufficiently  di^osed 
of,  whether  a  legacy  &lls  in  by  lapse,  or  as  being  void  in  law ;  or 
in  other  words,  where  a  legacy  foils  as  to  a  particuinr  object,  it 
will  not  go  to  the  next  of  kin,  but  must  pass  to  those  entitled  under 
the  residuary  clause,  (j) 

In  this  ease  it  has  been  very  satisfactorily  shewn,  that  the  testa- 
tor's sister, Bauersy  of  Bremen,  never  had  but  two  chiUrea. 

One  of  whom,  Anna  G.  Bauerg^  only  he  has  named  in  his  wiD; 
of  the  other,  Gx/Aerme,  although  Uving  at  the  time  of  his  death, 
he  has  taken  no  notice;  and  the  four  others,  whom  he  names, 
never  had  any  reality  or  existence.  Consequendy,  the  bequests  of 
those  four  legacies  being  utterly  void,  they  pass  to  this  jdaintiff 
Jinnay  as  the  residuary  legatee ;  and  must  be  accounted  for,  aad 
paid  by  the  executors,  as  a  part  of  that  legacy  accordingfy. 


(A)  ISU^  ch.  84,  t.  4.-*($)  Wayams*  Exts.  197, 7B0^(/ )  Bnwn  v.  H^  4 
Vet.  709 ;  8.  C.  5  Yei.  601 ;  Dawson  o.  ClMJr»  15  Ves.  4n ;  Botiiimlike  9,  Hfym^ 
4  Denu.  215. 
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The  coitflieting  claims  of  Ibis  husband  and  wife  present  the  next 
sabjeM^t  of  inquiry,  and  the  adjustment  of  them  will  require  some 
care  and  attention. 

Accordiug  to  our  law,  the  marriage  contract  so  strictly  and  inti- 
msdeij  unites  husband  and  wife,  that  they  form,  as  it  were,  but  one 
person ;  and  in  contemplation  of  law,  the  wife  is  considered  as 
hsviog  scarcely  any  separate  existence*  The  husband  is  the  head, 
and  therefore  all  the  property  of  the  wife  belongs  to  him.  This 
peculiar  compact  is  of  so  lasting  a  character,  that  this  court  recog-^ 
nixes  no  power  in  the  parties  to  vary  the  rights  and  duties  growing 
o«t  of  it,  or  to  efiect,  at  their  pleasure,  any  partial,  much  less  a 
total  dissolution  of  it  during  their  liyes ;  it  is  one  by  which  the 
parties  impose  duties  on  themselves,  and  engage  to  perform  duties 
with  respect  to  their  of&pring ;  duties  which  are  as  much  imposed 
for  the  sake  of  public  policy  as  of  private  happiness ;  and  which, 
therefore,  they  are  never  permitted  to  cast  off  at  their  pleasure* 
Frofli  these  general  principles  it  follows,  that  husband  and  wife  are 
ino<xmpetent  to  contract  with  each  other  for  the  purpose  of  binding, 
or  conveying  property  in  any  manner,  directly  from  one  to  the  other. 
Andy  havmg  an  inviolable  right  to  the  aid,  comfort,  and  society  of 
each  other,  they  cannot  separate  or  have  any  mere  agreement  be« 
tween  themselves  for  a  separation,  enforced  by  a  court  of  common 
law  or  equity.  (A;) 

Btit,  although  it  is,  in  general,  true,  that  husband  and  wife  can- 
not, of  their  mere  motion,  dissolve  the  marriage  contract,  yet 
courts  of  law  and  of  equity,  without  pretending  to  any  authority 
either  to  sanction  or  enforce  cohabitation  or  separation,  will  pro- 
tect either  party  from  the  personal  violence,  or  gross  moral  offence 
of  the  oAer ;  and,  for  that  purpose,  allow  of,  and  even  enforce  a 
separation.  This,  however,  is  always  done  from  necessity,  and 
with  a  view  to  preserve  the  puUic  peace,  or  to  prevent  the  open 
eontamination  of  the  morals  of  society ;  as  where  a  husband,  in- 
dulging in  a  base,  unmanly  temper,  was  in  the  habit  of  beating  his 
wife>  or,  with  brutish  feelings,  introduced  lewd  women  with  her 
into  lus  househdd.  This  pro  tatUo  separation  is  not,  however,  ani 
impeachment  of  that  pubKc  policy  by  which  marriage  is  regarded 
as  so  sacred  and  inviolable  in  its  nature ;  it  is  merely  a  stronger 
policy  over-ruling  a  weaker  one;  and  except  in  so  far  only  as  such 

(fc)  Co.  Litt.  112;  Head  v.  Head,  S  Atk.  S60;  Worrall  v.  Jacob,  3  MerW.  268; 
Westmeath  v.  Westmeatb,  4  Cond.  Chan.  Rep.  60. 


set  HELMS  V.  FRANGI6CUS. 

ft  separation  is  tolerated  as  a  means  of  presetving  the  public  peftce 
and  morals  may  be  so  considered,  it  does  not,  in  any  respect  ^Ail- 
ever,  impair  the  marriage  contract,  or  for  any  purpose,  plaee  ike 
wife  in  the  situation  of  a  feme  sole.  (I) 

It  bas  been  tbougfat  that,  without  putting  at  hazard  any  rega* 
lation  necessary  to  insure  conjugal  felicity,  a  woman  might,  Tcqr 
beneficially  for  herself  as  well  as  her  husband,  be  indulged  vith 
some  more  latitude  of  free  will  as  to  contracts,  and  a  larger  extent 
of  individuality  of  character  in  relation  to  the  right  of  propertjr. 
By  the  common  law,  her  will  and  her  rights,  in  those  respects,  are 
so  absolutely  submerged  and  covered  over  by  those  of  her  haibaad, 
that  she  is  not  only  made  dependent  on  him  for  domestic  happir 
ness,  out  is  tied  to  his  fortunes,  and  deprived  of  all  means  of  saTiDg 
herself  from  the  most  abject  penury  in  cases  where,  by  mean  of 
a  larger  share  of  independent  right,  she  might  rescue  herself  and 
children  from  the  wayward  or  the  luckless  course  of  her  husbaad, 
and  thus  promote,  instead  of  disturb,  conjugal  harmony.  But  those 
stem  and  ungallant  general  rules  of  the  common  law,  by  vhicli 
marriage  so  sinks  the  wife  under  the  absolute  sway  of  the  husband 
have  been  made,  in  many  respects,  to  yield  to  a  better  feeling,  and 
have  undergone  many  wholesome  modifications  chiefly  by  the  di- 
rect, or  indirect  application  of  the  principles  of  equity. 

(I)  Later*!  case,  8  Mod.  22;  Rex  v.  Mead,  1  Buxr.  S42 ;  Wborewood  v.  Whan- 
wood,  1  Cha.  Ca.  250;  Williams  ».  Callow, 2  Yern. 7SS ;  Headv.  Head,SAtfc.MB; 
St.  John  V.  St.  John,  11  Yes.  529;  Wellesley  v.  Beaufoit,  8  Good.  GhaD.Bcpw  1; 
Westmeath  v,  Westmeath,  4  Good.  Chan.  Rep.  55. 

The  hafing  obtained  a  writ  of  tupplicamt,  is  no  reason  that  the  wife  sbooM  dope, 
or  be  separated  fifom  ber  husband,  lor  it  is  a  security  taken  lor  the  wife,  uponasip- 
position  tiiat  they  are  to  live  together.  Head  v.  Head,  8  Atk.  560 ;  CUwriBs^ 
case,  2  P.  Will.  202 ;  King  o.  King,  2  Yes.  578;  Heyn'a  case,  2  Yes.  St  Bea.  182 

Bbsad's  Case. — Charles,  &c. — ^To  the  Sheriff  of  Charies  county,  gneti^ 
Whereas  Jane,  the  wife  of  John  Bread,  of  your  county,  halfa  made  sii]^ilKsfioa 
unto  us,  that  she  hath  been  grievously  and  manifestiy  threatened  by  her  said  has* 
band  of  her  life  and  of  mutilation  of  her  members,  we  being  willing,  in  this  IrThtF 
to  provide  for  the  security  of  the  said  Jane,  do  command  you,  firmly  eigoiniBg,  tM 
you  cause  the  said  John  Bread  personally  to  come  befine  you,  and  him  coin^  to 
ind  sufficient  security,  under  a  certain  penally  by  yon,  for  our  use,  reanoahly  tole 
imposed,  for  which  to  us  you  will  answer;  that  he,  the  said  John  Bread,  the  miA 
Jane  weU  and  truly  will  treat  and  govern ;  and  that  the  said  John  do  not,  fay  iij 
means,  do,  nor  procure  to  be  done,  any  damage  or  evil  to  the  said  Jane  of  her  Mf* 
othtrwisa  than  what  to  a  husband,  by  cause  of  government  and  ehastisemcBtef  Ui 
own  wife,  lawfully  and  reasonably  belongeth.  And  if  this  before  you  to  do  he  nil- 
aeth,  then,  that  you  take  him,  and  him  safe  keep  until  he  find  security  in 
said.    Dated  9th  September,  \B8l,— Chancery  Proceedingt,  Ub,  C,  JO.JbL  S19. 
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The  father  is  the  rightful  and  legal  guardian  of  all  his  infant 
chUdren ;  and  in  general,  no  court  can  take  from  him  the  custody 
and  control  of  them,  thrown  upon  him  by  the  law,  not  for  his  gra- 
tification, but  on  account  of  his  duties,  and  place  them  against  his 
will  in  the  hands  even  of  his  wife,  (m)  But  although  the  courts 
of  common  law  can  enforce  the  rights  of  the  father,  they  are  not 
eqaal  to  the  office  of  enforcing  the  duties  of  the  father ;  and  there^ 
fore,  where  the  children  have  any  property,  which  can  giye  this 
court  the  means  of  acting  in  their  behalf,  it  will  protect  them  as 
well  against  the  misconduct  of  their  father  as  against  their  legal 
guardian,  {n)  Yet  even  a  court  of  common  law  will  not  go  so  far 
as  to  hold  nature  in  contempt,  and  snatch  helpless,  puling  infancy 
from  the  bosom  of  an  affectionate  mother,  and  place  it  in  tilie  coarse 
hands  of  the  father.  The  mother  is  the  softest  and  safest  nurse  of. 
infiemcy,  and  with  her  it  will  be  left  in  opposition  to  this  general 
right  of  the  father,  (o)    ' 

The  common  law  vests  a  right  in  the  wife  to  be  endowed  after 
her  husband's  death  out  of  all  the  lands  of  which  he  was  seized 
during  the  coverture,  unless  she  has  a  jointure  legally  settled  upon 
her  in  lieu  of  dower ;  and  her  title  to  all  lands  held  in  her  own 
right  remains  unimpaired  by  the  marriage.  But  the  incapacity 
with  which  she  is  covered  by  the  marriage  leaves  her  no  means,  at 
the  common  law,  of  dealing  with  the  title  she  holds  in  her  own 
right,  or  with  her  vested  right  to  dower  or  jointure,  either  for  her 
awn,  or  her  husband's  benefit,  during  the  coverture;  except  by  the 
fi»nnulaiy  of  a  suit  called  a  fine^  and  a  private  examination  by  the 
court  itselfl  In  lieu  of  this  fine  our  law  has  directly  restored  her 
capacity  to  contract  by  means  of  a  simple  prescribed  form  concern- 
ing her  vested  right  of  dower,  or  her  jointure,  as  well  as  respect- 
ing her  own  lands  of  which  her  husband  is  entitled  to  the  rents 
and  profits  only  during  coverture,  or  which  he  may  have  acquired 
a  vested  right  to  hold  as  tenant  by  the  courtesy,  (p)  The  wife 
may  take  and  hold  property  of  any  description  to  her  sole  and 
separate  use,  independently  of  her  husband,  which  she  may  be 
empowered  to  alienate,  encumber,  give,  or  devise  in  any  manner 
at  her  pleasure.  And  if  she  relinquishes  her  dower,  or  jointure, 
or  sells,  disposes  of,  or  encumbers  her  lands  held  in  her  own  right, 


(m)  St.  John  v.  St.  John,  II  Ves.  6S1.— (n)  Wclledey  v.  Beaufort,  8  Cond.  Cba. 
Bep,  1;  Lyons  v.  BlenJdn,  4  Cond.  Chan.  Rep.  116;  Jones  v.  Stockett,  ante  429; 
Conie's  Case,  ante  (M.-^o)  Prather  f.  Pnther,  4  Desau.  88.--(|»)  Hannah  K* 
Chase's  Case,  1  Bland,  229. 
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or  her  separate  property  for  the  purpose  of  paying  his  debts  or  of 
otherwise  forwarding  his  views;  or  she  becomes  his  siirelji  as 
-she  may  in  respect  to  her  s^arate  property ;  a  court  of  eqaitf 
will  order  her  to  be  re*imbursed  out  Of  her  husband's  propeitj  if 
any  shall  remain  after  his  creditors  have  been  satisfied,  (f ) 

These  and  other  instances  which  might  be  cited  cleaily  shew, 
that  a  wife,  during  coverture,  is  not  altogether  so  destitute  of  a 
capacity  to  contract  respecting  her  property  as  is  indicated  by  the 
general  terms  of  the  rule  of  the  common  law;  but,  that  a  husband 
and  wife  may,  in  particular  situations,  treat  together  effiectasUyi  if 
they  treat  upon  fair  and  reasonable  terms,  (r) 

It  is  now  universally  admitted,  that  a  husband  and  wife  ase 
utterly  incompetent,  of  themsdves,  by  any  agreement  of  Ihdr 
own,  to  effect  even  a  partial  dissolution  of  the  marriage  eontnd; 
but  they  are  allowed  to  agree  to  live  apart ;  and  as  aiudUsiy  Is 
that  agreement,  if  the  husband  stipulate,  through  the  ioslruniea* 
tality  of  a  third  person,  to  allow  and  pay  to  his  wife  a  separate 
maintenance,  such  a  stipulation  is  legal ;  and  may  be  enfiuced 
against  the  husband,  either  in  a  court  of  law,  or  of  equity;  al- 
though  it  has  originated  oot  of  and  relates  to  that  uaaaihociMd 
itate  of  separation  in  which  the  husband  and  wife  have  endear 
Toured  to  place  themselves.  A  separate  maintenance  of  tins  hud 
and  pin-money  are  alike  in  this  respect,  that  they  are  founded  «a 
a  special  contract,  and  only  payable  during  the  marriage.  Fin* 
money  is  given  gratuitously  for  her  personal  and  private  cqwa* 
diture ;  it  is  an  allowance  always  payable  during  co*habititioa ; 
whereas  a  separate  maintenance  is  that  provision  which  a  husband 
contracts  to  pay  to  his  wife  where  they  have  agreed  to  live  apart 
and  is  payable  only  during  the  period  of  separation ;  and  in  liiii 
respect  differs  from  pin-money.  The  examination  of  a  few  of 
the  decisions  in  relation  to  a  separate  maintenance  of  this 
rion  wiD  be  sufficient  to  shew  what  is  considered  to  be  its 
character  in  the  courts  of  common  kw  as  well  as  in  equitj^.  (s) 
■  '       ■  ■  '  ■  '  TB    ■■  ■  '  - 

(f )  HuDtingtoQ  V.  HuDtiDgtoii,  2  Vem.  487;  Focoek  f.  Let,  %  Vtm.  SS4$  Mi 
V.  Amtin*  I  P-  Will.  264;  Bagot  v.  Oufbton,  1  P.  WUI.  847 ;  qnuict  v.  LMij»4 
Man.  W;  Gosden  v.  Tucker,  6  Man.  1.— (r)  Hobba  v,  Hull,  1  Cox,  445 ;  Am- 
deU  V,  PhippB,  10  Yei.  140.~(t)  JEUynes  v.  Lewes,  Neboa,  88 ;  Whorewood  t. 
Whorewood,  1  Cha.  Ca.  260 ;  Head  v.  Head,  8  Atk.  295;  8.  C.  8  Atk.  547;  Oafli 
9.Gtttli»8  Brp.C.C.SH;  Legard o.  Johnson,  8  Yes.  852;  St.  John «.  St  Joba, U 
▼at.  iSS;  Wonall  v,  Jacob,  8  Mariv.  266;  Westmeath  v.  Westme^tii,  4  Cbod.  te. 
B0p.  ffS;  Bodiiejr  v.  Chanbeis,  2  East.  288;  Waltiagstel  9.  WaliiiigiM,S  0.^ 
J.  485. 
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But  ill  tlie  case  under  ccmsideration,  there  is  nothmg  which  can 
be  constroed  as  a  contract  on  the  part  of  the  husband,  to  pay  to 
his  -wife  any  thing  as  a  separate  maintenance.  It  is  tniey4hat  they 
have,  by  an  instrument  of  writing,  agreed  to  live  separate ;  and 
that  he  has  released  to  her  all  claim  to  property,  which  he  might 
have  recovered  as  her  husband ;  but  he  has  not,  in  any  manner, 
stipulated  to  provide  for  her  a  separate  maintenance ;  and  there- 
fore, no  adjudication  in  relation  to  the  contract  of  a  husband,  for 
the  separate  maintenance  of  his  wife,  can  be  applied  to,  or  need  be 
considered  in  this  case. 

A  mere  agi^ment  of  a  husband  and  wift  to  live  apart,  does  not 
d  itself,  and  without  any  contract  to  that  eiSect,  afford  any  ground 
upon  which  she  can  sustain  a  claim  for  separate  maintenance. 
But  if,  by  the  cruel  or  immoral  conduct  of  the  husband,  the  wift 
cannot  with  safety  and  in  decency,  consort  with  him,  then  she 
may,  upon  the  ground  of  such, ill-treatment,  come  into  a  court  of 
equity,  and  hare  a  separate  maintenance  assigned  to  her  by  tfie 
court,  out  of  her  husband's  estate,  of  an  amotmt  proportioned  to 
his  means  and  circumstanees.  , 

There  seems  to  have  been  some  difficulty  in  England  upon  this 
subject ;  because  it  is  said,  of  this  claim's  being  founded  upon  the 
misconduct  of  the  husband ;  and  of  the  ecclesiastical  courts  having 
the  exclusive  cogniaance  of  all  matrimonial  cases ;  and  as  the  kind 
of  separate  maintenance  called  Mnenyj  is  never  allowed,  but  as  a 
consequence  of  a  divorce  a  tnensa  et  iharoy  that  therefore,  a  court 
of  equity  could  not  take  cognizance  of  a  claim  for  separate  main* 
tenance,  founded  only  on  the  misconduct  of  the  husband,  until 
after  a  divorce  a  mensa  et  ihoro^  had  been  granted  by  the  ecclesi- 
astical court.  The  difficulty  of  the  English  court  of  equity,  it  is 
evident,  arises  from  the  claim  for  a  separate  maintenance  of  this 
kind,  involving  the  question  of  divorce,  of  which  it  has  no  juris- 
diction. But  it  is  admitted  on  all  hands,  that  under  such  circum- 
stsinces,  the  wife  ought  to  be  relieved,  and  should  be  able  to  obtain 
relief  somewhere. 

In  England,  during  the  short  existence  of  the  Republic,  after 
the  decapitation  of  the  first  king  Charles,  the  ecclesiastical  courts 
were  abolished ;  and,  in  consequenoe  thereof,  the  entue  juris- 
diction in  aB  cases  (tf  alimony  and  of  separate  tnaintenance,  de- 
volved, as  a  matter  of  course  and  necessity,  upon  the  Court  of 
Chancery,  as  the  only  tribunal  fitted  and  competent  to 
78  V.8 
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thereon.  {/)  And  for  the  same  reason,  in  several  states  of  0v 
Union,  there  being  no  ecclesiastical  court,  the  cognizance  of  mk 
matters  has  been  held  to  belong  most  properly  to  the  Court  of 
Chancery,  (u) 

.  In  Maryland,  th^e  never  was  an  ecclesiastical  court,  and  thcte* 
fore,  the  High  Court  of  Chancery  always  had,  even  under  the  prn^ 
vincial  government,  entire  jurisdiction  of  such  cases  of  elains  fa 
alimony,  or  for  separate  maintenance  out  of  the  husband's  eslat^ 
founded  on  his  misconduct ;  (w)  but  this  branch  of  the  jorisdictioB 

(i)  Wfaorew9od  v.  Whorewood.  1  Cba.  Ca.  SSO ;  OxemleB  v.  OsMden,  Gab.  Eq. 
Rep.  1 ;  Head  V.  Head,  8  Atk.  550;  AnoDjmous,  2  Show.  282, 1  Mad.  Chaa.  M; 
note. — (tt)  Parcell  v.  ParceH,4  Hen.  &  Mun.  607;  Pratberv.  Prather,  4  Dcwa.  it; 
Bhame  v.  Rhame,  1  McCoid.  aO5.«-(i0)  Oalwitb  t.  Galwltb,  4  H.  dt  McH.4IT; 
H«wittt.  Hewitt,  1  Bland,  101. 

Macnakaaa's  CAas.^This  case  wai  brooght  before  the  eooit  bj  a  petitii^ 
filed  on  tlie  IVtb  of  Octbber,  1707,  by  Margaret  Macnamara  against  Tbomaf  Mac- 
DanMui,  ber  bneband;  Tf  stated,  tfaat  sbe  having  been  before  eonftrnned  to  aeek 
ledreee  from  the  CbancelHur  againat  the  cruel  usage  of  ber  buabaod,  was  Ihm  mm 
nore,  compelled  by  his  continued  severities,  daily  manifested  to  tbe  wotld,  Mtody 
by  threats,  sufficient  from  a  man  of  his  ungovernable  temper  to  frighten  a  poor  hd^ 
less  woman  out  of  her  life,  but  also  by  merciless  stapes,  the  most  scuiiihios 
unbecoming  a  man,  by  a  tS^rannicalMomineeiing  caniage,  too  sevete  Id  be 
to  slaves,  and  by  a  beastly  lust,  she  blushed  to  name  1^  in  the  gimHficatien  eC«bUh» 
his  indifferency  in  the  use  of  white  or  black,  clean  or  ibul,  was  sQcb»  thatnateieli 
law,  self-preservation,  dictated  the  danger  of  imy  commerce  with  him.  That  these 
was  no  safety  for  her  under  the  same  loof  with  him,  he  tunring  ft^equeatly,  k  hie 
mad  nptures,  ezdaimcyl  against  himself  for  not  makii^  away  with  her.  She  foei»> 
fore  humbly  implored  protection  from  his  barbaroua  cruelties.  And  prayed  that  s^ 
might  be  permitted  to  live  separate  from  him ;  that  he  might  be  obliged  to  aBow  her 
such  a  reasonable  maintenance,  as,  upon  consideration  of  his  eircomstaBces,  miglkl 
be  Ihouf^t  proportionable  thereto ;  that  he  might  be  leqoind  to  give  good  ssciril^ 
for  the  performance  of  what  should  be  orderedi  so  that  aho  and  her  poor  chfldien 
might  not  be  left  destitute,  and  that  he  mi^t  be  ordered  to  deliver  hit  cIodM  aa4 
other  tittle  necessaries  to  her,  tfit  being  so  stripped,  that  she  had  not  whereirith  to 
shift  herself. 

In  this  case,  John  Beymonr,  the  Goveinor  and  Chancellor^  associated  tofeiassir 
Mejor-Oeneral  John  Hammond,  Judge  of  the  Court  of  Vice- Admiralty,  aal  easef 
tiie  council  of  the  Province.  Whereupon,  it  was  Ordered,  that  Thomaa  Mims—i 
be  forthwith  summoned  to  appear.  And-the  officer  having  made  velani,  that  he  lad 
gone  out  of  town,  it  was  Ordered,,  that  he  should  appear  on  the  Itth  iutsa^  te 
answer  the  petitiont  snd  he  appeared  accordingly,  bat  reftised  to  answer. 

letk  October,  \7iX7. —SzYMOxm,  OumceUor. —The  petition  being  read  to  Tbosas 
Macnamara,  he  was  ordered  to  answer  thereunto,  which  he  obstinately  lefhsed  te 
do,  olforing  a  plea,  ore  tenas,  to  the  ChanceUor's  jurisdiction  of  the  jnatlar,  and  fi^ 
tending  to  support  it  by  the  practice  of  the  spiritual  cofeirts  in  England,  which  in  the 
infoncy,  low  circumstances,  4nd  present  constitution  of  this  province,  preveot  ai 
from  being  able  to  parsiie  here  for  want  of  such  courts  or  maintenanea  for  (be  pio* 
per  officers  of  them.  Wherefore,  the  Chancellor  being  convinced,  not  only  by  «id»- 
testimonies,  but  even  by  his  own  knowledge  of  tbe  ipJnimaiiity  aad  beibaiitf 
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of  Ibis  court y  has  been  placed  beyond  all  further  question,  by  an 
act  of  assembly,  which  declares,  'that  the  Chancellor  shall  and 


of  Um  Mdd  Tbomat  Macnamtra  towardi  hit  wife,  manifested  not  only  to  the  Chan- 
cotter,  bat  to  all  Her  fiiajwty^  coandl  in  aaaenbly,  before  whom  appeared^of 
loof  aiaca»  Ike  Mid  Mai)farat,  90  hatleradt  bniiaed,  and  inhumanly  beaten  in  moat 
parta  of  her  bodyi  that  had  she  not  been  of  a  constitution  more  than  ordinarily  stronf » 
ahe  eonld  hardly  bare  recovered  it:  and  finding  by  daily  expressions  the  said 
Thomai  ta  be  of  a  mad,  turbulent,  furious,  and  ungoremable  temper;  therelbre,  for 
the  praaarvafite  of  tha  poor  pelitiMMr's  Ufe, 

It  It  Order^  that  during  the  time  the  mM  Thoqpaa  and  Maigaret  shall  continue 
separate,  and  until  they  shall  mutually  reconcile  themselves  to  each  other,  and 
ecliabit,  be,  the  tald  Thomas,  shall  allow  and  pay  to  the  said  Margaret  Us  wife; 
jClS  steriing  per  anmm,  by  qaartsrly>  or  at  leaat  by  lialf*yeariy  payments,  to  com- 
menca  from  Uie  tizteanth  day  of  Oetober.  And  it  ia  fetther  Orti««d,  that  ha  ibeihr 
with  deliver  unto  her  the  wearing  clothes  and  other  small  neoeasariea  to  her  belong- 
ing, herein  particulariy  specified,  viz :  one  gown.  Ice.  Sic.  Ordind,  likewise^  that 
Am  afiMreaald  older  be  served  immediately  by  the  sheriff  of  Anne  Arundel  county 
upon  the  said  Thomas,  and  that  the  said  sheriff  make  return  thereof.; 

Prom  this  order  the  said  Thomas  prayed  an  appeal  to  IGs  Grace  flie  Lord  Areh- 
biahopofCantaibaiyinthaArchea;  aad  tbathamlghthava  acopy  ofthaalbrsaBlit 
aider  to  traaaait  to  England. 

.  IStfc  Odoker^  IVn^^mtuovMt  OKaaeslfer.— Let  the  appeal  be  granted,  M  prayed ; 
tba  aaid  defimdaat  perfimning,  notwithstanding,  the  said  order  in  all  respects  until 
SQeh  lima  as  His  Oiaee'a  asawer  to  tba  appeal  be  had;  whereof  the  defendant  Is  to 
tnfca  notica  at  his  peril. 

Ob  the  ISfii  of  October^  HOT,  the  aheriff  made  retnm,  that  he  had  aerred  the 
order  on  Thomas  Macnaamn,  Who  said  that  he  would  not  obey  it,  neither  could  thr 
law  or  any  one  oblige  him  to  it  Upon  which,  an  attachment  was  issued,  and  after 
aene  eftrla  to  oppose  or  evade  the  proeesf,  he  was  taken  Into  custody,  and  brought 
before  the  court,  and  submitted  to. obey  the  order. ^Obenciry  FronMig$,  Hb.  P,  C, 


Ttiia  appean  to  have  been  flia  first  suit  of  the  kind  here.  In  CSianceiy,  by  a  wife 
afBiflathier  huaband  for  alimony ;  of  which  it  had  been  previously  detemiined,  that 
the  eowity  eovts  had  no  jurisdietlon.*^  H.  Ic  BfcH.  477.  It  appears  by  the  pre* 
amUa  of  the  act  of  171S»  ch.  le,  (Parika*  Lawa  of  Maryland,)  that  this  Thomas 
Sffaenamata,  who  had  coma  into  the. province  as  an  Irish  piqplst,  and  afterwards 
declared  himself  to  be  of  the  church  of  England,  was  a  practitioner  of  the  law  in 
several  of  the  eourti  of  the  province,  and  had  been  sundry  times  suspended  here, 
and  in  the  province  of  Pennsylvania,  for  his  misdeeds,  and  re-admitted  here  on  his 
feir  promises  of  amendment,  under  the  authority  of  the  act  of  1715,  ch.  48,  s.  12. 
B«t  having  then  on  a  late  yuspenslon  fiom  his  practice,  (for  a  full  account  of  the  very 
groealy  oflbnslve  eanses  of  whkh,  see  Chancery  Proceedings,  lib.  P.  L.  fol.  897, 
41S,)  obtained  Queen  Anne*s  order  to  be  rastored  to  it;  and  relying  upon  that  royal 
order,  as  exempting  him  firom  the  openfion  of  the  act  of  1715,  had  tnated  the  courts 
in  the  moit  indecent  manner,  deapiaed  their  authority,  and  afl^nted  their  peraons, 
whiah  they  had  been  cautions  in  punishing  him  fiv;  being  partly  deterred  by  his 
great  intsrsst  in  Engflaiid,  and  partly  by  his  thraatening,  litigious,  and  revengefol 
teoqpar,  at  waD  aa  hie  nalhod  of  practiaing  upon  many  unthinking  people,  to  sur- 


! 

; 
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may  hear  and  detemune,.  all  causes  for  alimonyy  in  as  fuH  nd 
ample  manner^  as  such  causes  could  be  beaid  and  detenpined  bj 
the  laws  of  England,  in  die  ecclesiastical  courts  there.'  (x)  Hence, 
I  take  it  to  be  dear,  that  as  the  ecclesiastical  courts  of  Englaad 
woidd,  in  all  cases  of  cnielty  and  adultery,  pass  a  sentence  of  dirone 
«  mmsa  et  thoro^  and  grant  alimony  as  a  necessary  and  proper 
incident  of  such  a  sentence ;  or  that  the  court  of  Chanceiy,  after 
such  a  divorce,  would  award  to  the  wife  alimony,  or  a  sepante 
maintenance  oUt  of  the  husband's  estate ;  {y)  so  here^  altlioii^  this 
court  has  no  authority  to  pass  any  such  sentence  of  divorce;  or  in 
any  mianner  to  meddle  with  the  contract  of  marriage  itself;  yet,  ac- 
cording to  the  {NTOvisions  of  this  act,  it  cannot  allow  itself  to  reedfe 
any  matter  as  a  sufficient  ground  for  granting  alimony  akme, 
vdiich  would  not  be  a  sufficient  foundation  in  England,  for  grant- 
ing a  divorce  a  mensa  et  thoro^  together  with  its  incident  aS- 
mony.  (z) 


priM  tt»m  into  eertiSoatef  and  aSUUnriti  in  his  ft?oiir,atc.;  by  wUck  bt  JMLat 
lengtti,  arrived  to  to  tntolcniMe  ia  degree  of  pride  and  amguiee,  ttat  fee  ted  evn 
Ikttaeked  the  fOTeraor  hiinaelf  in  bit  chaneter  and  govenuneot,  and  afieated  ttie 
Govemomd  ChaaceUor  publicly  in  the  execution  of  hla  ofiee>  Sbe  J 
it  waa  enacted,  thai  Thomas  Macnamara  abould  be  diaafaled  fipom 
attorney  or  solicitor  in  any  court  of  judicature  of  the  province,  j 
genera],  that  the  magistrates  should  observe  with  strictness  the  demeenoor  of  psac- 
titionen,  Stc.  Dropping  what  related  merely  to  Macnamara,  the  geiMfil  ywMiiM 
of  this  law  were  a  short  time  aAer  re-enaeted»  and  yet  renuda  in  ibiee,  171%  ch.  4. 

(«)  Febniaty,  1717,  ch.  28,  s.  14.-^(y)  Oxenden  v.  Ozendea,  Mb.  fiq.  Ispu  1; 
Hobba  f .  HnU,  1  Cor,  445;  Ball  vw  Montgomery,  J  Ves.  jun.  lift;  Dmcmi e. 
can,  19  Ves.  aa6.--(«)  WaHingsford  v.  Waningafbid,  6  H.  fc  J.  486. 

LnrTRXCum's  Cask.— This  case  was  a  bill  filed  by  Jane  Lynthecumb 
Gideon  Lyntbecumb,  her  husband. 

Uik  Martk,  ITlS^-^ou,  dMottfor.— Dpon  heering  eouMel  of  both 
Onkni,  that  the  defendant  pay  unto  the  complainant  after  Uie  nte  of  flireu 
pounds  of  tobacco  jMT  anfinm,  aa  a  separate  oMintenance  for  her  during  the 
aace  of  this  aait,  or  until  ihrther  order.  If  the  estate  of  John  Ford,  IiIb  huAend  efte 
complainant,  be  left  under  the  care  and  management  of  the  detedaat 


Some  time  after  which,  the  case  appears  to  have  been  again  brougbt 
court. 

Deem&sr,  1789. — Oojue,  ChanceUor.-~V^n  motion  of  the  rirmplainanfi 
it  is  Ordertd,  that  the  defendant  do  not  take  from  the  complainant  her  bed.  M> 
clothes,  fomiture  to  the  bed,  and  her  wearing  nppami  flapicsfy  rnifusiiayi.lt 
J.R.  No.  4^  fll.  95, 149. 

^  ' 

Scott's  Cask.— This  bill  was  filed  on  the  20th  day  of  A^nguat,  1741^  ly  Mvy 
Scott,  against  Andrew  Scott  In  which  it  is  stated^  that  the  plaintiir  had  bean  ^u^ 
ried  to  John  Abbington,  who  by  his  wilJI  appointed  her  his  eaacutrix,  wd  aoea  dl« 
"' soiled  and  poaaaaaed  of  a  veiylaige  zeal  und  penonalaftale,oriiliekihae^ 
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Takuig  thiB  to  be  flie  onfy  conreet  ground  upon  which  alimon  j 
should  be  awarded  in  any  case  bj  this  court ;  it  fidlows^  that  in  all 


tiintd  pbgseeiiop,  md  t»4lM  <»M-tli]ni  «f  whieh  she  beeame  entifled ;  b«tid«f  trhkli 
ibe  fn»  s«isad  in  h«r  own  right  of  feraral  parcels  of  land ;  tliat,  mider  Umm  elitiim- 
itanees,  sko  married  tbe  defeadaat,  who*tliereoik>ii  took  poeaeaiion  of  att  her  per- 
•ooal  estate  aad  apfAied  it  to  his  own  use ;  and  at  his  earnest  persuasion*  she  joined 
ia  oeaveyiDg  aO'her  real  estate  to  peieons' named  by  the  deftuidant,  for  (he  purpose 
of  having  it  le-oonveyvd  to  hfcn  in  fee  steple ;  that  after  she  had  thus  pat  everj 
thinf  oat  of  her  own  poorer,  the  defoadant  began  and  eontinaed  to  ose  her  with  so 
moeh  enieltf  and  inhnmanity,  that  she  could  not  eohaUt  with  him  without  running 
a  manifest  Imzaid  of  her  life,  and  an  utter  loss  of  aU  peace  and  quiet ;  that  she  was 
actually  driven  out  of  doors  almost  naked,  and  quite  destitute  of  aU  the  necessaries 
of  life,  and  forced  by  him  to  fly  for  reAige  and  subsistence  to  her  friends  ;  that  be 
bad  dedarsd  be  never  would  cohabit  with  ber,  but  would  allow  her  thirty  pounds 
ffr  anmfst  as  a  separate  maintenance,  with  which  she  would  have  been  content;  but 
he  has  since  reibsed  to  make  her  any  allowance,  and  declared  he  would  not  allow  ber 
any  thing  unless  be  was  forced  to  do  so ;  and  that  he  is  now  actuidly  about  to  de- 
part from  this  proyinee  for  some  part  of  Europe,  as  appears  by  the  annexed  aiB4&Tit. 
Whereupon  it  was  prayed,  that  the  defendant  might  be  compelled  to  make  to  the 
plaintiifa  competent  allowance  and  maintenance;  that  #he  might  have  a  writ  of 
fit  ntai  fnmndcm  against  him,  until  the  matter  could  be  finally  heard;  and  that 
she  might  have  such  other  relief  in  the  premises  as  might  seem  meet,  fcc. 

With  this  Mil  there  was  filed  an  affidavit  of  George  Parker,  in  which  he  states,  that 
upon  a  difference  between  the  defendant  and  his  wife,  be  bad  declared  he  would  not 
cohabit  with  her,  but  would  allow  her  thirty  pounds  a  year  as  a  separate  maintenance ; 
after  which  he  said  he  would  allow  her  only  twenty  pounds,  and  then  that  he  would 
not  allow  her  any  thing,  unless  he  was  forced  to  it;  that  he  had  said  he  would  de- 
part the  province  in  October  next ;  and  that  the  (daintiff  was  destitute  of  any  sup- 
port, and  had  nothing  except  a  negro  wench  and  an  old  horse. 

The  defendant,  by  his  answer,  admitted  his  marriage  with  the  plaintiff,  but  iJlegM 
fliat  after  tbe  payment  of  the  debts  of  tbe  plaintiff's  former  husband,  ber  third  of  bis 
personal  estate,  was  very  small ;  that  she  had,  as  stated,  conveyed  to  him  a  part  of 
her  real  estate,  but  that  it  was  in  consideration  of  his  relinquishing  his  interest  in 
her  dower  to  the  children  of  her  former  husband,  and  of  joining  in  conveyances  to 
them  of  other  parts  of  her  real  estate.  This  defendant  denies  that  he  ever  used  the 
plaiafiff  with  cruelty  or  inhumanity,  and  avers  that  ber  behaviour  was  so  indecent, 
abosefti],  and  turbulent,  occasioned  by  her  common  and  frequent  drunkenness,  that 
he  could  not  cohabit  with  ber;  and  was  often  obliged  to  leate  his  own  home  and  go 
to  a  neighbour's  to  be  out  of  her  way;  that  be  had,  however,  resolved  to  bear  with 
her,  and  had  continued  to  do  so,  until  he  became  convinced  that  she  had  been  guilty 
of  the  greatest  crime  a  wife  can  be  guilty  of  to  a  husband,  and  had  thereby  brought 
afoul  disease  upon  him;  when  he  told  her  he  could  no  longer  cohabit  with  her. 
He  denies  that  he  ever  drove  her  out  of  doors,  but  told  her  she  might  go  and  live 
where  she  pleased,  and  he  would  allow  her  thirty  pounds  a  year ;  and  she  accord- 
ingly went  away,  taking  with  her  all  her  clothes,  a  negro  woman,  and  a  horse,  sad- 
dle and  bridle. 

Ocio^,  1747.— OoLX,  CAoacsIIor.— This  case  standing  ready  for  hearing  upon 
the  Inn  and  sinswer,  the  solicitors  of  the  parties  were  heard,  and  the  proceedings 
read  and  considered.  Dtcrud^  that  the  defendant  pay  unto  the  complainant  thirty 
pounds  current,  money  yearly  and  every  year,  firom  ttie  SOth  day  of  August,  1746, 
doriagflis  joint  Ibis  of  both  paitiesy  unless  they  shall  be  recoodled,  and  mutually 
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such  cases,  the  wi&  most  sbew^ettfier  that  her  hosbaod  kas  beet 
guilty  of  adultery,  or,  cruel,  treatment  of  her.    What  is  cnidty,  it 


aptM  !»  cohabit  togBtber;  and  in  c«m  of  «ieb  reconeUfstioii  and 
■aid  payraoDt  to  ceaae  for  the  timo  to«fioni6,  after  roch  reconeiliatioii, 
cohailtatiop«  And  it  is  fartiier  Jkemd,  that  the  laid  Androw  Acott,  on  or  biftw 
the  last  day  ofNoTember,  ia  this  present  year»  give  good  seeuiilyt  to  be  aypiond  of 
by  this€0«it,  lor  the  .payment  of  the  said  thirty  pounds  jreariy  and  every  yaor»  as 
the  same  shaU  become  dne,  to  tbtf  iis^  and  sepaiate-ibaintettanct  of  tiie  said  Maiy, 
the  complainant  And  it  is  likewise  Ordsrfd»  that  the  defendant  p^  to  lbs  eem- 
plainant  the  cost  of  this  suit  by  her  in  this  cause  laid  out  and  expended.  -^< 
Proetiding;  Kb.  /.  H.  ^o.  S,  /»/.  357, 


GovANS*s  Cass.— This  bill  was  filed  on  the  SOth  day  of  October^  1750,  by 
Oovane,  by  Charles  Haiamond,  her  lather  and  next  firiend,  against  Willinm  GorMie« 
The  bill  sets  forth  that  the  plaintiff,  in  the  y&r  1740,  being  possessed  of  a  penonal 
estate  to  the  value  of  £700  and  upwards,  and  entitled  to  dower  as  tha  widow  of 
Thomas  Homewood,  deceased,  in  several  very  valuable  tracbi  of  land»  manicd  the 
defendant,  by  virtue  whereof  be  possessed  himself  of  her  personal  estate  and  dower, 
and  has  thereby  greatly  increased  his  fortune.    That  he  is  of  such  a  perverse,  tn^ 
bulent,  and  violent  temper,  that  she  has  for  some  years  past  lived  a  veiy  uneasy  life 
with  him,  not  only  from  the  vile  and  abusive  language  ;with  which  he  has  trealed 
her,  but  from  several  cruel  and  unprovoked  beatings  and  wt^ppinga  she  has  cease- 
lessly received  irom  him ;  that  from  the  threats  be  bad  uttered  agaiut  hsr  with  a 
drawn  sword,  and  other  such  destroying  weapons  in  his  hands,  she  was  obliged  in 
September,  1749,  to  leave  his  bouse ;  and  for  the  preservation  of  her  life,  which  she 
apprehended  to  be  in  great  danger  from  his  malice,  to  swear  the  peace  against  bim. 
Soon  after  which,  by  the  mediation  of  firiends,  and  upon  his  fidr  promises  of  kindness 
and  moderation  for  the  future,  she  returned  to  Ikis  family,  and  behaved  heiself  ass 
dutiful  and  obedient  wife«    But  he  has  since,  without  the  least  provocation  or  canse, 
yioiently  abused  her,  and  repeatedly  threatened  to  kill  her,  and  thereby  forced  bcr 
from  his  house ;  and  threatens  that  he  will  revenge  himself  of  her  by  selling  sD  his 
estate  and  her  dower  interest,  and  cariying  the  proceeds  to  Rhode  Island,  where  he 
has  declared  he  vei^'  soon  intends  to  go,  so  as  to  leave  her  utterly  destitute  of  sif 
support  or  maintenance  ;  that  he  has  warned  several  storekeepers  not  to  trust  ber, 
with  a  malicious  view  of  exposing  ber,  contrary  to  al]  truth,  as  an  expensive  wift, 
and  thereby  offering  a  pretence  for  his  many  acts  of  cruelty  towards  her,  or  of  ^ 
priving  her  of  the  common  necessaries  of  life.    Whereupon  it  was  prayed,  tbst  a 
separate  maintenance  might  be  awarded  to  hei',  suitable  to  his  circumstances  and  the 
estate  she  brought  him ;  and  that  he  might,  by  a  ne  exeat  /yrovmoam,  be  pfe?ente4 
from  leaving  the  province  without  the  leave  of  the  court,  and  to  her  prejudice.    The 
plaintiff  Ann  made  an  affidavit  before  a  justice  of  the  peace  of  the  truth  of  the 
facts  thus  set  forth  in  her  bill. 

The  defendant  put  in  his  answer,  in  which  he  admits  their  marriage,  but  avers  ttsi 
her  personal  estate  was  not  so  valuable  as  she  alleged,  and  so  far  from  idcreasing  his 
fortune  from  the  profits  of  her  estate,  the  whole,  consisting  principally  of  negroes 
and  her  dower,  could  not  be  made  to  clear  itself,  but  had  actually  brought  him  annuaOjr 
in  debt ;  that  soon  after  their  marriage  he  discovered  she  liad  an  exceedingly  jealov 
dispodtion,  insomuch  so  that  no  woman,  even  a  relation  or  a  whits  servant,  couU 
come  into  his  compaqy  without  exciting  ber  jealousy ;  in  consequence  of  which  he 
made  it  his  business  to  tany.at  home,  aiMl  when  called  abroad  to  return  at  night 
That  in  April,  1749,  in  a  jocular  conversation  in  the  bearing  of  the  plaintiH;  betwvea 
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is  often  diflksolt  to  determine.    It  .seems  hDwever,  to  be  admitted) 
that  personal  injury,  and  words  of  menace,  importing  the  danger  of 


him  ind  a  womaa  in  tbe  neig^iboriioocU  wbo  bad  btntsred  him  lor  being  intim^ 
with  a  certain  woman  tinee  deed,  the  plaintiff  waa  thereupon  aeiied  with'  ao  impla- 
cable a  jealousj  and  hatred  agalnat  him,  that  notwithstanding  his  many  aaaeTeneOona 
of  his  innocency,  abe  treated  him.  with  tbe  moat  opprobious  and  acuiriloua  namea, 
and  eontinaed  to  do  ao  for  many  montha.— [  Goeeiie  v,  Gwam^  1  if.  mi  Me  A  S46.] 
That  however  perverse  and  turbulent  hia  temper  may  be,  which  be  doea  not  adsutt 
it  cannot  be  more  so  than  her'a  with  regard  to  him  and  all  about  her ;  that  whatever 
weakness  of  temper  he  may  have,  be  baa  nothing  of  rigour,  aeverity,  or  craelty  in  hia 
nature,  and  bever  treated  her  with  any  vile  or  abnaive  language,  but  when  abe  waa 
most  iUgiaa]|y  tbe  first  aggressor,  or  laid  hands  on  her  but  on  just  provocation  and 
absdnte  necessity,  when  she  committed  the  first  assault,  of  which,  were  it  proper* 
he  could  produce  such  instancea  as  would  astonish  this  court  and  all  mankind*  Thsl 
in  the  summer  of  1749,  upon  any  difference  happening  between  them,  abe  frequently 
in  the  night  left  his  bouse  and  went  to  that  of  bis  overseer's,  or  to  that  of  hia  over- 
seer's other's,  where  she  waa  kept,  and  apiriled  up,  to  take  the  moat  violent  atepa  t» 
the  dishonour  of  herself  as  well  aa  of  this  defendant.  That  in  September  of  the 
aame  year,  she  swore  the  peace  against  him ;  in  consequence  of  which  he  was  made 
to  enter  into  a  recognisance  with  sureties,  from  which  be  was  afterwards  dischaiged, 
and  by  the  mediation  of  friends  and  mutual  promisee  of  reconciliation,  abe  letnmed 
to  live  with  him ;  that  afterwarda,  when  he  was  extremely  sick  and  unable  to  help 
blnftielf,  she  used  him  with  the  utmost  ^cnielty,  and  expressed  a  hope  that  his  then 
aickneaa  wonld  cany  him  off,  and  wished  he  might  be  in  hell  with  his  whores.  That 
afterwirda  he  was  informed,  and  from  vaiioua  eircnmstancea  had  atrong  reaaon  t^ 
auspect  and  b^eve,  that  she  had  some  improper  and  illicit  intercourse  with  his  over* 
seer ;  upon  which  he  mildly  remonstrated  with  heri  and  propoaed  to  her  that  they 
should  go  and  reside  for  a  time  in  Rhode  Island,  until  tbe  scandal  ahould  die  away, 
which  ahe  refused  to  do.  Whereupon  the  next  day  he  dischaiged  hia  overseer,  when 
abe  being  preaent,  without  being  spoken  tp  or  receiving  tbe  slightest  provocation* 
wsJkedoff  to  the  house  of  the  overseer's  fttber,  where  ahe  remained  about  ten  dajrs, 
and  then  went  to  the  bouse  of  her  own  fbther,  where  abe  baa  since  chiefly  reaided. 
He  deniea  that  be  ever  threatened  her  with  a  drawn  sword,  or  any  other  weapon,  or 
obliged  her  to  leave  hia  house  ;  and  also  detues  that  he  ever  intended,  or  doea  now 
intend,  to  leave  this  province.  He  admita  that  he  had  warned  aeveral  atorekeepeit- 
not  to  trust  her,  and  will  not  pay  any  thing  for  her  while  she  continues  to  Uve  aepib- 
rate  fh>m  him ;  but  be  propoaea  to  receive  her  again,  and  dedaraa  hia  readinesa  now 
to  be  reconciled  to  her,  and  again  to  cohabit  with  her,  Sic. 

To  this  answer  tbe  plaintiff  put  in  a  general  replication,  upon  which  a  coauniaaiea 
waa  iaaued,  and  a  great  many  depositions  were  taken  and  returned. 

28(A  /«% ,  1702^— Taskxe,  CKMcaflor.— This  caae  standing  ready  and  coming  6n 
to  be  beard  accordingly,  in  presence  of  counsel  on  both  sides,  and  the  whole  pio* 
eeediiigs  being  read,  appeared  to  be  as  before  redted  and  aet  forth}  wbeienpon,  and 
Qpoa  reading  tbe  bill,  anawer,  and  depositions,  taken  and  pubUahed  In  thia  cauae, 
and  alao  the  account  of  Thomaa  Hemewood,  deteased,  late  huaband  of  the  com- 
plainant, bit  eatate,  aa  aettled  in  the  Prerogative  court  of  thui  province,  by  which  it 
appears  that  tbe  complainant's  dividend  of  her  said  late  husband'a  {Mraonal  eatate» 
waa  £6  9t.  8d.  gold  and  ailver  currency,  and  £692  19f .  2d.  current  money  of  Maiy« 
land ;  and  u]^  debate  of  tbe  matter,  and  bearing  what  could  be  alleged  on  both 
aidea,  thia  covt  doth  accordingly  Pecne,  that  the  defendant  pay  unto  tbe  complainant 
tlM  aw  «f  iBUa  lit:  ewient  niooey,  which  is  in  proportion  to  £92  corrent  money 
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actaal  bodily  ham,  may  be  deemed  cruel  treatment,  but  not 
fodeness  of  language,  (a) 


per  anmum,  for  her  rapport  mud  miintenance,  (Wmi  Hm  comiiMnccneiit  of  tiUi  nil 
uaitil  this  present  time.  And  it  is  ftirtber  D$er$$d,  that  the  defendant  pay  the  eos- 
plainant  £M  for  her  separate  nMdntenancA  on  the  last  day  of  Angnst,  yevlf  ,  and 
eyery  year,  nntil  they -shall  matnally  agree  to  cohabit  together.  And  the  coai- 
plainant,  by  her  counsel,  ofllning  to  aceept  of  ber  dower  in  the  landa  her  said  tale 
husband  died  Seized  of,  and  which  the  defendant  is,  in  right  of  fbe  comphMawt 
possessed  of  or  entitled  nnto,  at  the  valne  of  ^060  cairent  money  per  «■■■»  to  be 
allowed  out  of  each  annual  sum  as  the  defendant  should  be  decreed,  by  this  csuif, 
to  Idlow  the  complainant  for  alimony  or  separate  maintenance ;  tberefcR,  if  the 
defendant  will  gilre  up  and  surrender  by  deed  under  his  hand  and  seal  to  CoL  Chaitet 
Hammond,  in  trust,  for  and  to  the  use  of  the  complainant  the  lands  which  flie 
dant  holds  in  right  of  th6  complainant  as  her  dower  of  the  lands  which  bar 
husband  Thomas  Homewood  was  seized  of,  that  the  use  and  occupatioii  thereof  shall 
be  deemed  M  a  satisfection  for  £60  per  anmtm  of  the  said  £92  per  owwm.  And 
that,  moreover,  the  defendant  give  sufficient  security  in  tile  penalty  of  jfTOO  coneal 
money,  to  the  said  Charles  Hammond,  in  his  own  name,  but  in  trust  for  the  eoa- 
plainant,  to  pay  to  the  tomplainant,  or  to  the  said  Charles  Hammond  to  the  use  of 
the  cdmplainaiit  £42  current  money  on  the  last  day  of  August,  yearly,  and  ereiy 
year,  until  the  complainant  and  defendant  shall  agree  to  cohabit  together;  the  inlt 
payment  to  be  made  the  last  day  of  August,  serefnteen  hundred  and  fit^-thee.  Ihit 
ih  case  the  defendant  will  not  surrender  and  give  up  the  said  land,  on  or  befiire  the 
last  day  of  August,  that  then  the  defendant  do  pay  the  complainant  the  afarwaid 
£9S  currency  on  the  last  day  of  August,  yearly,  and  eyeiy  year,  until  Ihey  diaO 
mutually  agree  to  cohabit  togethet';  the  first  payment  to  be  made  on  the  last  day  of 
August,  seventeen  hundred  and  fifty-ttiree ;  and  give  sufficient  security  in  flie  pendtf 
of  iS  1,600  current  money,  to  the  said  Charts  Hammond  in  his  own  name,  hot  ia 
trust  for,  and  to  the  use  of  the  complainant.  And  that  the  defendant  do  pay  aD  fee 
costs  of  thi*  suit 


After  whidi  the  case  was  again  brought  before  the  court  for  further  directioai  as 
to  costs. 

14IA  Mg^  1752.--Task£&,  €hanceaor,—lX  is  Ordered,  that  the  ^H^ftilaiH-  of 
the  commissioners  in  the  execution  of  the  commissions  issued  in  ttuM  cause,  aad 
also  of  the  clerk  to  the  said  commissioners,  and  their  expenses  be  settled  by  fee 
register  of  this  court,  and  that  the  complainant  and  defendant  immediately  pay 
of  them  one-half  of  the  said  charge ;  and  that  the  money  to  be  paid  to  the 
sionm  and  cleric  wait  the  event  of  this  suit. 


Immediately  after  which,  the  defendant  prayed  an  apped,  upon  which  the 
again  submitted. 

\4ih  Atigmtf  176t.^TAsxxn,  CAoiicelKor.— Upon  motion  this  day  of  the 
danfk  oounsd  for  an  iqppeal  in  this  cause,  and  lodging  a  bond  in  eourt  for  the  prass- 
ctttion  of  the  said  appeal,  and  upon  hearing  the  arguments  of  the  counsel  on  bsft 
sides,  ttis  court  hath  thought  fit,  and  doth  accordingly  Order,  that  an  appeal  ke 


(a)  Harris  r.  Harris,  1  Eodes.  fiep.  204;  Waring  e.  Wanner  1  Ecdea.  Bsp. 
210;  Evans  v.  £vans,  4  Ecdes.  Bep.  210 ;  Oliver  «.  Oiivei,  4  Scdaa.  Bop.  m^ 
Klrkman  v.  Kidaaan».  4  £cclts.  Bep.488;  Holdea  r  Hnldsn,  i  ffsrii  >t>  iff 
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In  this  case,  there  is  no  eyidenoe  of  either  adulteiy  or  any  siich 
cruelty,  as  caa  entitle  the  plaintiff  JbmUy  to  alimony,  property  so 


(iiiitod.  And  notwitlMlBiidiiif  which,  •»  the  detedant  b  obliged  bf  law  to  tapport 
the  complaiiMuit  his  wile,  and  that  she  hai  no  otlier  support  but  what  be  ought  to 
proTide  for  her,  and  that  without  such  provision  she  must  be  destitute  of  the  neces- 
Siiies  of  life :  it  is  therefore  Ordered  by  this  court,  that  notwithstanding  the  said 
appeal,  the  defendant  pay  the  sum  of  £  168  lit.  Od.  current  money  to  the  complain- 
aot,  and  the  sum  of  £92  cuneot  money  per  ammm,  aceoidiag  to  the  decree,  uMX 
the  appeal  shall  be  determined. 


time  after,  the  parties  having  come  to  an  agreement  in  relation  to  the  matter 
hi  cQntroTeny»  again  submitted  flieir  case* 

81fi  October,  1752.— Taskxb,  donceSor.— Forasmuch  as  this  couit  is  this  pre- 
lent  day  informed,  as  well  by  the  complainant's  counsel  as  the  defendant's  counsel, 
that  since  the  decree  made  in  the  above  cause,  and  since  the  granting  an  appeal  from 
the  laid  decree,  that  the  complainant  and  delendaat  have  come  to  the  following 
agreement,  sis.  that  the  defendant  shall  pay  the  sum  of  ^fty  pounds  current  moosj 
immediately  to  the  complainant;  and  also,  that  the  defendant  shall  pay  the. sum  of 
forty  pounds  curfeat  money  to  the  complainant  on  the  last  day  of  August  next ;  and 
tiM  sum  ef  twenty  poontb  current  money  per  etmiciii,  on  the  last  day  of  August 
yearly  and  every  year  afterwards,  until  the  complainant  and  defendant  shall  mutually 
agree  to  cohabit  together ;  and  that  the  defendant  shall  convey  and  make  over  by 
deed,  under  his  hand  and  seal,  to  Col.  Charles  Hammond,  in  trust  for  and  to  the  use 
ef  the  oomplaiaant,  the  lands  which  the  defendant  holds  in  right  of  the  complainant; 
as  her  right  of  dower  of  the  lands  which-  her  former  husband,  Thomas  Homewood, 
nai  seixed  of;  and  that  he  the  defendant  shall  give  suAcient  security,  in  the  penaltf 
ef  four  hundred  pounds  currsnt  money,  to  the  said  Charles  Hammond,  in  his  own 
sane,  but  in  trust  for  the  complainant;  to  pay  to  tiie  complainant  the  sum  of  forty, 
pounds  cunent  money  on  the  last  day  of  August  next ;  and  also  the  sum  of  twenty 
pounds  cuiraat  money  per  ammmf  yearly  and  every  year,  after  the  last  day  of  Au- 
gust next  ensolng ;  and  that  the  defendant  shall  immediately  pay  all  the  eosti  of  the 
laid  suit ;  and  that  the  complainant  shall  accept  of  the  same  in  lien  of  what  was  de- 
cieedherby  this  court  for  Simony,  or  separate  maintenance.    And  it  being  prayed 
by  both  complainant  and  defendailt,  that  the  said  agreement  may  be  made  the  decree 
ef  this  court*  it  is  therefore,  by  the  mutual  consent  of  the  complainant  and  de« 
feudant,  Deareed,  that  the  defendant  pay  to  the  complainant  immediately  the  sum  of 
fifty  pounds  cuirent  money,  and  that  the  defendant  also  pay  to  the  complainant  the 
SOB  ef  forty  pounds  current  money,  on  the  last  day  of  Angaet  next;  and  also»  the 
sum  of  twenty  pounds  per  amnmn  on  the  last  day  ef  August,  yeariy  and  eveiy  year 
afterwards,  until  the  comfdaioant  and  defendant  shall  mutually  consent  and  agree  to 
cohabit  together;  and  that  the  defehdant  corjvey  and  make  over  by  deed,  under  has 
baikd  and  seal,  to  Col.  Charies  Hammond,  in  trust  for  and  to  the  use  of  the  complain- 
ant, the  lands  which  the  defendant  holds  in  right  ef  the  complolDant,  as  her  riight  of 
dower  of  the  lands  of  her  former  husband  Thomas  Homewood  was  seised  off  and 
that  the  defendant  give  sufficient  security,  in  the  penalty  of  four  hundred  pounds  eur> 
laat  money,  to  the  said  Charles  Hammond,  in  his  own  name,  but  in  trust  for  the 
complainant ;  to  pay  to  the  complainant  or  the  said  Charies  Hammond,  for  the  use  of 
theeofflpleinant,  the  said^sum  of  forty  pounds  current  money,  on  the  last  day  of  Au- 
gust next;  and  also,  the  sum  of  twenty  pounds  current  money  par  omMMi,  yearty  and 
•▼ery  year,  after  the  said  last  day  of  August  next  ensuing ;  and  that  4he  defendant 
iaaediafely  pay  aU  the  costs  ef  the  said  suit ;  and  tiiat  the  complainant  accept  of 
73        V.2 
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called,  and  apon  the  grounds  to  which  thui  court  seems  to  fare 
been  confined  by  the  act  of  assembly ;  even  snpposmg  h  had  beai 
shewn,  that  Lewis  Helms  had  any  species  of  property,  oat  of  wUdi 
a  separate  maintenance  of  this  kind  could  be  assigned  to  Ui 
wife. 

But  where  a  ipanied  women  has  been  ill-treated,  abused,  or 
abandoned  by  her  husband,  and  left  iivithout  the  means  of  subsis- 
tence, a  provision  or  separate  maintenance  may  be  secured  to  her 
by  the  Court  of  Chancery,  out  of  her  own  fortune,  which  hai^pcss  to 
be  within  reach  of  the  court.  The  ground  upon  which  this  is  done 
is,  that  as  the  interest  of  her  fortune  is  intended  for  botil  of  ttem, 
and  is  given  to  him  by  the  laws,  upon  the  tacit  condition  that  he 
maintains  her,  if  he  either  will  not  maintain  her,  or  so  desuani 
himself,  that  she  cannot  with  safety  or  decency  consort  with  Um, 
to  receive  a  maintenance  at  his  hands,  that  interest  shall  be  taken 
from  him  and  given  to  her;  since  it  would  be  very  hard,  that  the 
party  from  whom  the  fortune  moves  should  lose,  and  the  odicr 
gain  the  whole ;  and  that  too,  by  his  own  misconduct.    His  pro- 


ttie  tame  in  lira  of  what  wm  decreed  to  her  by  this  couit  for  alinoiiy  or 
HMuntenanee.  But,  forumuchu  fidwanlDorwy,  of  ttie  city  of  AnnapoliBi  fRtntia 
fourt,  ofien  in  liea  and  behalf  of  the  eaid  defendaiit,  to  become  chargeable  to  tesHl 
aomplainant'With  the  payment  of  the  sum  of  twenty  poundi,  part  of  the  albnMidaBm 
t>f  forty  pounda  current  money  on  the  last  day  of  August  next,  and  with  the  foifhs 
annual  payments  of  tlie  several  sums  of  twenty  pounds  cunent  moiiey  vpoa  IhtM 
day  of  every  Ajugust  thence  ensuing,  untU  the  eomplainant  and  deiBndaat  shafl  sn- 
tually  consent  and  agree  to  cohabit  together;  and  oifors  to  give  anfteieiit  seonty 
for  the  performance  thereof,  whidi  the  said  Charles  Hasunond,  the 
next  friend,  agrees  to  accept  of,  and  that  the  defendant  may  be  dischaiged  of  so 
of  this  decree  against  him  as  the  aforesaid  Edward  Dorsey  has  andertakso  to  py. 
Therefore^  it  is  2><erssd,  that  if  the  said  Edward  Dorsey  give  good  Mcini^to  fos 
penalty  of  six  hundred  pounds  current  money  to  the  said  Charles  HammoodlnUi 
own  name,  but  in  trust  for  the  complainant,  to  pay  to  the  complainant  or  to  the  smi 
Charles  Hammond  to  the  use  of  the  complainant,  for  and  towards  her  ecpaisto  ■si»' 
toaance,  thesum  of  twenty  pounds,  part  of  the  said  sum  of  foity  pooods,  od  theM 
dqr  of  August  nex^  and  to  make  the  fortfaer  annual  paymento  of  Uie  said 
sums  of  twenty  pounds  current  money  on  the  last  d«y  of  every  August 
suing,  during  the  joint  lives  of  the  complainant  and  defendant,  or  uatU  the  ctm- 
plainant  and  defendant  shaU  mutualiy  consent  and  agree  to  cohabit  togetiier ;  thift  Iton 
the  said  security  so  given  shaO  be  deemed  and  taken,  so  for,  for  the  said  tnsaly 
pounds,  part  of  the  said  forty  pounds,  and  for  the  said  several  annual  pajiasaHef 
twenty  pounds,  to  be  paid  on  the  last  day  of  every  August  thence  next  ensuing,  da- 
ring the  joint  lives  of  the  complainant  and  defendant,  or  untU  the  eaid  WUhaai  fle- 
vane  and  Ann  his  wife  shall  mutually  consent  and  agree  to  cohabit  togsther.  is  in 
and  discharge  of  such  pert  of  the  foregoing  decree  against  the  ''•ft^n^nt —^  ■  '^T 
PhKseA^,  Ub.  /.  R.  No.  6,  fil.  SSO. 
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▼isioa  for  the  wife,  made  by  the  court,  out  of  her  own  fortune,  is 
alwajs  a  present  income  during  the  husband's  life;  and  being 
iAiended  to  relieve  her  immediate  necessities,  is  made  payable  to 
her  separately  and  distinctly  from  her  husband.  But  she  cannot 
anticipate  it  by  sale  or  incumbrance;  because  it  continues  only' 
until  the  husband  returns  to  his  duty,  and  conducts  himself  to* 
uraids  her  as  he  ought.  In  cases  of  this  kind,  the  husband  may 
be  ordered  to  pay  something  towards  the  support  of  his  wife,  even 
pending  the  suit ;  and  this  is  not  considered  as  making  a  decree 
before  the  hearing ;  but  only  doing  what  the  husband  himself  is 
obliged  to  do ;  maintain  his  wife  until  the  case  can  be  heard  upon 
the  merits.  Thus  guarding  the  wife  against  the  possibility  of 
fiiture  danger,  and  applying  a  remedy  for  her  present  wants*  (b) 

There  is  yet  another  occasion  aflforded  by  the  nature  of  the  wife's 
title  to  property,  of  which  the  court  avails  itself  to  interpose  its 
authority,  against  the  legal  claim  of  the  husband ;  that  is,  when  the 
husband  requires  the  assistance  of  tiiis  court,  to  procure  the  pos- 
session of  any  part  of  his  wife's  fortune,  it  will  be  refused  to  him, 
unless  he  makes  a  provision  for  her  out  of  it,  or  shews  that  he  has 
purchased  it  by  having  abeady  adequately  provided  for  her ;  or  that 
it  is  of  too  small  an  amount  to  have  any  provision  made  out  of  it.  (c) 
Thto  peculiar  claiin  is  emphatically  called  ^the  wife's  equity.'  (d) 
It  extends  to  all  her  equitable  choses  in  mctionj  and  generally,  to  aQ 
equitable  estates  or  interests  felling  within  tbe  jurisdiction  of  a 
Court  of  Chancery;  but  not  to  mere  legal  chote$  in  aedian^  to  terms 
for  years,  or  any  chattel  of  which  the  husband  may  legally  take 
possession.  The  habit  of  the  court  has  always  been,  of  itself,  and 
without  any  application  previously  made  by  the  married  woman, 
to  direct  an  inquiry,  when  money  has  been  carried  over  to  her 
account,  whether  any  settlement  has  been  made ;  and,  if  none  has 


(6>  Oxenden  «.  Ozendeii,  2  Vera.  4SS ;  Slcecb  v.  Thoring^ton,  2  Vet.  6S0;  Wat* 
kjw  V.  WitlTns,  2  AtlL  SS ;  Jk»d  9.  Simnioiis,  S  Atk.  20 ;  Head  V.  HemI,  S  Att^ 
Ban  V.  Montgomeij,  2  Tee.  jun.  192 ;  Legard  v,  JohnsoD,  S  Yea.  852 ;  Wright  v.  Mor- 
lej,  11  Yes.  12 ;  DuDcan  «.  Puiicao,  19  Yea.  895;  S.  C.  Coop.  Rep.  254 ;  Cooke  «. 
Cooke,  1  Eedes.  Bep.  178 ;  Otway  v.  Otway,  1  Ecclei.  Rep.  208 ;  Smith  v.  Smith, 
1  Eeelei.  Rep.  220;  Reea  v.  Reea,  1  Ecelea.  Rep.  418;  Street  «.  Street,  2  Eedes. 
Bep.  195;  Smjth  p,  Smyth,  2  Ecdes.  Rep.  298 ;  Coz  v.  Cox,  2  Ecelei.  Rep.  581 ; 
HamertoD  v.  Hamerton,  8  Eeeles.  Rep.  17;  Hairia  v.  Harria,  8  Ecelea.  Rep.  158; 
Hawkea  v.  Hawkea,  8  Eeclei.  Rep.  281 ;  Kempe  v.  Kempe,  8  Ecclei.  Rep.  288} 
PuieeU  V.  Puicell,  4  Hen.  8t  Mnii.  607;  Hewitt «.  Hewitt,  1  Bland,  101.— (c)  Jer- 
negan  v.  Baxter,  6  Mad.  82;  Foden  v.  Fiasey,  8  Cond.  Chaa.  Rep.  789.— (d)  The 
State  V.  Kiehi,  6  H.  It  J.  88. 


Sje  HELMS  «.  FRANOiftOOfi. 

been  made,  to  direct  a  aetUement  not  upon  the  wife  only,  bit 
upon  the  children  also*  (e) 

To  obtain  the  benefit  of  this  equity  the  wife  may  come  in  aad 
make  her  claim  in  any  suit  institoied.  by  her  husband ;  or  die  mtj 
by  her  next  fiiend  file  a  bill  against  him  or  his  legal  aastgaccs 
in  bankruptcy  or  insolvency;  for  kieithec  the  husband,  nor  mj 
person  standing  ia  his  place  can  have  her  fortune,  without  mskisff 
a  provision  for  hen  The  wife's  equity  is  a  mere  creature  of  this 
court ;  and  is  therefore  never  allowed,  as  between  citizens  of  oAcr 
states,  according  to  the  laws  of  which  the  wife  is  allowed  so  sach 
equity. {/*)  It  is  a  claim  founded  upon  natural  justice;  it  le* 
sembles  the  paternal  care  which  a  Court  of  Chancery  exeicisn  fiv 
the  benefit  of  orphans  ^  and  assuming  the  place  of  a  parent,  tiie 
court  requires  a  settlement  upon  the  wife,  upon  the  preswaptioa 
that  it  demands  no  more  than  would  have  been  insirted  on  fay  a 
prudent  father*  But  the  court  uses  no  active  means  of  enfiwosg 
such  a  settlement ;  it  only  proposes  to  him  who  asks  etiuitf ,  that 
he  should  do  equity ;  and  therefore,  the  husband  cannot  be  obliged 
to  make  a  settlement  upon  his  wife.  If  he  does  not  leqaire  tte 
possession  of  his  wife's  fortune,  he  must  be  allowed  to  xeecife  the 
interest  of  it  so  long  as  he  .maintains  her ;  and  to  have  die  chance 
of  taking  the  whole  by  survivorship.  The  wife's  equity  is,  ia 
genera],  a  provision  made  for  her  and  her  children  of  the  maniagr, 
to  take  effect  after  the  death  of  the  husband ;  but  if  the  husband  be 
insolvent,  then  the  maintenance  provided  for  her,  is  always  a 
present  one,  and  made  to  commence  immediatdy ;  becnose  the 
husband  being  under  an  obligation  to  maintain  his  wife,  and  kii 
doing  so,  being  the  condition  upon  which  the  law  gives  hii^  her 
property ;  therefore,  his  incapacity  to  maintain  her,  owing  to  Idi 
insolvent  condition,  gives  her  an  equitable  ri^t  to  claim  an  imsie- 
diate  provision  for  hex  own  support.  And  where  the  incapacity  of 
the  husband  to  maintain  his  wife,  arises  from  bankruptcy  or  kgd 
insolvency,  the  court  fastens  that  obligation  upon  the  property 
itself,  (g)  This  settlement  is  commonly  made  under  the  direct 
authority  of  the  court ;  but  that  is  not  indispensably  necessajy ;  fx 
if  it  be  voluntarily  made  under  cireumstances  in  which  it  woold 
have  been  ordered  by  the  court  it  will  be  sustained.  And  all  such 
1 — ■ — —     -i^-^^^       . .  --^  ■       -  —  .  ^     — 

(t)  Manay  •.  £ttlwnk,  JS  Ves.  l.^(/)  Does  v.  Smiib,  4  Cond.  Chan.  Btp. 
S8T.--(f )  Aqnilair  v.  AqoilaTv  6  Mad.  414. 


HEUI8  9.  FRAirCISCUS.  577 

aetttemmta  are  deemed  Talid  even  against  the  creditors  of  the 
husband  (A) 

Here  the  wife  claims  th«  whole  of  thi^  residuary  legacy,  to  be 
settled  upon  her  to  her  own  ezclusiye  use*.  There  can  be  no  doubt 
that  she  must  haye  a  proyision  made  for  her  to  take  effect  imme- 
diately ;  and  that  upon  the  two  last  mentioned  grounds  of  equity. 
Firsif  because  it  is  admitted  that  this  legacy  was  given  to  her ;  and 
it  appears  that  her  husband  has  treated  her  iU,  has  taken  up  his 
residence  in  another  state,  and  has  left  her  entirely  destitute  of  any 
aid  fipom  him*  And  McoiuUy,  eyen  supposing  no  separation  had 
taken  place,  and  that  he  was  living  with .  her  in  harmony,  she  is 
entitled,  upon  the  ground  of  ^  the  wife's  equity,'  to  a  present  pro- 
vision ;  because  of  its  having  been  admitted  and  shewn  that  the 
kgncy  is  hers,  and  that  he  is  utterly  insolvent.  Her  claim  to  some 
prorisioB  is,  therefore,  sustained  by  the  clearest  prooft  and  .the 
most  sound  and  best  established  principles  of  equity. 

But,  in  cases  of  this  kind,  where,  as  in  tlus  instance,  it  has 
been  submitted  entirely  to  the  court,  to  determine  what  provision 
ahall  be  made,  the  husband  has  been  almost  always  invited  to  oiake 
pnqposals  of  terms  to  be  approved.or  rejected  by  the  court,  as  to  bow 
much  the  vnfe  shall  have,  and,  in  determining  that,  the  court  has 
exercised  a  discretion  without  being  tied  down  to  any  precise  rule. 
But  it  seems  now  to  be  the  general  opinion  that  the  court  will  not 
of  itself  give  the  whole  to  the  wife,  (f ) 

In  £Bg^d  it  is  considered,  that  in  all  cases  where  an  infant j 
male  or  female,  has  been  by  any  suit  brought  before  the  Court  of 
Chancery  for  th^  purpose  ot  havmg  the  person  or  estate  of  such 
iafimt  properly  disposed  of,  such  infant  thereby  becomes,  until  the 
attainmoit  of  fiill  age,  a  ward  of  the  court,  and  may  be  governed 
aad  protected  accordingly.  Hence,  where  a  female  infant,  who 
had  thus  become  a  ward  of  the  court,  was  married  in  contempt  of 


(4)  M6or  #. BycanttyPnc.  ChB.S2;  NicholM  v, lilcholM,PrM. Cbi.  646;  Brown 
V.  ElloB,  S  P.  Will,  ao^;  81aeeh  «.  Thoriiiston»  2  Ym.  661 ;  Jewion  v.  Moulaon,  1 
Atk.  419 ;  Middlecome  v.  Mariow»  2  Atk.  620;  ik>iid  v.  Simmoni,  S  Atk.  20;  $a- 
liibuij  V.  NewtoD,  1  Eden,  670 ;  Piryor  v.  Hill,  4  Bro.  C.  C.  1S9 ;  Boidon  v.  Bean, 
i  Vm.  jnn.  667;  Langhtm  v.  N#nny«  S  Yes.  469;  Macaalay,  v.  Phllipe,  4  Yet.  16 ; 
Fiaoeov.  Fruico»4Yefl.  68S;  Bkmntt.  BettbndyS  Yes.  616;  EUbankv.Monto* 
Uea»  6  Yes.  787 ;  GUaister  v.  Hewer,  S  Yes.  206;  Mnrray  v.  BUbenk,  10  Yes.  84; 
Elworthy  «.  Wickstead,  1  Jac.  &  Walk.  69 ;  ElUott  v.  Cordell,  6  Mad.  160 ;  Beams* 
Ofdan,  464 ;  Desks  v.  Stnitt,  6  T.  B.  690.--(t)  Yandenanker  «.  Desbroogh,  2  Yen. 
96;  Atens  v.  Pieree,  S  P.  WiU.  12;  Ex  partf  Goyitgame,  I  AUc  192;  B«resiM 
«.  HolMon,  1  Mad.  Bep.  868. 
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its  authority ;  and  especially  if  it  appeared  that  the  husbaiid  lad 
nothing  to  settle,  and  was  a  beggar,  manying  her  for  the  sake  of 
her  fortune,  the  court  has  been  in  the  habit  of  not  permittiDg  him 
to  touch  that  fortune,  Which  was  his  sole  object,  and  of  haying  the 
whole  settled  upon  the  wife,  (j) 

In  this  instance  the  plaintiff  jfnna  can,  in  no  sense,  be  com- 
dered  as  a  ward  of  this  court,  and,  therefore,  nothing  of  the  natnre 
of  a  contempt  of  the  court  can  be  imputed  to  her  husbaad.  Yet, 
those  cases,,  in  relation  to  wards  of  court,  may  be  adduced  to.shev 
that  the  court,  under  some  peculiar  circumstances,  allows  itsrif  to 
take  into  consijderation  the  sinister  Tiews  and  objects  of  the  hat- 
band in  manying  his  wife ;  and  if  the  court  can  be  satined  tint 
he  was  actuated  chiefly  or  altogether  by  sonKd  motiyea ;  that  he 
married  the  woman  merely  to  come  at  her  fortune,  it  will  inteqiose 
to  save  the  wife  from  such  most  gricTous  of  all  frauds,  and  hate 
her  whole  fortune  settled  upon  her  exclttsiyely;  For,  in  ttose 
cases,  there  is  nothmg  so  very  peculiar  in  being  a  ward  of  comt; 
it  is  not  so  much  upon  the  ground  of  any  species  of  cfmteaipt  or 
affront  to  the  court  itself;  it  is  the  corrupt  motives  of  the  husband; 
Ihe  fraud  and  delusion  practised  by  him  upon  frankness  and  inao- 
eence,  which  affords  the  strong  ground  upon  which  the  coaitplaals 
its  equity  in  directing  the  whole  of  the  wife's  fortune  to  be  setjded 
upon  her  exclusively. 

Here  there  is  nd  d^ect  proof  of  a  fraudulent  and  cormpt  iaten- 
tion  on  the  part  of  Lewis  Helms  to  many  this  plaintiff'  A$ma  moe- 
ly  as  a  means  of  getting  her  fortune  into  his  hands ;  but  there  are 
circumstances  in  the  case  which  go  far  to  shew  tiiat  his  motives 
were,  by  no  means,  as  correct  as  they  ought  to  hate  been*  Her 
age ;  the  pecuniary  situation  of  the  parties ;  the  plan  he  formed 
so  soon  after  marriage,  although  an  ignorandy  contrived  one,  to 
have  the  legacy  transferred  to  him  by  a  power  of  attorney,  and  a 
will  executed  by  his  wife ;  her  refusal ;  the  open  mptuie  that  sooa 
followed,  and  the  disclosure,  from  his  papers,  of  his  bad  chancier, 
are  facts  which,  when  taken  together,  it  will  be  difficult  to  lecoa- 
cile  with  any  other  than  sordid  motives  on  his  part. 

I  have  met  with  no  instance  where  the  wife  was  not  a  ward  of 
the  court,  in  which  the  whole  of  her  fortune  has  been  setded  on 
her,  merely  on  the  ground, of  the  fraudulent  or  base  motives  of  die 


U)  Botler  V.  Fraamen,  Amb. 302;  Weill  v.  Fkice, 5  V at.  386 ;  BaO  t.  CvOk,  1 
Yet.  It  Baa.  SOS. 
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luisbaiid^  and  her  having  been  deluded  into  a  marriage  for  the  sole 
purpote  of  enabling  him  to  get  bold  of  her  property.  But  if,  as 
has  been  aaid^  this  court  has  the  power  to  go  so  far  as  even  to  de* 
dare  the  contract  of  marriage  itself  to  be  null  and  void,  on  the 
ground  of  its  having  been  pro^red  by  terror,  abduction,  and 
fraud ;  (k)  it  would  not  be  consistent  with  itself,  and  faithful  to  its 
best  principles,  if  it  were  not  to.  allow  itself,  under  such,  circum- 
stances as  are  here  presented,  to  deal  out  to  the  wife  a  liberal  and 
saving  measure  of  justice;  and,  as  the  ofolj  means  of  preventing 
the  deceiver  from  profiting  by  his  delusion.,  to  have  the  whole  of 
her  fortune  settled  upon  her  exclusively. 

Let  it,.however,  be  supposed  that  Lewis  HehnSy  in  contracting 
maniage  with  his  present  wife,  was  actuated  by  no  improper  or 
unword^  naotives ;  or  that,  even  if  he  was,  they  cannot  be  allowed 
to  form  aiiy  sufficient  reason  for  stripping  him  of  the  whole  of  this 
legacy,  and  that  it  is  impossible  the  court  should  undertake,  of 
itseify  to  give  the  whole  to  her ;  because  it  cannot  assume  or  admi^ 
the  position,  that  a  maoried  woman  is  entitled  to  the  whole  of  her 
separate  properly  to  her  separate  use,  in  direct  opposition  to  the 
clearest  principles  of  the  marriage  contract.  Yet  the  husband,  at 
least,  is  in  a  condition  to  bind  himself  by  his  own  voluntary  con- 
sent; and,  therefore,  although  the  court  itself  cannot  divest  him 
wboDy  of  his  marital  rights,  yet  he  himself  may  freely  release 
diem ;  and  if  he  does  do  so^  such  relinquishment  may  be  received^ 
ratified,  and  cast  into  the  shape  of  a  settlement,  by  the  court,  for 
the  benefit  of  the  wife  and  her  children. 

Where  it.  appeared  that  the  wife  was  entitled  to  a  large  legacy ; 
that  she  had  been  clandestinely  married ;  that  the  husband,  after 
the  marriage,"  had  made  a  settlement  equal  to  the  whole  amount 
upon  her,  and  that  in  consideration  thereof,  the  trustees  had  paid 
the  le^y  to  the  husband ;  it  was  held  that  the  settlement  of  the 
ivhole,  by  the  agreement  and  consent  of  the  husbund,  was  binding 
and  good  even  against  his  creditors.  (/)  And  where  the  husband 
had  given  a  note  to  his  wife,  that  if  he  should  treat  her  ill,  she 
diould  have  her  share  of  her  mother's  estate  to  her  own  use.  .  It 
was  conceded  that  such  a  consent  of  the  husband  would  have  been 
sufficient  as  to  the  amount ;  and  that  the  whole  might  have  been 
settled  upon  the  wife,  (m)  And  where  property  had  he&n  be- 
"  -  -       -  -  -     ■      -  .  ■-^-  .^  -      - 

(fc)  F«ilat  9.  GojoD,  1  H(^.  Rep.  478.— (Q  Moor  v.  Rycsnlt,  Prtc.  Cba.  32^ 
WiiMler  V.  CwryU  Anb.  121— (m)  Nieboils  v. Danvtn,  3  VenuSTl;  Bodney  v. 
Cbamben,  t  East.  288. 
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queathed  to  the  wife  of  the  baaknipt  for  life ;  and  it  was  daiamd 
by  the  assignees  of  her  husband ;  the  oourt  made  a  refcience  to 
receive  proposals  from  the  husband  for  a  settleoient  cm  hit  irifey 
and  he  proposed  that  the  whole  should  be  setded  on  her,  wfaick 
was  ordered  accordingly.  It  was  said  that  there  waa  a  want  of 
form  in  calling  for  prc^osals  from  the  bankmpt  husband;  beesose 
he,  of  course,  would  propose  that  die  whole  should  be  girea  to 
his  wife,  rather  than  any  part  to  his  assignees,  and  that  Ae  as- 
signees must  have  consented  to  the  airtmgement.  (n)  And  it  is 
su£Scient  that  such  consent  of  the  husband  be  expressed  ia  WKf 
clear  and  distinct  form,  either  before  or  after  the  institution  of  %nt 
suit.  As  where  the  husband,  upon  whose  consent  the  quantma 
depended,  had,  in  a  letter  to  a  third  person,  ea:|>ressed  a 
that  the  whole  mi^t  be  settled,  it  was  held  to  be  an  honest, 
scieutious,  and  absolute  appropriation  of  the  whole  fortune,  and  a 
settlement  of  the  whole  was  decreed  aecordingly.  (o) 

From  all  which  it  appears  to  be  wdl  established  that  the  has- 
band,  or  his  assignees,  who  stand  in  his*  place,  maj  omiseDt  that 
the  whole  fortune  shall  be  setded  on  the  wife,  and  that  if  wmA 
consent  be  freely  and  deliberately  given  in  any  form,  the  covt  wiU 
hold  the  husband^s  interest  bound  by  it,  upon  the  ground  Att 
agreement,  without  at  all  conflicting  with  the  sacred  principles 
policy  of  the  marriage  contract,  comes  in  aid  of  the  equity 
gives  her  a  provision  out  of  her  own  fortune,  when  she  is 
maintained  by  her  husband;  and  also  in  aid  of  ^the  wife's  equity,' 
which  are  now  admitted,  on  all  hands,  to  be  wholesome  and 
modifications  of  the  rigid  rules  of  the  common  law,  and 
such  consent  merely  reduces  to  certainty  that,  as  to  which  the 
court  had  the  power  to  exercise  a  just  and  liberal  discretion. 

In  this  case  the  agreement  of  the  3dth  of  August,  1823,  be> 
tween  Lewii  Helms  and  ^9ma  his  wife,  so  fiiir  as  it  dedaves  the 
marriage  contract  to  be  dissolved,  must  be  regarded  as  a  nulli^. 
But  it  is  now  well  settled,  that  agreements  of  this  desoiiption  msy 
be  entirely  void  as  to  part,  and  valid  as  to  the  rest  If  a  husband 
and  wife  enter  into  articles  of  agreement  to  separate^  and  tiiat  she 
shall  have  a  separate  maintenance,  the  agreement  to  five  apatt  is 
void ;  but  the  stipulation  to  pay  a  separate  maintenanoe  is  legal, 
and  may  be  enforced ;  and  in  maiiy  situations,  husband  «id  wife 
may  treat  together,  provided  they  treat  fairly.    Here  the  sulgect  of 


(n)  Bereslbrd  v.  Hobson,  1  Iliad.  R«p.  S68.^(o)  Grofmener  v.  Laae,  2  Atk.  IW. 
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tius  treaty  between  the  parties  Was  fbir  and  honest ;  and  whatev^er 
Might  hare  been  the  sufferings  of  Lewi$  Hdms  during  his  impri* 
sootn^rt  f#r  debt  in  the  jail  of  Baltimore  county,  or  howevex  that 
silfiering  might  have  been  brought  upon  him,  there  is  not  the 
slightest  proof,  that  he  was,  as  has  been  alleged,  under  any  duress, 
apprehension  of  harm,  or  mistake,  as  to  the  nature  and  object  of 
the  agreement  of  the  29th  of  August,  1823,  at  the  time  it  was 
signed  by  him.  That  instrument,  on  his  part,  was  bis  uncon- 
strained Toluntary  act,  done  with  a  full  knowledge  of  all  the  fiicts, 
and  of  aU ,  his  legal  rights*  By  which  writbg  he  says,  that  he 
'doth  bind  himself  to  renounce  all  the  claim  he  has  against  his 
wife  Jl.  G.  M.  Helm$j  as  well  as  the  claim  he  might  have  against 
the  estate  of  her  deceased  brother  Casrsien  Jiewhaus,^  Now  the 
only  sound  and  sensible  construction,  that  can  be  given  to  this 
agreement,  compatibly  with  the  full  existence  of  tiie  marriage  oon* 
traet,. which  tbe  parties  themselves  cannot  dissolve,  is,  that  ihe 
husband  has  thereby  consented,  that  his  wife's  wbde  fortune  shall 
be  netted  upon  her,  to  the  use  of  herself,  exclusively  of  her  hus- 
band as.  fully  as  may  .be,  in  all  respects  whatever.  It  is  in  this 
li^i^  that  I  view  this  agreement.  I  take  it  as  an  o^plicit  consent 
givett  by  him^  that  his*  wife's  whole  fortune  may  be  settled  upon 
her,  and  I  shall  decree  aocondtngly. 

But  the  plaintiff  Anna  had  one  son,  an  illegitimate  child,  bom 
before  her  marriage  with  Lmms  Helmt.  Can  he  be  allowed  to 
benefit  by  t^  proposed  settlement  ?  This  is  tbe  next  point  to  be 
coDsidered. 

It  is  a  general  rule,  that  in  making  provision  for  tbe  wife,  the 
court  extends  it  to  the  children  of  die  marriage;  and,  ia  many 
cases,  it  is  extended  to  the  chikhen  of  the  wife  by  that  or  any 
other  marriage.  And  although  the  wife  may,  at  any  time  after  her 
diare  has  been  ascertaiaed,  (p)  come  into  court  and  relinquish  her 
right,  founded  on  what  is  called  Hhe  wife's  equity,'  yet  subject  to 
her  release,  her  children  acqujiDe  a  vested  interest  in  the  provision, 
dixiected  to  be  made,  from  the  date  of  the  order ;  so  that  if  she 
dies  after  that  period,  without  rekanng  it  to  her  husband,  they 
may,  notwithstanding,  come  in  and  have  the  settlement  perfected 
{or  their  benefit,  (q)    In  a  settlement  directed  to  be  made,  upon  a 


I « 1      <    11  I   ■      t ■  ■   i  II    ■  I    ■   I  I   III     I  ^^—M ^«  I  t      i 


(p)  Jern«g«]i  v.'Bazter,  6  Mad.  82.--(g)  Mamf  v.  £libank;  10  Tes.  90 ;  S.  C. 
IS  Yes.  0;  Lloyd  v.  WtUhms,  1  Mad.  Rep.  44S;  Fenner  v.  Taylor,  S  Cond.  Cha. 
Hep.  4SS. 
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waid  of  the  court,  where  the  husband  has  been  guiky  of  uyiafld 
or  gross  misconduct,  the  fortune  is  always  confined  to  the  wife  ari 
her  children  by  that,  or  any  other  marriage ;  and  even  wheie  tkai 
was  strong  reason  to  belicTe,  that  one  of  the  two  children  of  the 
wife  was  illegitimate,  as  the  court  could  not  enter  into  that  qaeidoB, 
the  setdement  was  made  upml  the  wife  and  both  the  c]uklreB.(r) 

The  English  books,  in  reference  to  this  sid>ject,  must  be  uodv- 
stood,  howerer,  as  always  speaking  of  legitimate  childieD,  ib 
are  capable  of  taldng  by  descent.  According  to  the  law  of  Esf- 
land  a  bastard  is,  in  many  respects,  considered  as  the  son  of  no 
one ;  and  particularly  as  to  the  right  to  take  by  descent  or  fiitii- 
bution.  He  is  reckoned  as  a  tenminus  aqifo;  the  fiist  of  Ui 
family;  he  can,  therefore,  for  most  civil  purposes  have  do  kdror 
next  of  Jdn  but  the  legitimate  issue  of  his  own  body.  But,  ii 
some  other  respects,  and  for  all  moral  purposes  his  constogvie 
relations  are  regarded ;  for  it  has  been  held,  that  in  the  Cout  of 
Chancery  a  more  liberal  allowance  for  the  maintenance  of  an  in&Bt 
may  be  approved,  in  consideration  of  the  circumstances  of  an  ille* 
gitimate  brother  bom  of  the  same  fether  and  mother  wbo  vai  n- 
provided  for.  (<)  And  so  too  a  bastard  cannot  manyliisfflotber 
or  illegitimate  sister,  {t)  By  the  civil  law,  spurious  chiUna  aie 
allowed  to  take  as  heirs  and  n^xt  of  Idn  of  their  motber  equHj 
with  those  who  are  legitimate ;  and,  claiming  under  the  wAUy 
they  are,  in  general,  entitled  to  the  same  rights  as  legitimate  cU* 
dren.  (it)  These  principles  of  the  civil  law  have  been  sancdoaed 
and  adopted  as  a  part  of  our  code  by  an  act  of  assembfy  rl(A 
declares,  that  the  illegitimate  children  of  a  ftmaU  shall  be  eaptl^e 
pf  t^ing  and  inheriting  both  real  and  personal  estate  from  tkff 
mother,  or  from  each  other,  or  from  the  descendants  of  eachoAff 
in  like  manner  as  if  they  had  been  bom  in  lawful  wedlock.  {«) 

Whence  it  is  dear,  that  on  the  death  of  the  plaintiff  .Ams  ii^ 
tate,  while  sole,  her  illegitimate  son  Frederick  would  take  as  if  k 
had  been  bom  in  lawful  wedlock ;  and  therefore,  upcm  those  ftB* 
chiles  by  which  this  subject  is  governed,  I  am  of  opinion,  diat  ke, 
as  the  inheritable^  though  bastard  chUd  of  the  plaintiff  .Ama,oa^ 
to  be  allowed  to  participate  in  the  benefit  of  the  settlement  sM 

(r)  MiUet  V.  Itowae,  7  Ves.  420;  Ball  v.  Conlti.  1  Vet.  &  Bea.  SOl^OH*' 
▼ey  V.  Hanrey,  2  P.  WUl.  21 ;  Bradihaw  ».  Bredsli|w,  I  Jac.  k.  Walk.  «W-(0 
The  Quaen  v.  Chafin,  8  Salk.  06 ;  Haines  v,  Jescott,  6  Mod,  168 ;  S.  C  Ld.  fiQ** 
68:~(«)  StaYenaon  «.  SuUivant,  6  Wheat.  207,  262,  note ;  Just.  loat.  bf  Cwf 
66S.— (10)  1825,  ch.  166. 
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to  be  made  upon  his  mother.  Because  it  is  evident,  from  the 
general  spirit  of  the  cases  in  relation  to  this  sabject,  that  the  for- 
tune of  the  wife  is  settled  upon  her  and  her  children,  looking  to 
her  blood,  and  confining  the  descent  or  distribution  to  those  who 
would  lawAiUy  take  from  her  as  her  inuqediate  descendants.  This 
Iraistard  son  Frederick  is  a  child  who^  upon  those  principles,  would 
take  according  to  our  law ;  and  consequently,  the  settlement  upon 
the  plaintiff  Jirma  must  be  extended  to  her  son  Frederick^  and 
to  any  other  child  or  children  of  her's,  who  may,  by  the  law  of 
Maryland,  tijce,  as  such,  from  her. 

A  settlement  of  this  kind,  is  the  peculiar  creature  of  equity ; 
the  diief  purpose  of  it  is  to  save  a  married  woman  from  the  evil 
consequenees  of  the  misconduct,  negligence,  or  misfortune  of  her 
husband.  And,  as  in  this  instance,  there  is  much  reason  to  be* 
lieve,  that  tiie  wife  may  stand  in  need  of  all  the  safeguards,  the 
court  ean  place  about  her ;  I  shall  limit  her  power  of  alienation, 
during  coverture,  by  directing  the  rents  and  profits  or  income  only, 
of  the  amount  to  be  invested  for  her  separate  use,  to  be  paid  to  hex: 
frem  time  to  time,  and  not  by  antidpation;  so  that  she  may  not, 
by  any  undue  influence,  be  deprived  of  that  means  of  support,  which 
it  is  the  intention  of  the  court  to  have  most  effectu^y  secured  to 
her.  (x) 

The  claims  of  SwmoaU  and  McFarren^  and  of  Flagler ^  only 
remain  to  be  disposed  of. 

It  is  well  settled,  that  a  married  woman  is .  fully  competent  to 
come  into  this  court  and  make  a  valid  release  of  whatever  she  may 
be  entitled  to  haVe  awarded- to  her,  upon  the  ground  of  ^the  wife's 
equity ;'  and  consequently,  this  plaintiff  ^nna^  must  be  held,  by 
this  her  bill,  to  have  completdy  released  all  her  claims  and  pre- 
tensions to  the  fidl  extent  of  the  mortgage  or  assignment  of  such 
her  interest  to  SwmwaU  and  McFarren;  and  her  husband  Lew 
HelmSy  having  by  his  answer  express^  admitted  the  validity  of 
their  claim,  the  whole  of  it,  principal  and  interest,  must  be  decreed 
to  be  paid  to  them,  when  the  an^ount  shall  have  been  stated  by  the 
auditor. 

With  regard  to  Flagler^ s  petition,  as  he  does  not  pretend  to  give 
his  claiia  any  other  or  stronger  foundation,  than  that  of  an  assign- 
<  ■  ■■«■■  ■     .^  ■■  ■     I  .1  ■  ■       II ■  I  . ...  ■  I    I , 

(x)  Parittt  V.  White,  li  Yes.  210;  Bnoulon  v,  Robineon,  18  Ves.  429;  Jackson 
V.  Hobhoiue,  2  Merir.  486;  Barton  v.  Briscoe,  4  Cond.  Cha.  Rep.  283;  Wood- 
meston  v.  Walker,  6  Cond.  Cba.  Rep.  457;  Jones  v.. Salter,  6  Cond.  Cha.  Rep.  468 ; 
Brown  v.  Pocoek,  6  Cond.  Cba.  Rep.  464. 
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meiit  from  Leuni  H$lm»y  after  the  29th  of  Augott,  1823;  and  u 
Leicis  Hebna  could  not  after  that  time,  when  he  had  consented  to 
the  setdement  of  the  whole  upon  his  wife,  have  been,  nor  cannot 
itow  be  allowed  to  take  any  part  of  this  legacy ;  Flagler  j  who  only 
claims  under  him,  cannot  be  permitted  to  tiike  any  part  of  it 
And  consequently,  without  saying  any  thing  of  the  propriety  of 
Haglet^$  petition.  In  other  respects,  it  is  peiftctly  evident  that  it 
must  be  dismissed  with  costs. 

Whereupon  it  is  Decreed^  that  the  said  executors.  Mm  /Van- 
ciscus  and  Philip  B.  &itt^,  account  with .^nna  O*  JLIUmt 
and  Ltuni  Hdms^  her  husband,  of  and  concerning  the  penonal 
estate  of  the  late  Catsten  JVHpAoim,  including  as  a  part  of  the  sad 
residuary  legacy,  so  much  of  the  personal  ^tate  as  was  given  by 
the  last  will  of  Hkt  lat^  Cantm  MtDhaut^  to  JBefsy  jf.  Bsnen, 
•---^  Bsttfff ,  H&mry  A.  Bowers,  and  John  D.  Bauers,  die  fiwr  sap- 
posed  children  of  the  testator's  sister, Bauer^j  of  Bremea, 

who  never  did  in  fact  exist,  by  reason  whereof  the  legacies  so  given 
to  them,  are  void,  end  have  become  a  part  of  the  said  residoaij 
legacy.  And  the  auditor  is  hereby  directed  to  state  the  account 
in  relation  thereto ;  and  also  an  account  of  the  sums  now  due,  if 
any^  to  each  one  of  the  existing  specific  legatees ;  and  ct  the  sum 
due,  if  any,  to  the  residuary  legatee,  after  deducting  thereGrom  the 
principal  and  interest  of  the  debt  due  to  Jo$9ph  SumwaU  and  /oJbi 
McFaarren,  The  said  several  accounts  to  be  stated  by  the  audilor 
ftom  the  proceedings  and  proofs  now  b  the  case,  and  from  sack 
other  proofii  as  may  be  laid  before  him.  And  the  partiea  are  )aaAj 
authorised  to  take  testimony  in  relation  to  the  said  several  matten 
of  account,  bejfbre  the  commissioners  in  the  city  of  Baltimore,  or 
before  any  justice  of  the  peace,  on  giving  three  days*  notice  as 
usual ;  provided,  that  the  said  testimony  be  taken  and  filed  m  the 
Chancery  office,  on  or  before  the  third  day  of  August  next 

And  it  is  further  Decreed^  that  the  whole  of  the  said  residoaiy 
legacy,  after  deducting  thereftom  the  claim  of  SumwaU  and 
JtfcJFbrren,  be  invested  and  settied  in  trust,  so  that  the  annual 
rents  and  profits,  interest  and  dividends,  be  paid  fit>m  time  to 
time,  and  not  by  way  of  anticipation,  to  the  said  jAim  G.  JL 
HihMy  to  her  sole  and  separate  use,  during  her  life,  and  apart  fiom 
her  husband,  Iieteis  SMme.  And  if  she  dies  in  the  life-tiffle  of 
the  said  Lemit  Hdms^  then  the  whole  to  go  according  to  her 
appointment  by  will;  and  in  case  she  makes  no  such  appoint* 
ment,  then  the  whole  to  go  to  her  child,  children  or  next  <^  Ida, 
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"vhOy  by  the  law  of  this  state,  are  capable  of  taking  as  socfa  from 
the  mother.  And  if  the  said  ^nna  G.  JIf.  Helms  should  survive 
lier  husband,  Lewis  Helmsy  then  the  whole  of  the  said  residuary 
legacy  to  ^^est  in  her,  absolutely  free  and  discharged  from  the  said 
trust  and  settlement* 

And  it  is  further  Deereedj  that  the  said  petition  of  Mardecd  L, 
Flagkr^  be,  And  the  same  is  hereby  dismissed  with  costs,  to  be 
taxed  by  the  register. 


Under  this  decree,  the  case  went  before  the  auditor ;  the  parties 
took  testimony,  and  yarious  proceedings  were  had.  Helms  and 
wife  expressed  their  assent  to  this  decree  in  snbstance,  as  it  stood ; 
Imt  prayed  to  hare  it  so  modified  as  to  give  her  a  greater  control 
oyer  the  property  than  was  allowed  to  her  during  her  coverture; 
nHiich  the  Chancellor  refused  to  grant.  After  which,  Anna  and 
her. son  Wandelohfy  applied  to  have  a  part  of  the  sum  directed  to 
be  settled  on  her^' invested  in  real  estate  in  Pennsylvania.  In 
reply  to  which,  the  Chancellor  said,  it  was  very  clear,  that  no 
inveBtment  could  be  <M'dered  or  allowed  to  be  made  beyond  the 
jurisdiction  of  the  court.  The  case  was  then  referred  to  a  special 
auditor,  who  made  a  report  accordingly.  After  which,  Anna  O, 
JIf.  Helms  made  an  appointment  in  nature  of  a  will,  as  allowed 
by  the  decree,  and  soon  after  died;  so  that  the  case  abated.  A 
bill  of  revivor  was  filed,  which  being  answered,  and  the  case  sub-i 
mitted^  a  decree  was  passed  on  the  22d  of  June,  1832,  by  which 
the  principal  matters  in  controversy,  were,  in  accordance  with  the 
previous  decree,  finally  determined. 
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The  auditor  haTing  awarded  to  each  claimaDt  a  dividend  ob  the  whole  amount  of  hit 
daim.  Including  interest  up  to  the  day  of  sale,  the  report  was  confirmed,  and  the 
pnceeda  dineled  to  be  implied  aceoidi&gly,  witii  inteiutt  on  the  oommisaton  and 
dividends  in  proportion  as  it  had  been  or  might  be  received. — ^According  to  the 
terms  of  the  usual  decree  for  a  sale,  the  purchaser  pays  interest  whether  be  gets 
po«ession  or  not — Vfo  sale  of  a  party  pendente  Ute  can  affect  the  tifte  of  the  pur- 
eliaser  uadflr  the  decree. — ^The  report  of  the  trustee.  When  coninued,  is  eoocki. 
aire  as  to  the  terms  of  the  sale.-— When  land  is  sold  by  the  acre,  a  survey  and 
measurement,  to  ascertain  the  amount,  is  granted  as  of  course.^ — ^In  what  cases 
land  maybe  said  to  be  sold  by  the  tract  or  by  the  acre. — A  purchaser,  cannot  im- 
peach the  sale  on  the  ground,  that  more  had  been  sold  than  was  neceasary.->The 


/ 
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rule  cisoMrf  emjrfor»  applies  to  all  judicial  •alee ;  tiie  opetation  of  tine  nde 

of  equity,  having  cpDcurrent  jarisdictioD,  should  not  he  brought  into  coUiaon; 

how  such  collisions  may  be  avoided. 

In  order  that  the.  opinion  of  the  court  upon  the  two  cases  which, 
under  the  name  of  Brown  against  WaUacej  were  together  brought 
beforeit,  discussed,  and  submitted  for  judgment,  may  be  fuUj  and 
correctly  understood,  it  will  be  necessary  to  make  a  report  of  the 
previous  case  of  MUchett  against  MUcheUy  instituted  in  this  coort, 
out  of  which  those  cases  arose,  and  upon  which  they  were  founded. 

On  the  23d  of  May,  1811,  a  bill  was  filed  here  by  JTamet  MU- 
chM  and  ^quUa  MUchelly  infants,  by  Mrakum  JarreUy  their  gpu- 
disn,  against  Parker  MUchell,  Kent  MUchdl,  WiUiam,  JVitekU, 
Sarah  MUcheUj  John  Hughes^  and  CkaHaUe  his  wife,  Tlwrnat 
Htrberty  and  Elizabeth  his  wife,  Samuel  HopkiMj  and  Mary  his 
wife,  Joeeph  HapkhHj  and  Clemency  his  wife,  Thomas  CScfMy, 
and  Hannah  his  wife,  all  of  full  age,  and  Edward  Mitchell  and 
Jinn  MitcheUj  infants.  The  bill  states .  that  Janus  Mitchell^  the 
fiither  of  the  plaintiffs,  died,  some  five  years  previous  intestate  and 
seized  in  fee  simple  of  several  parcds  of  land,  which 
16  his  children  and  heirs,  Martin  Mitchell^  Kent  Mitchdl^ 
MUdieil^  and  Harriet  Mitchell^  with  these  plamtifb,  James  MtcktU 
and  jffotfa  Mitchell;  that  upon  the  petition  of  James  and  jSgittIa, 
to  Harford  coanty  court,  under  the  act  to  direct  descents  lor  a  par- 
tition of  the  land  so  descended,  a  commission  wasaccoidinglj 
issued  and  returned  to  that  court,  stating  that,  by  reason  of  a 
valuable  fishery,  it  could  not  be  divided  without  loss,  and  that  the 
lands  had  been  valued  altogether  at  $9^830.  Upon  which,  on  the 
15th  of  March,  1810,  William  MUcheUy  being  the  purchaser  of 
Martin  Mitchell^  the  eldest  heir's  share,  came  into  that  court,  and 
elected  to  take  the  lands  at  the  valuation.  Since  which  decticMi, 
William  Mitchell  had  died  intestate,  leaving  these  defendants  his 
heirs,  and  without  having  paid  to  these  plaintifis*  any  part  of  the 
value  due  to  them ;  that  administration  on  the  personal  estate  of 
WUUam  Mitchelly  deceased,  had  been  granted  to  the  defendant, 
and  that  the  personal  estate  of  the  intestate  William  was  altogedxr 
insufficient  to  pay  his  debts.  Whereupon  the  biU  pray^  that  the 
said  lands,  which,  were  at  law  and  in  equity  charged  ¥rith  the 
plaintiff's  demand,  might  be  sold  to  pay  the  amouiit  due  to  tlie 
plaintiff,  (a) 


(a)  Jairett'e  Leasee  v.  Cooley,  6  H.  &  J.  258. 
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Ob  the  Slst  of  December,  1811,  the  defendant  Parker  Mitchell 
pBt  in  his  answer,  in  which  he  admits  the  proceedings  in  Harford 
countj  court,  for  a  partition  of  the  intestate  Jamei^  estate  among 
bis  six  children,  the  election  of  Williamj  and  also  the  ikdt  of  his 
baving  purchased  the  share  of  Martin  MOchetty  as  stated  in  the 
bill;  and  then  says  that  his  father,  the  intestate  William^  had 
moreover  purchased  one-half  of  the  share  of  Ben$uti^  the  other 
balf  of  which  was  purchased  by  this  defendant,  who  had  also 
bought  the  share  of  KerUMiUfieUj  another  of  the  heirs  of  the 
intestate  James;  and  that  there  was  a  very  Taluable  fishery  upon 
the  land  called  Cociey^s  Fishery j  for  which  an  action  of  ejectment 
bad  been  brought,  and  was  then  depending.  Upon  all  which  this 
defendant  submitted,  that  if  a  decree  should  pass  for  a  sale,  that 
the  fishery  should  be  retained,  or  not  sold  nntil  nec^ssaiy,  ftc. 

The  other  adult  defendants,  by  their  answer,  filed  on  the  22d  of 
December,  1811,  say  that  they  haye  no  general  knowledge  of  the 
matters  set  forth  in  the  bill ;  but  do  not  deny  the  truth  of  its  alle- 
gations, and  recommend  a  sale.  The  infent  defendants  put  in  their 
answer  by  guardian  ad  litem  on  the  same  day,  to  the  same  effect* 

Some  time  after  the  bill  had  been  filed,  but  when  does  not  ap- 
pear, Harriet  MUchellj  by  her  petition,  found  among  the  papers, 
but  not  marked  filed,  stated  that  she  had  been  informed  that  a  biD 
had  been  filed  by  her  two  brothers,  James  and  ^qtnlaj  as  heirs  of 
James  MUchetty  deceased,  for  the  sale  of  the  real  estate  of  the  said 
Jamesy  as  taken  by  William  Mitchell  atthe  appraisement,  to  satisfy 
tbeir  proportions  of  the  valuation ;  that  she  was  also  one  of  the 
cbildren  and  heirs  of  James  MitcheUy  deceased,  and  that  she  had 
received  no  satisfection  for  her  proportion  of  the  valuation.  Where- 
upon she  prayed  that  the  said  estate  might  be  sold,  &c. 

lOtk  Marchy  1813. — Kilty,  Chancellor. — This  case  standing 
ready  for  decision,  and  bebg  submitted,-  the  proceedings  were 
read  and  considered*  Whereupon  it  is  Decreedy  that  such  part  of 
the  property  in  the  proceedings  mentioned,  as  may  be  sufficient  to 
pay  tiie  sums  due  from  WilUam  Mitchell  to  the  heirs  of  James 
MUchell  be  sold ;  tiiat  James  Wallace  be,  and  he  is  hereby  ap- 
pointed trustee  for  making  the  said  sale,  ftc.  The  terms  of  which 
fiale  shall  be,  that  the  purchaser  shall  give  bond  for  the  payment 
of  the  purchase  money,  with  interest,  within  twelve  months  fiK>m 
tbe  day  of  sde,  ftc.  Provided,  that  the  said  trustee  shall,  in  the 
first  place,  sdl  die  part  of  the  estate  clear  of  and  excluding  the 
fishery  caUed  Cooky's  Ftsheiy,  mentioned  in  the  answer  ot  Par- 
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ker  MUchdly  until  tfe  further  order  or<lecree  of  this  anut  laliie 

premises. 

,_     -' 1 > — ■ 

'  On  the  29th  of  April,  1812,  an. agreement  in  writing  was  made 
and  signed  by  all  these  defendants,  except  the  in&nt  defendanl 
jJm  MUchdly  and  filed,  which,  after  referring  to  this  decree,  pio- 
oeeds,  in  these  words :  ^  Therefore  we,  the  subscribers^  hein  of 
VnUwa  MUchellf  being  desirous  that  the  whole  of  the  property 
mentioned  in  the  proceedings  aforesMd  should  be  sold  in  the  same 
manner  and  on  the  same  terms  as  is  mentioned  in  the  said  decree; 
do  hereby  authorize  and  request  the  said  James  WaUacej  tnstee 
aforesaid,  to  sell  the  whole  of  the  property  mentioned  in  the  said 
proceedings,  on  the  same  terms  as  is  mentioned  in  said  decree; 
and  we  do  hereby  further  authorize  and  request  the  honourable  the 
Chancellor  of  Maryland,  to  ratify  and  confirm  the  said  sale,  whea 
so,  as-aforesaid,  made  by  the  said  trustee.' 

On  the  22d  of  July,  1812,  the  trustee  WoUace  reported  that, 
after  having  given  notice  of  the  time^  place,  manner  and  teims  of 
sale,  as  required,  ^  he  caused  the  said  property  to  be  laid  off  in 
lots,  and  sold  as  folbws,  m.  Lots  Nos.  1, 2,  3,  4  and  5,  eoo- 
taining  ten  acres  each,  and  lot  No.  6,  containing  six  acres,  the 
said  six  lots  being  the  whple  of  the  tract  called  CSMoemence*  Lot 
No*  7,  the  tract  called  Hewum^s  AddUiany  and  BM^s  Lat^  con- 
taining sixty-two  acres.  Lot  No.  8,  the  fishery  called  The  Cbvc, 
with  ten  acres  of  land  bounded  as. follows,  to  wil:  Begbning, 
&c.  &c.,  containing,  and  laid  out. for  ten  acres  of  land,  more  or 
less.  Lot  No.  9,  the  fisheiy  called  Barneys  FUhery^  with  five 
acres  of  land,  bounded  as  follows,  beginning,  &c.  &c.,  containing 
five  acres  of  land,  more  or  less.  Lot.  No.  10,  part  of  a  tract  of 
land  called  Bufutta^  and  known  by  the  name  of  Earnest  Hqnctts, 
beginning,  &c.  &c.,  containing  one  hundred  and  thirty-nine  acres, 
including  fifteen  acres,  heretolore  laid  oS  fpr  Mrs.  IhrseCs  dower, 
and  not  sold  with  this  lot.  Lot.  No.  11,  part  of  a  tract  of  land 
caUed  BfUfuiUj  and  known  by  the  name  of  ChverU  Huptitts,  be- 
ginning for  the  same  at  the  second  boundaiy  of  the  whde  ti«6t 
called  RupiJiOj  and  running  thence,  &c.  &c«  to  the  beginnmg, 
and  laid  out  for  one  hundred  and  forty-three  acres.'  The  trustee 
further  says,  in  his  report,  that  the  day  being  rainy,  he  pos^Mined 
the  sale  to  the  7tb  day  of  May,  1812,  of  which  he  gave  notice, 
when  he  attended,  and  ^proceeded  to  sell  said  proper^  in  the  At- 
manner^  mz.  th^  said  trustee  first  exposed  for  sale  h>t  No.  1, 
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Bttd  WUUam  B.  SUoket  became  the  highest  bidder  and  purchaser 
thereof,  by  bidding  therefor  $41  per  acre,  amounting,  in  the  whole, 
to  the  som  of  $410.'  That  he  then  offered  for  sale,  and  sold  lots 
Nos.  2  and  3,  of  which,  with  lot  No.  1,  it  was  agreed,  by  the 
bidders  for  them,  that  Samuel  Hughes  should  be  let  in  as  the  pur* 
chaser.  That  of  lot  No.  4,  WilUam  Coie  became  the  purchaser  at 
$43  pa  acre ;  and  of  lot  No.  6  at  $34  50  per  acre.  'The  trustee 
then  offered  for  sale  lot  No.  6,  and  said  WUUam  Cole  became  the 
hi^iest  bidder  and  purchaser  thereof,  by  biddiog  therefor  the  sum 
of  $20  per  acre^  amounting,  in  the  whole,  for  said  lot,  to  the  sum 
of  $120.'  The  trustee  further  says  that  he  sold  lot  No.  7  to  Jibra^ 
ham  JarreU;  No.  8  to  Samuel  Hopkins;  No.  9  to  Joseph  Hopkins; 
No.  10  to  Parker  MUcheU;  and  then  the  trustee  concludes  his 
report  in  these  words.  '  The  said  trustee  then  offered  for  sale  lot 
No.  11,  and  Freeborn  Brown  became  the  highest  bidder  and  pur- 
chaser thereof,  by  bidding  therefor  $23  per  acre,  amounting,  in  the 
nrhole,  to  the  sum  of  $3,289 ;  and  the  said  Freeborn  Broum  now 
refuses  to  give  bond  for  the  payment  of  the  purchase  money.  The 
said  trustee  further  states  that  all  the  heirs  of  William  Miichetty 

and  those  with  whom  they  have  intennarried,  except  -^ Mit» 

ekeU^  who  is  a  minor,  having  expressed  a  great  desire  that  the  whole 
of  the  property  mentioned  in  the  proceedings  of  their  suit  with  the 
heirs  of  James  MUchellj  except  their  interest  in  Cooky* s  Fishery^ 
should  be  sold  under  the  decree  aforesaid,  and  the  trustee  foresee- 
ing no  inconveniency  that  could  result  either  to  the  heirs  of  IVtZ- 
Uam  MUcheUy  or  the  purchaser  or  purchasers  of  said  property,  in 
case  the  whole  of  the  sales  should  not  be  ratified,  did  sell  the 
whole  of  said  property  in  the  manner  herein  before  stated.' 

Upon  which,  on  the  27th  of  February,  1813,  the  usual  order 
tiiri  was  passed ;  and,  no  cause  having  been  shewn,  the  sales,  as 
thus  made  and  reported,  were,  on  the  15th  of  July,  1813,  finally 
ratified  and  confirmed.  Some  time  after  the  trustee  had  thus  made 
his  report  of  the  sales,  Freeborn  Brown  gave  bis  bond  with  WU^ 
liam  Brown  as  his  surety  for  the  payment  of  the  purchase  money ; 
and  Fredwrn  Brown  was  soon  after  put  into  the  actual  possession 
of  lot  No.  11,  as  the  purchaser  thereof,  by  the  trustee. 

After  which  JVUliam  Coky  by  his  petition,  stated,  that  he  had 
purchased  as  reported  by  the  trustee ;  but  that  the  tract  of  land 
called  Qmvenienu^  of  which  the  lots  he  purchased  were  parts,  was 
sold  by  the  acre,  and  that  it  was  distinctly  understood,  at  the  time 
of  the  sale,  that  a  deduction  should  be  made  for  any  deficiency ; 
75  v,2     * 
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and  that  he  being  the  last  purchaser,  the  deficiency  all  fell  on  Un, 
as  he  was  to  take  the  residue.  On  which  petition  the  trustee  Wd- 
lace  certified  as  follows,  that  on  the  day  of  sale  he  made  it  knova, 
^that,  if  upon  an  accurate  survey  it  should  be  found,  that  the  tnct 
called  Convenience  did  not  contain  fifty-six  acres,  that  the  dcS- 
ciency  should  be  deducted  firom  the  last  lot  of  said  tract  sold,  cob- 
taining  six  acres,  and  the  purchaser  credited  with  the  jmce.  Mr. 
WiUiam  Cole  was  the  purchaser,  and  the  price  per  acre  will  appeir 
by  reference  had  to  my  report.  The  said  tract  has  been  smce  sat- 
Teyed  by  JIfr.  Osbomy  who  certifies,  that  it  contmns  only  fifiy-fiNir 
acres,  which  I  believe  to  be  correct.' 

a2d  February t  1814.— Kilty,  OumceUor.— Ordered,  that  the 
trustee  credit  the  principal  of  the  petitioner's  bond  with  the  piice 
of  two  acres  of  lot  No.  6,  viz.  $40. 


The  auditor  in  a  report  bearing  date  on  the  17th  of  June,  1814^ 
said,  that  he  had,  at  the  request  of  the  said  Abraham  JarreU,  stated 
an  account  between  the  estate  of  the  said  WiUiam  Miid^  de> 
•ceased,  a^d  the  heirs  at  law  of  James  MUchelty  deceased,  in  which 
the  intestate  WUUam^e  estate  was  charged  with  the  yahiatioD  of 
the  intestate  James^  estate.  WiUiam?s  estate  was  tiien  credited  by 
one-sixth  of  that  sum  as  the  portion  of  Jtfafftn,  the  eldest  heir  of 
the  intestate  JameSj  and  also  by  one-twelfth  of  that  sum,  bang 
the  one-half  of  the  portion  of  Bennet^  another  h^  of  the  intestate 
James  J  which  it  was  stated,  in  the  defendant  Parker  MiichelPs  an- 
swer, were  purchased  by  the  intestate  WUKam  in  his  life-time ;  b«t 
whether  those  portions  had  been  paid  for,  did  not  appear;  thoe 
being  no  evidence  upon  the  subject  The  auditor  further  said, 
that  he  had  then  apportioned  the  balance,  $7,372  50,  doe  fiom 
the  estate  of  the  intestate  WiUiamj  to  Harriet  MitchdLj  one-sixth ; 
to  James  and  AquXUi  MiicheU^  the  complainants,  one-sixth  ead ; 
and  to  Parker  Mitchell^  who  alleged  in  his  answer,  that  he  wai 
the  purchaser  of  Kent  MUcheWs  portion,  and  the  remaining  half  of 
Bewnd  MitcheWs  portion,  their  shares  accordingly ;  but  that  thoe 
was  no  proof  of  the  purchase  or  payment  for  those  portions.  Tlrtt 
all  these  claims  so  ascertained  against  the  estate  of  the  intestate 
WHUam^  including  interest  to  the  day  of  the  traslee's  sale, 
amounted  to  $8,321  13.  The  auditor  further  reported,  that  Mm- 
tin  Mitchell^  Bennet  MUckelly  and  Kent  MiichM,  whose  interests 
seemed  to  be  materially  affected  by  these  proceedings,  were  not 
parties ;  and,  therefore,  respectfully  submitted,  wheth^  they  ought 
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WDtj  in  some  shape,  to  have  notice  of  the  complainants'  applica* 
laon  and  the  allegations  of  the  defendants. 

22d  /ime,  1815. — Kiltt,  Chancellar. — Ordered^  that  the  claims 
against  the  said  estate,  which  are  now,  or  may  be  exhibited,  be 
decided  on  during  the  sittings  of  the  ensuing  July  term,  on  appli- 
eation.  The  trustee  is  desired  to  have  a  copy  of  this  order  pub- 
lished three  weeks  in  the  American,  and  to  forward  a  certificate  of 
its  publication,  and  the  expense,  which  will  be  allowed. 


A  copy,  of  this  order  having  been  published  as  required;  die 
auditor,  by  a  report  dated  on  the  27th  of  February,  1816,  said, 
diat  he  had  stated  an  account  between  the  estate  of  WUKam 
Miichellf  deceased,  and  the  trustee,  in  which  the  proceeds  of  die 
estate  were  first  applied  to  the  payment  of  the  trustee's  allowance 
for  commission  and  expenses,  the  costs  in  this  court,  and  the  seve- 
ral claims  as  heretofore  stated  and  reported ;  and  the  balance  was 
equally  divided  between  the  heirs  at  law,  of  the  said  William 
MitcheU. 

29th  February^  1816. — Kiltt,  Chancellor, — Notice  having  been 
given,  as  directed  by  the  order  of  22d  June,  1816,  and  no  applica- 
tion having  been  made  in  support  of  the  objections  suggested  in 
the  auditor's  first  report ;  and  the  auditor  having  appropriated  the 
proceeds  by  this  statement  and  report ;  the  same  are  confirmed, 
and  the  proceeds  are  directed  to  be  applied  accordingly,  with  in- 
terest on  the  commission  and  dividends,  in  proportion  as  it  has 
been  or  may  be  received.  (&) 


No  further  proceedings  appear  to  have  been  had  in  this  case  by 
any  of  the  parties. 

The  first  of  these  cases  of  Brown  against  Wallacey  was  insti- 
tuted by  a  bin  filed  in  Harford  County  Court,  on  the  8th  of  May, 
1818,  by  Freeborn  Brown  and  WiUiam  Broum^  against  James  Wat- 
lace.  This  bUl  stated,  that  the  plaintiff  Freehorny  purchased  the 
lands  of  the  defendant,  as  mentioned  in  his  report,  in  the  before 
mentioned  case  of  Mitchell  against  Mitcheltj  in  the  High  Court  of 
Chancery,  in  pursuance  of  the  decree  in  that  case,  and  of  the  writ- 
ten authority  of  the  29th  of  April,  1812 ;  that  the  plaintiff  Free^ 
bomj  under  a  belief  that  the  land  so  purchased  by  him,  did  contain 
the  number  of  acres  as  stated,  gave  his  bond,  with  the  plaintiff 

(b)  Waite  V.  Temple,  1  Ck>Dd.  Cha.  Rep.  162. 
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i,  as  his  surety  for  the  purchase  money  j  upon  ^AiA 
bond,  after  it  became  due,  the  defendant  WaUaee^  brought  suit  ani 
obtained  judgment,  from  which  these  plaintifi  appealed,  and  the 
judgment  was  affirmed  by  the  Court  of  Appeals,  at  June  tenOf 
1817.  That  the  plaintiff  Freeb&m^  had  paid  to  this  defendant,  the 
trustee,  on  the  18th  of  January,  1818,  ^900,  in  part  satisfaction  of 
the  judgment.  The  bill  then  further  stated,  that  this  plaintiff 
JVe^from^  was  not  put  into  possession  of  the  land  so  purdiased  by 
him  until  the  month  of  November  next  after  the  day  of  sale;  that 
the  tract  had  been  found  to  contain  only  one  hundred  and  twenty* 
six  acres,  three-quarters  and  twenty*four  perches ;  and  therefore, 
he  claims  an  allowance  for  deficiency ;  that  the  heirs  of  WiBmm 
MUchdlj  deceased,  had  by  a  deed  dated  on  the  14tfa  of  September, 
1816,  sold  and  conveyed  a  part  of  this  very  land  to  CarmU  Cook§^ 
and  CharUi  Cooley^  who  had  taken  possession  accordingljr ;  that 
a  suit  in  chancery  had  been  instituted  by  jSotimceJ  Gooer,  who 
claimed  by  a  title  paramount,  against  the  heirs  of  William  MUekdtj 
deceased,  for  the  recovery  of  this  land ;  and  that  an  action  of 
ejectment  was  about  to  be  brought  by  one  Philip  Gaoeff  £>r  the 
recovery  of  the  same  land,  &c.  Whereupon  the  bill  prayed  for  an 
injunction  to  stay  execution  upon  the  said  judgment  And  an 
injunction  was.  granted  accordingly,  as  prayed. 

To  this  bill,  the  defendant  WaUacey  answered,  and  admitted  die 
proceedings  in  the  High  Court  of  Chancery  as  stated ;  and  said, 
that  he  had  only  sold  to  the  plaintiff  Freebamy  the  interest  which 
the  heirs  of  James  Mitchell  and  William  Mitchell^  had  in  the  land ; 
and  that  he  did  not  pretend  to  warrant  the  title ;  that  the  plaintiff 
Freehorny  was  put  into  possession  soon  aft;er  he  gave  bond  for  the 
purchase  money ;  that  at  the  time  of  sale,  a  plot  of  the  land  was 
exhibited,  and  the  sale  was  made  near  the  land,  which  was  shewn 
to  the  plaintiff  Freehomy  so  that  he  could  not  have  been  mistaken 
with  regard  to  it;  that  this  trustee  did  not  sell  to  the  plaintiff 
JVveioni,  any  land  claimed  by  the  Cboleys  ;  and  that  the  plamtiff 
JWeiom,  was  told  of,  and  h'ad  fiiU  knowledge  of  the  claim  of  the 
doversy  on  the  day  of  the  sale* 

These  plaintiffs,  by  a  supplemental  bill,  filed  on  the  ITtfa  of 
August,  1824,  stated,  that  Robert  Gaver  had  obtained  judgmeat 
against  them,  and  turned  them  out  of  possession  of  the  land  pur- 
chased by  the  plaintiff  Freeborn.  In  answer  to  which,  the  defen- 
dant Wattacey  alleged,  that  the  said  judgment  had  been  obtained 
entirely  by  the  negligence  and  default  of  the  plaintiffi. 
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Atttf  which,  Kent  MUchdlj  who,  alfhongh  not  so  expressly 
stated,  appears  to  haye  been  one  of  the  heirs  of  WiUiam  MUeheU^ 
deceased,  by  his  petition,  not  on  oath,  stated,  that  he  was  very 
much  interested  in  the  sum  of  money  which  was  the  subject  of  con- 
troversy ;  a  large  proportion  of  which  was  to  be  paid  to  him,  when 
collected,  by  the  said  Wallace^  who  was  a  mere  trustee ;  and  there- 
fore, prayed  to  be  allowed  to  come  in,  answer,  &c.  Upon  which, 
it  was,  on  the  20th  of  August,  1824,  by  Archer j  C.  J.  Orderedy 
that  the  petitioner  be  permitted  to  appear,  answer,  and  defend,  as 
pfayed.  Under  this  leave,  on  the  25th  of  October,  1824,  KetU 
JStcheU  filed  his  answer,  in  which  he  set  forth  and  relied  upon 
▼arious  facts  and  circumstances,  which  had  been  before  in  sub- 
stance stated  and  relied  on  by  the  defendant  Wallace.  After  which, 
this  defendant  Kent  Mitchell^  without  oath,  or  stating  any  reasons, 
merely  prayed  fbr  leave  to  amend  hi^  answer.  Upon  which  it  was, 
en  the  6th  of  November,  1824,  by  Archer ^  C.  J.  Ordered^  that 
leave  be  given  to  amend  the  answer,  as  prayed.  Under  ^hich 
leave,  this  defendant,  on  the  5th  of  March,  1825,  put  in  an  amended 
answer,  setting  forth  some  few  additional  facts,  but  none  having 
any  material  bearing  upon  the  questions  afterwards  submitted  for 
determinattoiL 

The  second  of  the  cases  of  ISrown  against  Wallace^  was  also 
4Knnmenced  in  Harford  County  Court,  by  a  bill  filed  on  the  5th  of 
March,  1825,  hj  Freeborn  Broum  and  WiUiam  Brovm^  against 
James  Wallace.  This  bill  stated  the  same  facts  and  circumstances 
as  in  the  first  bill,  and  alleged,  that  the  trustee  WaUgcCy  was  wholly 
unable  to  make  a  good  and  valid  title  to  Freeborn  Brownj  for  the 
land  so  purchased  by  him.  Whereupon  it  was  prayed,  that  the 
said  contract  between  the  plaintiflb  and  the  defendant,  respecting 
the  property  in  the  proceedings  mentioned,  might  be  set  aside, 
vacated,  canceDed,  &c.  To  this  second  bill,  the  defendant  Wallace^ 
put  in  an  answer,  substantially  similar  to  that  which  he  had  made 
to  the  first  bUl. 

After  hearing  the  motion  to  dissolve  the  injunction,  the  matter 
was  considered,  and  the  motion  was  overruled.  On  the  13th  of 
March,  1826,  Freeborn  Broum^s  death  was  suggested ;  and  Mary 
B.  Brawny  his  executrix  and  devisee,  was  admitted  as  a  plaintiff 
in  his  stead.  These  cases  were  then  removed  to  this  court,  under 
the  act  of  1824,  ch.  196,  and  the  proceedings  all  filed  here  on  the 
8th  of  May,  1827.  After  which,  on  application,  a  survey  was 
ordered,  made^  and  plots  returned;  testimony  was  taken  and 
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brought  in ;  aod  some  other  proceedings  were  had ;  any  pattko* 
lar  account  of  which  is,  however,  deemed  unnecessary*  Upon  all 
which,  these  several  cases  were  together  brought  before  the  court. 
bth  Jvhfy  1830* — ^Bland,  ChanceUar. — The  parties  having 
agreed,  that  these  two  cases  should  be  heard  together  and  con- 
solidated ;  and  there  being  a  convenience  in  having  them  so  ano- 
ci^ted ;  and  as  it  may  prevent  confusion,  and  save  repetition,  I 
shall  therefore  treat  them  as  one  suit.  And  that  no. equity,  nor  ai^ 
real  ground  of  relief  may  be  lost  to  this  purchaser,  I  shall  canaider 
all  that  is  alleged  in  these  several  bills  as  if  it  had  been  regulady 
introduced  into  the  suit  originally  instituted  in  this  court,  by  a  pe- 
tition in  which  every  thing  stated  in  those  bills  had  been  ftdly  set 
forth*  And  I  shall  then  consider  whether  these  bills,  filed  in  a 
court  of  concurrent  jurisdiction,  ought  not  tp  be  dismissed,  even 
supposing,  that  they  had  presented  a  fit  subject  for  equitable  rdid^ 
because  of  their  being  incompatible  with  die  proceedings  in  diis 
court. 

The  first  position  assumed  by  this  purchaser  is,  that  he  did  not 
obtain  possession  until  several  months  after  the  day  of  sale ;  and, 
therefore,  ,that  so  much  of  the  judgment  against  him  as  gives  inte- 
rest from  that  time  is  against  equity,  and  ought  not  to  be  allowed. 

It  is  a  general  rule  as  to  sales  under  decrees  of  this  court,  that 
the  purchaser  always  pays  interest,  according  to  the  terms  of  the 
decree,  firom  the  day  of  sale,  whether  he  gets  possession  or  not 
His  getting  possession  is,  in  no  case,  allowed  to  be  a  conditioa 
precedent  to  the  payment  of  either  principal  or  interest  of  the  par- 
chase  money.  The  purchaser  is  presumed  to  regulate  his  bidding 
with  a  view  to  the  known  powers  and  rules  of  the  court  as  to  de- 
livering possession.  There  is,  therefore,  nothing  in  this  objection, 
even  suppos^ig  this  purchaser  himself  to  have  been  in  no  default ; 
and,  by  promptly  giving  his  bond,  to  have  so  clothed  himself  with 
an  equity  to  demand  a  delivery  of  possession  immediately  after  the 
sale  had  been  finally  ratified.  But  looking  to  his  evasion  or  ne^ 
gence,  this  objection  comes  vrith  an  ill  grace  firom  him.  (c) 

The  next  position  assumed  by  this  purchaser  is,  that  because 
the  heirs  of  the  late  WUliatn  Mtkhell  have,  since  he  bou^t,  sold 
a  part  of  the  same  land  he  purchased  to  Carvel  and  Charles  Cbofey, 
by  a  deed  dated  on  the  14th  of  September,  1815,  that  therefore  he 
should  not  be  compelled  to  pay  the  purchase  money. 

(c)  Tyson  9.  HoUiDgwpitb*  ante  S84»  nots. 
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Of  this,  however^  there  is  no  dear  proof.    But  suppose  the  fact 
to  be  so ;  it  would  be  strange  indeed  if  any  party  to  a  suit,  after 
the  court  had  decreed  his  land  to  be  sold,  should  be  able  to  defeat 
the  sale ;  or  could  ajford  to  the  purchaser  a  sufficient  reason  for  not 
paying  the  purchase  money,  by  merely  making  a  conveyance  of 
the  land  to  some  third  person,  so  as  to  give  to  such  third  person  a 
pretext  of  title,  on  which  to  bring  suit  against  the  purchaser  from 
the  court.     It  is  clear,  that  the  whole  title  of  the  heirs  of  the  late 
WiOiam  MUchell  to  the  lands  embraced  by  the  deed  of  the  14th  of 
September,  1815,  was  sold  by  the  trustee,  or  that  it  was  not    If 
it  ^as  sold,  then  the  subsequent  purchaser  from  those  heirs  can 
have  no  title ;  and  the  title  of  the  purchaser  under  this  court's  de- 
cree cannot,  in  this  respect,  be  impeached,  (d)  '  If,  on  the  other 
hand,,  their  title  to  the  lands  described  in  that  deed  was  not  sold      v 
by  the  trustee  to  Freeborn  Brawny  then  he  has  nothing  to  complain 
of ;  and  the  whole  affair  is  entirely  foreign  to  the  matter  now  under 
consideration.     This  objection  is  therefore  utterly  groundless. 

Another  point  upon  which  this  purchaser  rests  is,  that  he  bought 
by  the  acre,  and  that  the  trustee  represented  the  tract  which  he, 
Brawny  bought,  called  Governs  Ruputtcy  as  containing  one  hundred 
and  forty-three  acres,  when  in  truth  it  did  not  contain  quite  one 
hundred  and  twenty-seven  acres ;  and  therefore,  that  he  ought  to 
have  a  deduction  to  the  amount  of  &is  deficiency. 

It  is  not  alleged,  that  the  deficiency  is  in  that  part  of  the  lot 
which  was  the  inducement  to  the  purchase;  or  that  it  is  of  such  a 
nature  as  materially  to  vaiy  the  contract,  it  is  merely  a  claim  for  an 
allowance  on  account  of  short  measure ;  as  if  by  the  terms  of  the 
contract  a  measurement  was  absolutely  necessary  to  reduce  it  to 
certainty  and  to  ascertain  the  amount  of  the  purchase  money  to  be 
paid. 

The  position  here  taken  rests  upon  an  assumption  of  the  fact, 
that  the  land  was  sold  only  by  the  acre ;  or  in  lots  of  an  indefinite 
size  at  $23  per  acre.  But  according  to  the  trustee's  report,  such 
was  not  the  £ftct;  and  there  is  no  satisfactory  proof  that  it  was 
sold  in  any  other  manner  than  as  there  stated.  In  the  absence  of 
clear  proof  of  mistake,  misrepresentation  or  fraud,  the  ratified  re- 
port <rf  the  trustee  is  the  only  evidence  of  the  contract  by  which 
the  court  can  allow  itself  to  be  governed ;  and  unless  it  be  so  im- 
peached, it  must  be  considered  as  conclusive  upon  the  subject,  (e) 


\d)  Pow«U  Moitg.  647,  n.  R.»(«)  Towittbend  v.  Stingroom,  6  Ves.  828;  Hig- 
giDfon  9.  ClowM,  1ft  Yei.  616 ;  Clowei  v.  Hij^mson,  1  Yet.  &  Be&.  624. 
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It  is  Stated  by  the  trustee,  that  he  caused  the  lands  to  be  laid  off 
into  several  distinct  parcels,  described  by  metes  and  bounds  and 
number  of  acres ;  and  that  he  sold  them  in  that  manner ;  each 
parcel  as  a.  separate,  body  of  land  for  an  amount  ascertsuned  by  the 
number  of  acres  said  to^  be  contained  within  the  specified  metes 
and  bounds ;  and  not  by  the  acre  alone,  or  in  lots  Nos.  1, 2, 3^  &c. 
of  an  indefinite  size,  without  reference  to  boundary,  or  other  moie 
particular  description,  at  so  much  by  the  acre,  so  as  to  render  a 
measurement  indispensably  necessary  to  ascertain  the  amount  of 
the  purchase  money.  In  England,  a  commission  may  be  issued 
to  ascertain  the  quantity  where  the  contract  is  to  pay  by  the  acre, 
and  the  quantity  is  uncertain ;  (/)  but  here  it  has  always  been 
the  practice  of  this  court,  where  its  trustee  has  made  a  sale  at  so 
much  per  acre,  as  a  matter  of  course,  to  order  a  survey  to  ascei^ 
tain  the  quantity  of  land  and  thereby  the  amount  of  the  purchase 
money,  (g) 

But  that  these  several  pardels  of  land  were  sold  by  the  tract,  and 
were  distinctly  understood  to  be  sold  in  that  manner  by  all  the  bid- 
ders present  at  the  sale,  is  clearly  shewn  by  the  explanatioos  in 
relation  to  lot  No.  6,  which  was  sold  by  the  acre  as  a  lesidttum  of 
the  tract  called  Convenience  ;  but  all  the  other  lots,  from  No.  1  to 
No.  11,  were  sold  by  the  tract;  all  of  them  lying  witlun  certain 
specified  metes  and  bounds  made  known  to  the  bidders  at  the  time 
of  the  sale.  After  thus  describing  one  of  those  lots,  the  number 
of  acres  is  specified  with  the  usual  reservation,  ^more  or  less ;'  and 
lot  No.  11,  after  being  so  described,  is  said  to  have  been  ^laid  oat 
for  one  hundred  and  forty-three  acres.'  And  in  each  case  the  pur- 
chase money  is  summed  up,  and  the  purchaser  is  reported  as  hav- 
ing agreed  to  give  a  designated  sum  total.  What  is  meant  in 
general  by  the  phrase,  ^more  or  less,'  or  ^laid  out  for  so  much,'  in 
conveyances  of  land  in  reference  to  quantity  seems  to  remain  as  yet 
unsetded.  The  proprietary's  instructions  fixed  it  as  a  rule  for  the 
land  office,  as  to  grants  fi^m  the  9tate,  tha.t  they  should  be  allowed 
to  cover  no  more  than  ten  per  cent ;  but  there  has  been  no  rok 
established  as  to  other  grants  or  conveyances,  (h) 

There  is,  however,  no  direct  and  satisfactory  proof  of  any  de- 
ficiency in  lot  No.  11,  as  described  and  sold.    It  is  not  shewn 

(/)  Shovel  V.  Bogaa,  2  Eqa.  Ca.  Abr.  SS8.— (g)  Carter  v.  Campben,  QSkmt^ 
Rep.  169.— (A)  Townsbend  «.  Stangroom,  6  Ves.  840 ;  Winch  v.  Wlncheater,  1 
Ves.  St  Bea.  876 ;  Poitman  «.  Mill,  8  Good.  Cha.  Rep.  288 ;  Hoifban  v.  Johans,  1 
Bland,  109 ;  Land  Hoi.  Ah.  268 ;  Andiewi  v.  Scotton,  pott 
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that  the  boundaries  by  which  the  trustee  sold  that  lot,  do  not 
embrace  the  whole  number  of  acfes  which  they  were  said  to 
contain, 

I  am  therefore  of  opinion,  that  this  purchaser  has  failed  to  sus- 
tain  this  claim  for  an  allowance  for  deficiency ;  in  the  first  place, 
because  the  land  was  sold  to  him  by  the  tract,  and  not  by  the 
acre;  and  in  the  next  place,  because  in  point  of  fact,  he  has 
shewn  no  deficiency  within  the  designated  boundaries. 

This  purchaser,  Freebcm  Brawny  however,  adyances  still  further, 
he  prays  to  have  the  whole  sale  to  him  rescinded ;  and  to  hare  so 
much  of  the  purchase  money  as  he  has  paid,  returned  to  him.  And 
this  he  asks  upon  two  grounds,  first,  that  although  the  decree  of 
the  10th  of  March,  1812,  restrained  the  sale  to  so  much  only,  as 
should  be  sufficient  to  satisfy  the  claims  therein  mentioned;  yet 
the  trustee  made  sale  of  the  whole  of  the  interest  of  the  heirs  of 
the  late  WUUam  Mitchell^  by  virtue  of  a  pretended  power,  dated 
on  the  29th  of  April,  1812,  from  those  heirs,  to  sell  the  whole, 
when  in  truth,  several  of  them  were  minors,  and  incompetent 
to  give  any  such  pow^  to  sell;  and  the  sale  was  ratified  by  the 
Chancellor  under  a  mistaken  impression,  that  those  heirs  were 
of  full  age,  and  able  to  convey ;  so  that  this  lot  No.  11,  was  dis- 
posed of,  which  otherwise  would  not  have  been  sold. 

The  position  here  assumed  is  in  direct  opposition  to  the  terms 
of  the  decree ;  of  the  trustee's  report ;  and  of  the  instrument  of 
the  29th  of  April,  1812.  There  is  nothing  upon  the  face  of  those 
<)oci|ments,  taken  either  separately  (h:  together,  by  which  this  po- 
sition can  be  sustained.  But  Freehom  Brawn  must,  in  this  respect, 
take  upon  himself  one  of  two  characters*  He  must  stand  either 
as  a  purchaser  under  what  he  calls  the  power  of  the  29th  of  April, 
1812,  or  as  a  purchaser  under  the  decree  of  this  court.  He  can^ 
aot  blend  the  two,  and  take  advantage  of  both  at  the  same  time. 

If  he  bought  undtt  the  power,  then  he  is  a  purchaser  direct  from 
the  heirs  of  the  late  WiUMm  MUohelly  and  this  court  has  no  juris- 
diction of  the  matter  in  any  way  whatever  in  this  case.  Those 
heirs,  in  that  respect,  were  not  under  the  control  of  this  court;  they 
i¥ere  entirely  firee  to  sell  any  right  or  interest  of  theirs  as  they  might 
think  proper,  either  in  person  or  by  James  Wallace  as  their  attor^ 
ney.  But  it  is  perfectly  evident  that  they  could  not,  by  giving  a 
power  of  attorney  to  James  WaUace  to  sell  for  them,  who  was  also 
at  the  same  time  acting  as  the  agent  or  trustee  of  this  court,  there- 
by mingle  any  of  their  separate  interests  with  the  subject  with 
76  V.2 
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which  the  court  was  then  dealing ;  they  could  not,  thus  iminTited, 
thrust  their  own  individual  interests  into  a  cause  which  was  under 
the  direction  of  the  court  for  the  benefit  of  others  as  well  as  them- 
selves.  Therefore,  in  this,  view  of  the  subject,  the  instrument  of 
•the  29th  of  April,  1812,  must  be  deemed  entirely  foreign  from  the 
matter  under  consideration,  (i) 

If,  on  the  other  hand,  Brawn  takes  his  stand  as  a  purchaser  fioni 
the  court,  then,  on  recurring  to  the  decree  and  trustee^s  rqKirt,  it 
will  be  seen  that  the  decree  covers  the  whole  subject,  and  tbat  the 
trustee  has  confined  himself  strictly  within  the  limits  of  the  decree. 
The  bill  had  stated  that  two  of  the  heirs  of  the  late  WUUam  MU- 
cheU  were  minors,  and  they  had  answered  as  such ;  the  tnntce 
had  again  incidentally  reminded  the  Chancellor  that  one  of  Aem  at 
least  was  then  a  minor,  in  that  part  of  his  report  in  which  he  qieaks 
of  their  desire  to  have  all  the  land  sold.  After  this,  it  secns 
strange  to  object  that  the  Chancellor  had  ratified  the  sale  under  a 
mistaken  impression  that  all  those  heirs  were  of  full  age ;  on  the 
contrary,  it  is  manifest  that,  from  beginning  to  end,  the  Chancellor 
was  perfectly  aware  that  he  was  dealing  with  the  property  of  in* 
fants.  There  could  have  been  no  mistake  in  this  particular.  It  is 
said  that  the  instrument  of  the  29th  of  April,  1812,  induced  the 
court  to  sanction  the  sale  of  the  whole,  which  it  otherwise  woqU 
not  have  done.  But  the  court  had  previously  decreed  the  sale  of 
the  whole,  or  ^  such  part  of  the  property  in  the  proceedings  mcii' 
tioned  as  may  be  sufficient  to  pay  the  sums  due  from  WiBiam  Mt- 
cheU  to  the  heirs  of  James  MitdieUj^  excepting  Cooley's  Fidiery; 
and  no  more  having  been  sold  than  was  thus  authorized  by  die 
decree,  the  ratification  of  the  sale  certainly  could  not  be  objected 
to  on  that  account.  It  has  long  been  the  course  of  the  court  to 
ratify  sales  at  once,  with  the  consent  of  all  concerned;  and  the 
instrument  of  the  29th  of  April,  1812,  in  reference  to  that  prac- 
tice, merely  indicated  that  there  would  be  no  opposition  to  a  rati- 
fication from  those  parties.  But  it  is  the  habit  of  this  conit,  fer 
convenience,  to  carry  to  market  property  which,  in  a  sabseqoeit 
part  of  the  cause,  perhaps,  it  would  have  been  uimecessary  to  sd; 
looking  at  its  own  powers  of  setting  right  the  interests  of  all  partia 
as  among  each  other.  The  court  often  directs  real  estate  to  be  sold 
before  it  can  know  the  real  situation  of  the  personal  estate.  (/) 


(t)  Wecins  ».  Brewer,  «  H.  &  6.  Z»I.-^{J)  Holme  v.  Btmlef,  S  Yet.  1 ;  Lkfd 
K.  ^ohnee,  9  Vee.  06;  Uuunond  v.  Hammond,  aoti  SftS. 
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Aod  even  supposing  it  to  be  trae,  that  the  instrument  of  the  29th  of 
A4>rily  1812,  bad  an  influence  upon  the  trustee  and  the  Chancellor 
in  making  and  finally  ratifying  the  sale,  they  were  certainly  right  in 
thus  consulting  the  convenience  of  the  parties.  And  if,  in  truth, 
more  land  had  been  improperly  sold  than  was  absolutely  necessary 
to  meet  the  purposes  of  the  suit,  it  is  clear  that  a  purchaser  cannot 
be  allowed  to  come  in  aqd  object  to  the  sale  on  that  account,  {k) 

I  am,  therefore,  of  opinion  that  the  validity  of  this  sale  to  JWe- 
bam  Brown  cannot  be  affected  by  any  thing  that  has  been  shewn 
OB  this  ground. 

This  purchaser  asks  a  recision  of  the  sale,  in  the  next  place, 
upon  the  ground  that  suits  have  been  instituted  in  which  it  is  al- 
leged, and  appears  that  neither  the  late  James  MUchM^  the  ances- 
tor of  the  two  plaintifi,  nor  the  late  ¥fittiam  MUcheU,  the  ances- 
tor of  the  defendants,  to  the  decree  of  the  10th  of  March,  1812, 
under  which  the  land  was  sold,  had  any  title  to  it ;  and  that  in  one 
of  those  suits,  an  action  of  ejectment,  a  judgment  had  been  en- 
tered against  the  casual  ejector,  and  Freeborn  Brawn  had  been 
actually  turned  out  of  possession ;  and,  therefore,  as  the  court 
cannot  make  to  this  purchaser  a  good  tide,  he  ought  not  to  be 
compelled  to  pay  the  purchase  money. 

In  England,  it  seems  that  when  lands  are  decreed  to  be  sold, 
the  court,  in  most  instances,  undertakes  to  sell  a  good  title ;  and, 
therefore,  it  is  common,  in  such  cases,  to  make  a  reference  to  a 
master  to  see  whether  a  good  title  can  be  made  or  not  to  the  pur- 
chaser, who  will  not  be  compelled  to  take  a  doubtful  title.  (1)  In 
Maryland,  the  course  has  always  been  different ;  here,  as  to  all 
judicial  sales,  the  rule  caveat  emptor  applies,  (m)  The  court,  in 
no  case,  undertakes  to  sell  any  thing  more  than  the  title  of  the  par- 
ties to  the  suit ;  and  consequently  it  allows  of  no  inquiiy  into  the 
title  at  the  instance  of  a  purchaser,  or  any  one  eke.  The  court 
makes  no  warranty,  of  any  kind,  of  the  tide  sold  by  its  trustee ; 
and,  therefore,  cannot  listen  to  any  objection  as  to  defect  of  tide, 
or  be  involved  in  any  inquiiy  into  its  medidity.  (n) 

-     -         -  -        ■■  ■  s 

(k)  Latwfeh  v.Winford,  2  Bro.  C.  C.  S48 ;  Barks  «.  Crotble,  1  Ball  fc  Ben.  501. 
— <{)  Mariow  V.  Smith,  2  P.  WiU.  196 ;  Stiaw  v.  Wright,  S  Yes.  22 ;  Noel  v.  We»- 
toB,  Coop.  Rep.  188 ;  Coffin  v.  Cooper,  14  Vee.  205 ;  Roffey  «.  ShallcroM,  4  Mad. 
227;  Eyton  v.  Dicken,  2  Ezch.  Rep.  118.— (m)  Rldgely  v.  Gurtiell,  8  H.  &  McH. 
450;  The  Monte  AUegre,  0  Wheat.  644;  Finley  v.  Bank  U.  S.,  11  Wheat,  807.~ 
(n)  Toohnin  v.  Steere,  8  Meriv.  228 ;  Palmer  v.  Humphrey,  Cro.  Eliz.  584 ;  Gilbert 
Ezeeo.  85 ;  2  Harri.  Pra.  Cha.  150 ;  1  Newl.  Pra.  Cha.  880. 
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The  operation  of  this  general  rule  is,  in  many  respects,  mntoiBj 
beneficial;  for,  as  on  the  one  hand,  the  court,  by  selling  only  die 
title  of  the  parties  to  the  suit,  and  giving  no  warranty,  inTC^TCs 
itself  in  no  expensive,  dilatory,  and  troublesome  inquiries  into  the 
validity  of  the  title;  so  on  the  other  hand,  the  purchaser  is  not 
answerable  for  any  irregularity  of  the  court,  nor  for  any  disposHion 
which  it  may  make  of  the  purchase  money;  he  has  a  right  to  pre- 
sume that  the  c6urt  has  acted  correctly  in  decreeing  a  sale.    Bot 
as  die  oouit  offers,  and  he  takes  no  more  than  the  title  of  the  par- 
ties to  the  suit,  it  is  his  duty  to  see  that  all  who  have  an  interest 
in  the  property,  and  whose  right  ought  to  be  bound  by  the  decree, 
have  been  made  parties  to  the  suit  for  that  purpose,  and  have  been 
concluded  by  the  decree  Under  which  he  buys.     And  it  is  abo 
necessary,  for  the  same  reason,  that  the  purchaser  should  ascertain 
for  himself  whether  or  not  the  title  of  those  parties  may  not  be 
impeached  or  superseded  by  some  other  and  paramount  title.    For 
he  has  no  right  to  caU  upon  the  court  to  protect  him  fiom  a  title 
not  in  issue  in  the  case,  and  no  way  affected  by  the  decree,  (o) 

Here  I  might  stop  and  pronounce  a  final  decree,  that  these  two 
biUs  be  dismissed.  But  it  has  been  urged  that  the  Haiford  County 
Court,  although  clothed  with  power,  in  all  respects  equal  and  con- 
current with  this  court,  had,  in  effect j  no  jurisdiction  of  this  mat- 
ter;' because  it  was  merely  a  branch  of  a  suit  then  depending  here; 
and  because  the  prosecution  of  these  suits  in  that  court  thwarted 
and  was  incompatible  with  the  regular  progress  of  the  suit  here 
embracing  the  same  subject. 

It  is  obviously  necessary  for  the  public  good,  that  the  several 
courts  of  justice  of  our  system,  should  never  allow  themselves  to 
be  brought  in  collision  with  each  other.  And,  in  general,  they 
are  so  well  ordered  as  to  all  matters  of  common  law,  diat  they 
cannot  cross  each  other  in  any  way  whatever.  Unfortunatdy, 
however,  the  sphere  of  each  one  having  concurrent  equity  juris- 
diction has  not  been  so  well  described  as  to  prevent  occasioDdl 
interferences,  even  where  there  exists  the  most  decided  inteatioa 
in  each  to  confine  itself  strictly  within  its  own  orbit. 

Soon  after  I  came  here  I  was  made  sensible  of  the  necessity  of 
great  care  and  vigilance  in  order  to  steer  clear  of  any  collision 


(o)  Oiffatd  V.  Hort,  1  Seho.  k,  Lefr.  S86 ;  Bennett  v.  Hamill,  1  Seho.  8t  Lefr. 
Lloyd  9.  Jobnes^  9  Yes.  66 ;  Cnrtit  v.  Price,  12  Tee.  lOS. 
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"with  my  co-ordiiMtte  neighbouiSy  and  yet  haye  not  been  able  to  do 
so  upon  all  occasions;  beoaose  of  the  facts  of  the  case  i|ot  having 
been  AiUy  disclosed  in  the  first  instance.     In  a  case  where  the 
plaintiff  merely  represented  that  he  had  become  the  debtor  of  the 
defendant  by  bond,  on  which  judgment  had  been  obtained  at  law, 
^without  giving  him  all  the  <iredits  to  which  he  was  equitably  enti* 
tied ;  I  granted  an  injunction  to  stay  the  proceedings  at  law.     But 
on  its  being  clearly  shewn  by  the  answer,  that  the  plabtiff  at  law 
was  suing  there  on  a  bond  he  had  taken  as  a  trustee  under  a  de*- 
cree  of  the  county  court  of  equity,  I  not  only  dissolved  the  in- 
junction, but  dismissed  the  bill  with  costs,  on  the  ground  that  the 
proceedings  upon  the  bond  were  properly  a  branch  of  a  suit  de- 
pending in  another  court  of  equity  with  whose  movements  this 
coiurt  ought  not  to  intermeddle.    But  on  another  occasion,  when 
I  had  passed  a  decree  for  the  payment  of  a  sum  of  money,  and  ? 
the  party  had  sued  out  a  jSm  fadaSy  a  county  court  granted  an 
injunction  to  stop  the  further  proceedings  upon  that  fieri  fadoB* 
In  that  case  the  collision  was  palpable  and  direct.     I  determined, 
however,  to  submit,  and  without  pressing  the  conflict,  which  could 
have  been  attended  with  no  good  effect,  to  leave  the  error  to  be 
corrected  by  the  county  court  itself. 

The  recollection  of  these  circumstances,  has  suggested  the  pro- 
priety of  explaining  my  views  upon  this  subject  more  fully  tiian 
might  otherwise  have  been  deemed  necessary. 

It  has  been  thought  by  some,  that  where  any  one  court  of  com- 
petent authority,  had  in  any  manner  expressed  an  opinion  on  a 
aubjeot,  every  other  court  having  no  more  than  a  concurrent  juris- 
diction, was  thereby  precluded  from  taking  cognizance  of  the  same 
matter.  But  it  is  believed,  that  the  general  rule  is  not  so  entirely 
comprehensive. 

It  is  certain,  that  a  judgment  or  decree  upon  any  matter  put  in 
issue  between  the  same  parties,  in  relation  to  the  same  subject,  is 
a  complete  bar  to  any  subsequent  suit  for  the  same  matter.  So 
too,  after  a  suit  has  been  instituted,  and  is  then  depending  in  any 
court  of  competent  jurisdiction  in  this  state,  though  it  is  not  so 
with  regard  to  a  suit  in  a  foreign  court,  no  other  suit  can  be  main- 
tained ifx  the  same  subject  between  the  same  parties,  (p)  And 
even  if  the  one  suit  be  brought  in  a  court  of  common  law,  and 
the  odier  in  equity,  to  prevent  such  duplicate  vexation,  the  Court 

(p)  Bowne  v.  Joj,  9  John.  Bep.  221 ;  Walsh  v.  Dorkio,  12  John.  Kep.  99. 


002  BBOWN  •.  WALLACE. 

of  Chanceiy  will  put  the  plaintiff  to  his  ekction,  and  con^  Mm 
to  abandon  the  one  suit  or  the  other,  (q) 

These  rules  oan  only  apply  where  the  parties  and  the  subjed 
are  the  same  in  both  suits ;  but  if  there  be  any  essential  di&- 
rences  between  the  two,  either  as  to  parties,  or  subject  of  contio- 
yersy,  as  in  the  cases  under  consideration,  other  reasons  and  piiii- 
ciples  apply. 

It  has  been  said,  that  where  an  injunction  had  been  refused  Ij 
the  Chancellor,  it  could  not  be  granted  by  a  county  court  ixfon  the 
same  case;  or  the  reverse.  This  opinion  seems  to  be  sufficiently 
well  founded,  if  referred  to  a  case  in  which  the  first  bill  is  aduDy 
depending  at  the  tifne  when  the  second  application  is  made  to  die 
co-ordinate  court ;  or  where,  on  hearing  of  the  ^uurties,  or  by  de- 
fault, the  one  court  has  refused  or  dissolved  the  injunction  iqpoa 
the  same  case,  in  which  an  injunction  is  asked  for  in  die  other 
court.  Because,  if  all  that  had  been  done  in  the  one  court,  was  Id 
go  for  nothing  in  the  other,  a  party  might  in  ev«ry  instance,  as  a 
matter  of  course,  avail  himself  of  all  the  delay  to  be  had  in  the 
one  court,  and  then  take  advantage  of  the  identical  same  means  of 
procrastination  in  the  other  court,  after  a  solemn  judgment  had 
been  pronounced  there  upon  his  case,  without  resorting  to  die 
regular  course  of  setting  that  judgment  right  (r) 

But  an  injunction  is,  in  its  effects  and  consequences,  in  many 
respects,  analogous  to  a  prohibition.  The  object  of  an  injunctioa 
is  to  protect  the  citizen  from  harm,  by  acting  upon  the  peisoB 
complained  of.  The  same  object  is,  in  many  instances,  intended 
to  be  accomplished  by  a  prohibition^  which  acts  immediately  upoa 
the  inferior  tribunal ;  {s)  a  party  may  apply  to  each  one  of  the 
superior  courts,  in  succession  for  a  prohibition ;  and  his  ex  fmU 
application  having  been  refused  by  one,  is  of  itself,  no  ground  fat 
its  being  rejected  by  any  other  of  them,  {t)  I  therefore  do  not  see 
why,  upon  the  same  principles,  a  citizen  might  not  be  allowed  te 
take  his  chance,  by  a  first  ex  parte  application  of  obtaining  aa 
injunction  from  each  one  of  the  courts  having  jurisdiction  of  hii 
case,  in  like  manner  as  he  is  allowed  to  apply  to  each  one  for  a  jw- 
hUnHony  without  prejudice  firom  having  been  refused  by  another  of 
them ;  particularly  as  the  statute  (u)  does  not  require  an  injunctioa 

{q)  1  Newl.  Pnu  Cha.  246.— (r)  Reynolde  «.  Pitt,  19  Vei.  lS8.->(f )  Eden  I^ 
8.— (0  Smart  v.  WoUf»  S  T.  R.  S40;  Forum  Bom.  65.-.(«)  4  Ann.  C.  If,  s.  tt; 
KUty  Rep.  847. 
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bin  to  stay  waste  or  proceedings  at  lav,  to  be  filed  before  the  tub- 
pana  is  issued,  (to) 

Under  our  goyemment,  the  federal  courts  and  the  state'  courts 
baye,  in  many  instances,  a  concurrent  jurisdiction ;  and  either  may 
have  cognizance  of  the  case,  either  as  a  court  of  common  law  or 
of  equity.  If  the  plaintiff  and  the  defendant  be  citizens  of  different 
states,  the  suit  may  be  brought  in  either ;  but  if  the  suit  be  insti- 
tuted in  a  state  court,  its  proceedings  will  not  be  stayed  by  an 
injunction  firom  a  federal  court;  or  die  reverse;  not. because  the 
court  has  not  jurisdiction  of  such  a  subject  between  those  parties ; 
but  because  it  could  not  exercise  its  jurisdiction  in  that  case,  with- 
out bringing  itself  injuriously  in  conflict  with  another  tribunal, 
with  whom  it  ought  not  on  any  account  to  interfere,  {x) 

The  two  great  co-ordinate  courts  of  equity  of  England,  are  the 
High  Court  of  Chanceiy^  and  the  Court  of  Exchequer.  The  first 
is  the  prototype  of  this  court.  The  Exchequer,  as  the  phrase  is, 
has  two  sides ;  it  is  a  court  of  common  law,  as  well  as  of  equity. 
It  is  composed  of  a  plurality  of  judges ;  and  is,  in  all  respects,  a 
term  court;  being  in  these  particulars,  essentially  different  firom 
the  Court  of  Chanceiy ;  which  is  composed  of  only  one  judge,  and 
18  most  emphatically,  ahoays  open.  The  Exchequer,  like  our  fede- 
ral circuit  courts,  and  our  state  county  courts,  is  so  oi^anized,  that 
it  can  exercise  scarcely  any  of  its  equity  powers,  except  in  term 
time ;  and  owing  to  the  delays  and  expense  of  proceeding  with  its 
equity  business  only  firom  term  to  term,  the  continually  open  Chan- 
cery Court,  has  a  most  decided  advantage  over  the  Exchequer, 
which,  on  that  account,  is  almost  deserted  as  a  court  of  equity,  (y) 

In  this,  and  other  respects,  the  analogy  between  the  High  Court 
of  Chanceiy,  and  the  Court  of  Exchequer  of  England,  as  co-ordi- 
nate courts  of  equity,  and  the  High  Court  of  Chancery,  and  the 
county  courts  of  equity  of  Maiyland,  as  co-ordinate  courts  of  the 
same  description,  is  so  dose  and  strildng,  that  the  cases  in  relation 
to  the  conflicts  of  jurisdiction,  between  those  English  courts,  may 
be  applied  as  most  instructive  illustrations  of  the  effects  of  any 
similar  clashing  between  our  own  co-ordinate  courts  of  equity. 

It  is  a  rule  between  those  English  courts,  that  where  they  have 
both  an  entirely  concurrent  jurisdiction  of  the  same  matter,  that 

(w)  Williams  «.  Hall,  1  Bland,  19S,  note.— (x)  Diggs  v,  Wolcott,  4  Cnn.  179; 
McKim  V.  Vooibies,  7  Cran.  279.— (jf)  Crowtoy's  CiM»  2  Swan.  11;  1  Londoa 
Jarist,art  7. 
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<M>iirt  is  entitled  to  retain  the  suit  whidi  has  been  fint  commeneed. 
There  are  some  early  instances  of  disputes  between  those  tiibmnh 
in  which  the  one  has  issued  its  injandton  against  the  oficers  of 
the  other.  But  latterly,  there  la  no  inst^Ace  of  either  having  en- 
joined a  party  from  proceeding  in  the  other.  That  court  in  which 
the  suit  has  been  last  instituted^  or  in  which  the  pioceedingiB  are 
least  comprdiensive  and  perfect,  has,  in  genend,  given  way  to  die 
other;  or  forced  the  parties  to  betake  themsdves  to  that  court  in 
which  the  first  suit  was  instituted,  or  where  the  most  perfect  pro- 
ceedings were  then  depending.  But  after  a  bill  to  redeem  a  mortp 
gage  has  been  filed  in  one  court,  a  bill  to  foreclose  may  be  broof^ 
in  the  other;  and  a  cross  bill  may  be  filed  in  chancery  to  an  origi- 
nal bill  in  the  Exchequer ;  and  so  too,  either  court  will  f«l«ia  ito 
suit,  when  the  bill  in  the  other  has  been  dismissed*  (z) 

But  there  is  no  instance  to  be  met  with  in  which  either  one  of 
•the  English  courts  has  ever  attempted  to  hinder  or  stay  any  part 
of  the  proceedings  in  a  suit  which  had  been  ri^tfolly  institnted, 
and  was  tiien  progressing  in  the  other ;  as  by  enjolnii^  a  trustee 
proceeding  in  the  direct  execution  of  a  decree ;  or  staying  a  pro* 
ceeding  by  execution  to  enforce  the  payment  of  money  decreed  to 
be  paid ;  nor  has  it  been  ever  intimated,  tiiat  either  of  those  oomts 
would  call  before  it  the  parties  to  a  suit  depending  in  the  other  to 
give  an  account  of  acts  done  under  the  authority  of  the  odier;  or 
to  have  the  money  or  property  with  idiich  the  other  was  deaUsg, 
or  which  was  m  the  hands  of  its  ojficers  or  agents,  brought  in  to 
be  there  disposed  of  by  itself.  Yet  all  this  should  have  been  con- 
sidered and  adjudged  as  settied  and  correct,  as  between  thoie 
English  courts  in  order  to  sanction,  by  mere  analogoos  authority, 
what  appears,  by  these  proceedings,  to  have  been  done  by  the 
Harford  County  Court 

From  these  proceedings  it  appears,  that  there  never  has 
before  that  court  any  defendant  who  had  in  reality  any  thing 
than  a  bare  pro  forma  interest  in  the  matter  in  controversy;  for 
I  put  out  of  the  question  KerU  MUcheU  of  whom  the  plaiotifli 
made  no  complaint,  and  did  not  charge  as  a  party.   James  WaKaotf 

(g)  Vendan  0.  Hairey,  Nelaon,  19 ;  Newbarg  v.  Wren,  1  Vera.  SSO ;  Nidiohf  9^ 
Nicholas,  Free,  Cha.  546 ;  Coysgarne  «.  Jones,  Amb.  618 ;  Bullock  v.  BaOock,  S 
Swan.  698 ;  Jackson  v.  Leaf,  1  Jac.  &  Wal.  282 ;  Harrison  v,  Gorney,  2  Jac.  k  WsL 
668 ;  Glegg  v.  Legh,  4  Mad.  192 ;  Bushby  0.  M unday ,  6  Mad.  297 ;  Parker  «.  Lei$b, 
6  Mad«  116 ;  Pitcher  «.  Rigby,  4  Exch.  Rep.  80 ;  Myddleton  9.  Rushoat,  I  Ecdes. 
Rep.  81 ;  Kibblewhite  v.  Rowland,  8  Ecdes.  Rep.  412,  note,  s.  643 ;  1  Fowl.  Exch. 
Pra.  270 ;  1  Mad.  Cha.  128. 
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the  defendant  t#  these  bills,  was  no  more  than  an  agent  of  this 
court,  who  might  have  been  removed  at  its  pleasure.  He  had  no 
interest  of  his  own  in  the  matter.  Had  he  been  removed  there 
would  then  have  been  no  one  against  whom  that  court  could  have 
proceeded  with  effect ;  or  had  be  been  permitted  to  remain,  no  de- 
cree against  him  alone  could  have  bound  the  rights  of  the  real  par- 
ties to  the  original  controversy  who  were  no  parties  to  the  bills  in 
Harford  County  Court.  Had  James  Wallace^  as  a  trustee,  coUected 
any  money  as  the  proceeds  of  the  sale  he  made  under  the  decree 
of  this  court,  that  court  could  no  more  have  ordered  it  to  have 
been  brought  in  and  paid  over,  than  it  could  have  taken  money 
levied  and  held  officially  by  a  sheriff  of  an  adjacent  county  under 
an  execution  from  his  own  county  court ;  or  money  held  officially 
by  the  messenger  or  register  of  this  court,  (a)  If  Harford  County 
Court  could  not  have  exercised  powers  to  the  whole  of  this  extent, 
it  is  evident,  that  the  bills  which  that  court  allowed  to  be  filed,  and 
required  to  be  answered  by  James  Wallacey  the  trustee  of  this 
court,  should  have  been  dismissed  at  once. 

These  proceedings  are  not  only  incompatible  with,  and  calcula- 
ted to  cross  and  thwart  the  proceedings  of  this  court,  but  they 
were  absolutely  useless,  and  needlessly  troublesome ;  because  it  is 
manifest,  that  they  could  have  resulted  in  no  effectual  relief;  and 
because  this  court  could  have  reached,  in  the  most  effectual  man- 
ner, all  the  objects  aimed  at  by  those  bills  much  more  expedi- 
tiously^ and  at  a  far  less  expense.  Of  all  this,  had  this  case  been 
brought  to  a  final  bearing  before  Harford  County  Court,  I  am  satis- 
fied, it  might  and  would  have  been  convinced,  and  upon  that  con- 
viction would,  without  hesitation,  have  dismissed  these  bills. 

Therefore,  without  revising  or  reversing  any  thio^  which  has 
been  heretofore  done  by  that  court,  I  am  of  opinion,  that  in  conso- 
lidating and  dismissing  these  bills,  I  do  no  more  than  would  have 
been  done  by  that  tribunal,  as  well  upon  the  merits,  as  upon  the 
ground  of  the  incompatibBity  of  the  proceeding  with  the  suit  now 
depending  in  this  court. 

Whereupon  it  is  Decreed^  that  the  several  bills  of  complaint  filed 
in  Harford  Coimty  Court  by  the  late  Freeborn  Brown  and  William 
Brown  be,  and  the  same  are  hereby  consolidated  and  treated  as 
parts  of  the  bill  filed  on  the  5th  of  March;  1825,  as  if  the  same 
had  been  filed  on  the  8th  of  May,  1818.    And  it  is  further  Be- 


(a)  Jones  v.  Jones,  1  Bland,  461 ;  Alston  v.  Clay,  2  Hayw.  171. 
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erndy  that  tlie  injaaGtion  heretofore  granted  in  this  case  be,  aad 
the  aame  is  hereby  annulled  and  dissolved.  And  it  is  forther  A- 
erudy  that  the  bill  of  complaint  of  the  complatnants  as  hereiB 
before  consolidated,  be,  and  the  same  is  hereby  dismissed  with 
costs  to  be  taxed  by  the  register. 

See  this  case  as  reported  in  4  G.  &  J.  479. 
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All  proceedingi,  exhibits,  and  prooft  must  be  marked  filed  befin*  the/  ean  be  ne- 
ticed  by  the  coart — ^A  power  of  appointment  as  given  in  a  certain  will,  albved 
to  be  arbitrarily  exercised.— A  father,  so  ftr  as  he  is  aUe,  Is  bound  Id  oaiDtaa 
Ids  infant  children;  and  therefore  he  is  held  aceountaUe  for  ttie  pnili of  Ihait 
estate  held  by  him.-^  testator  cannot,  in  any  wi^,  place  bb  pereooal  estate  be- 
yond the  reach  of  his  creditors. — A  legatee  may  file  a  creditor's  biU^ — ^Wheie  a 
testator  may  pat  his  devisees  to  an  election  to  take  under  or  in  oppositioo  to  his 
will ;  the-  coort  may,  in  such  cases,  elect  for  iafants.«l«A  legacy  to  a  credilar  msyfl 
In  some  cases,  be  presumed  to  have  been  given  merely  at  a  satiifoctisB  ef  Ihr 
debt.— The  nature  of  a  devise  of  a  right  of  habitation.— A  deviee,  by  a  kOm, 
<for  the  support  of  the  family,'  must  include  the  support  of  the  devisor^  widow, 
with  the  maintenance  and  education  of  his  inftnt  children. 

This  bill  was  filed  on  the  6th  of  April,  1829,  by  EdmuMd  B. 
Addison^  and  Eliza  D.  Jlddison  his  wife,  against  WUSam  D. 
BounCf  Ann  D.  BotoUy  Walter  B.  Bowiiy  Kitty  Baioiej  Bichari 
D.  Botoiey  and  John  Contee.  The  bill  states,  that  Banick  Dmcketty 
bemg  seized  and  possessed  of  real  and  personal  property  of  yerj 
great  value,  on  the  16th  of  July,  1809,  made  his  last  will  and  tes- 
tament, which,  although  not  esdiibited  with  the  bill,  was  afterwsrds 
produced  and  admitted ;  and  so  far  as  it  affects  this  controTeisf , 
was  in  the  following  words : 

'I  give  and  devise  to  my  s(m-in-law,  William  Bawie^  of  HUfar, 
the  plantation  whereon  I  now  dwell,  likewise  the  lands  called  the 
Jeremiah  and  Mary,  and  the  resurvey  on  the  Jeremiah  and  Maiy, 
and  ten  acres  of  the  land  purchased  of  Henry  L.  Holly  to  be  laid 
off  at  the  north  end,  during  his  natural  life  only.  In  case  the  said 
BotDie  should  die  before  his  wife  Kittys  she  has  hereby  a  right  ta 
remain  on,  to  occupy  and  enjoy  all  the  aforesaid  lands  during  ber 
natural  life.  If  either  the  aforesaid  Bowie  or  his  wife  Kitty^  should 
cut  down,  or  suffer  to  be  cut  down,  the  enclosed  woods  below  my 
dwelling  house  for  cultivation,  their  title  to  cease  and  be  void  for 
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«Ter.  I  hereby  authorize  the  said  Bowie  to  designate  any  one  or 
more  of  his  children,  by  his  wife  KUiy^  who  shall  have  the  fee 
simple  in  all  the  aforesaid  lands.  My  will  being,  that  the  fee 
should  pass  to  aU  or  any  one  of  them  in  the  discretion  of  their 
^ther;  creating  this  uncertainty  of  designation  merely  as  a  motive 
to  good  conduct  in  them  all.' 

^I  give  and  devise  to  my  grandson,  WiUMm  Ducked  BcwUj  my 
Quarter  Plantation,  with  twenty  acres  of  the  land  purchased  6[ 
Henry  L.  Haily  to  be  laid  off  at  the  south  end.  In  case  the  said 
WiUiam  D.  Bowie  should  die,  leaving  no  lawiiil  issue,  then  my 
vrill  is,  that  my  Quarter  Plantation,  and  the  twenty  acres  afore^ 
said,  should  pass  to  the  next  eldest  son  of  WiUiam  BoufUy  of  Wal^ 
Uty  by  his  presept  wife  Kitty;  and  if  said  next  eldest  son  should 
die  without  lawful  issue,  in  like  manner  to  the  next  eldest  son,  as 
often  as  the  ease  shall  happen ;  giving  and  devising  to  such  eldest 
son,  in  fee  simple,  as  I  hereby  give  and  devise  to  my  grandson, 
WiUiam  D,  Bowie,  in  case  he  should  die  leaving  no  lawful  issue ; 
and  in  case  of  feilure  of  male  issue,  to  pass  m  fee  simple  to 
the  daughters  of  JWiam  Bowie,  of  WaUery  by  his  present  wife 
Kitty.' 

4  give  and  bequeath  to  my  son*in-*law,  WiUiam  Bowie,  of  Wal^ 
teff  one-third  of  my  negroes.  The  whole  of  my  negroes  to  be 
valued  by  two  impartial  men,  not  related  to  either  side,  and  divided 
into  three  classes,  as  equal  in  value,  considering  age  and  sex,  as 
can  be,  and  theq  each  class  to  be  distributed  by  lot ;  the  first  num- 
ber giving  the  first  choice ;  the  second  number  giving  the  second 
choiee;  and  the  third  number  giving  the  third  choice.  .But  in 
case  WiUiam  BouHe,  of  WaUer,  should  set  up  a  claim  to  any  of 
the  negroes  at  either  place,  more  than  then  at  the  Quarter,  he 
and  his  wife  to  be  baned  from  any  right  or  title  to  my  real  estate. 
Also,  one-third  of  my  stock  of  all  sorts,  to  be  valued,  olsssed,  and 
distributed  as  the  negroes  aforesaid ;  likewise,  all  my  household 
and  kitchen  furniture,  except  what  I  bequeath  hereafter,  I  give  to 
my  son-in-law,  WiUiam  Bowie,  of  JVcUer.  I  give  and  bequeath 
to  my  grandson,  WiUiam  D.  Bowie,  one-third  of  my  negroes, 
and  one-third  of  my  stock  of  all  sorts.  All  my  plate,  one  eight- 
day  clock,  two  large  looldog-glasses,  two  feather  beds,  and  their 
furaituiie.  I  give  and  bequeath  the  other  third  of  my  negroes  and 
stock  of  all  sorts,  to  the  rest  of  the  children  of  WiUiam  Bowie,  of 
WaUer,  by  his  present  wife  Kiity^  as  they  arrive  at  age,  or  many, 
share  and  sh^re  alike.    I  mean  the  age  of  sixteen,  for  girb.    It 
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is  my  will,  that  the  crops  made  at  the  Quarter,  except  grain,  far 
the  use  of  the  family,  be  sold,  and  the  money  arising  tbereftom, 
^er  the  payment  of  all  expenses,  be  a  common  fund  for  fhe  sup- 
port of  all  the  children  of  William  Baurie^  of  Walter y  by  his  preseat 
wife  KUtyj  until  my  grandson,  William  D.  Anoie,  shall  arriye  at 
the  age  of  twenty-one,  or  day  of  marriage,  when  he  will  herebj 
bave  a  right  to  receive  every  thing  I  have  devised  and  bequeathed 
to  him.  I  give  and  bequeath  to  my  grandson,  WiUiam  D.  ibm, 
all  the  money,  bonds  and  notes,  of  which  I  shall  die  possessed, 
after  my  just  debts  and  funeral  charges  are  paid.  If  his  fcther 
should  think  it  advisable  to  lay  it  out  in  land  fbr  him,  should  any 
be  offered  convenient  to  my  Quarter  Plantation,  I  give  bim,  by  dus 
my  will,  power  to  do  so.  In  case  WiUiam  Baurie^  of  Walter^ 
should  die  before  my  grandson,  VKlUam  Z7.  Botoie,  shall  anive  at 
the  age  of  twenty-one,  or  day  of  marriage,  my  vrill  and  desire  is, 
that  my  brother,  baac  Duckett^  take  his  part  of  my  estate  into  hii 
possession,  for  the  use  and  benefit  of  my  said  grandson.  And 
lastly,  I  do  hereby  constitute  and  appoint  WiUiam  Bowie  to  be  sole 
executor,  of  this,  my  last  will  and  testament.' 

The  bill  further  states,  that  afterwards,  Baaruck  Duckett  died, 
that  this,  his  will,  was,  on  the  9th  of  October,  1810,  proved  ac- 
cording to  law ;  and  that  immediately  thereupon,  WiUiam  Bowte^ 
of  Walter^  entered  upon  the  real  estate  so  devised  to  him,  and  con- 
tinued to  hold  the  same  until  his  death ;  who,  being  also  seized 
and  possessed  of  other  real  and  personal  estate  of  yeiy  great  value, 
on  the  10th  day  of  September,  1826,  made  his  last  will  and  testa- 
ment, which  is  in  these  v^ords. 

'My  father-in-law,  the  late  Baruck  Duckett^  haying  devised  his 
dwelling  plantation  to  me  during  life,  and  also  the  land  called 
Jeremiah  and  Mary,  and  the  resurvey  thereon,  with  power  and 
authority  to  me  to  designate  any  one  or  more  of  my  diildren  bj 
his  daughter,  and  to  devise  it  to  them  in  fee,  at  my  discretion ;  I 
do  dcTise  the  same  to  my  son  Waiter  Barack  Bawiey  and  my 
daughter  KUtyy  their  heirs  and  assigns  for  ever,  in  the  following 
proportions,  that  is  to  say :  to  my  daughter,  KUty  Bowies  I  give 
and  devise  three  hundred  and  fifty  acres  of  my  dwelling  plantatioo, 
to  be  laid  off  in  convenient  and  proper  form,  at  the  comer  of  my 
plantation,  next  adjoining  the  lands  of  my  brother  W(Biier  and 
OabrUl  DuvaUy  to  her,  her  heirs  and  assigns,  for  ever.  And  I 
give  and  devise  to  my  said  daughter,  her  heirs  and  assigns  for 
ever,  one-half  of  the  lands  which  I  ovm,  and  which  were  purchased 
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of  Robert  Walters  and Clark.    I  give  and  devise  to  my  son, 

Walter  B.  Bcwie^  his  heirs  and  assigns  for  ever,  all  the  residile  of 
Ae  lands  devised  as  aforesaid  hj  Baruck  Duekett;  except  ten 
acres  purchased  of  Henry  L.  Hall;  and  all  the  residue  of  my 
dwelling  plantation,  except  the  three  hundred  and  fifty  acres  afore* 
said ;  the  same  to  be  bounded  by  a  line  drawn  from  the  comer  of 
Dr,  MagilPs  land,  to  Yaung^s  north-west  corner,  running  nearly 
as  the  fence  now  stands,  which  is  to  be  the  dividing  fence ;  sub- 
ject however,  to  the  restrictions  and  conditions  herein  after  ex- 
pressed. I  give  and  devise  to  my  daughter,  Eliza  D.  Bomiy  her 
heirs  and  assigns  forever,  all  tiie  land  purchased  of  Mr.  Contee^ 
called  Ranelagh.  I  give  and  devise  to  my  son,  WtUiam  D.  Bowie, 
his  heirs  and  assigns  for  ever,  ten  acres  of  land  purchased  oi  Henry 
L.  Hall.  I  give  and  devise  to  my  son,  Walter  B.  Bowie,  his  heirs 
aind  assigns  for  ever,  twenty  acres  of  land  purchased  of  .Afr.  Ogk. 
I  give  and  devise  to  my  beloved  wife,  for  and  during  her  natural  life, 
the  remaining  half  of  my  lands,  purchased  of  Walters  and  CSark ; 
and  also,  aH  the  remainder  of  the  lands  formerly  Jforwoo^s  and 
Fhlconer^s,  lying  to  the  eastward  of  the  line  before  mentioned, 
drawn  from  Dr.  MagiWs  comer,  to  the  comer  of  Mr.  Young^s 
land ;  and  after  her  decease,  I  give  and  devise  the  same  to  my  son, 
Hiehard  D.  Bowie^  his  heirs  and  assigns  forever.' 

4t  is  my  desire  and  will,  that  my  wife  and  daughters,  and  her 
son,  shall  have  a  home  at  my  mansion  house,  until  my  son  Walter 
shall  arrive  to  the  age  of  twenty-one  years ;  peaceably  to  be  en- 
joyed by  them,  without  interruption  or  molestation  of  my  son  Wal- 
ter ;  and  if  he  should  make  claim  and  disturb  them  in  their  enjoy- 
ment of  said  home,  then  it  is  my  will,  and  I  do  hereby  declare 
void  and  of  no  efiect,  the  devise  to  him  herein  before  made.  And 
it  is  fiirther  my  will,  that  all  the  property  be  kept  together,  and 
worked  by  the  famUy  slaves,  until  my  son  Walter  shall  arrive  to 
full  age ;  for  the  support  of  the  family ;  the  whole  of  the  net  profits, 
after  payment  of  my  debts,  to  be  equally  divided  between  my  chil- 
dren, EKza,  Wdier,  Kitty,  and  Richard.'  I  give  and  bequeath 
all  my  furniture,  to  my  wife,  and  my  five  children,  specificaUy, 
share  and  share  alike.  I  give  and  bequeath  to  my  wife,  the  fol- 
lowing negro  slaves,  viz:  Jerry,  LitUe  Jerry,  Ben,  ReiiAen,  and 
Cato,  and  Rachael  and  MiUy,  that  came  by  his  wife,  and  Maria. 
All  the  residue  of  my  personal  estate,  I  give  and  bequeath  to  my 
wife  and  her  son,  and  to  my  children,  Eliza,  Walter,  znd  Kitty, 
specifically,  share  and  share  alike.    And  lastly,  I  do  hereby  ap- 
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point  my  soii>  WSUam  JD.  Boioie^  and  my  friend^  Jdm  CbHtei 
Esq.  joint  executors  of  this  my  last  will  and  testament' 

The  bill  further  states,  that  soon  after  making  this  will,  WiMiam 
BwfUy  of  Walter^  died ;  that  on  the  16th  of  Septemberi  1826,  it 
was  proved  according  to  law,  and  letters  testamentary  granted  to 
the  executors,  these  defendants  WiUiam  D.  Bourie  and  John  Omkt^ 
who  took  possession  of,  and  have  used  and  cultivated  the  tesAatoi'k 
real  and  personal  estate;  that  the  testator,  at  the  time  of  his  deaA, 
left  a  widow,  the  defendant  Atinj  and  the  defendants  IFUKsm,  of 
fuH  age,  and  Waiier  and  Eiily^  and  the  plaintiff  EKzOy  his  chil- 
dren by  his  former  wife,  the  daughter  of  the  testator  Borudb,  and 
the  defendant  RicJiardy  a  child  by  bis  second  wife,  the  dcfendsBt 
Jinny  who  werd  infants  under  twenty-one  years  of  age ;  that  the 
executors  have  fallen  into  several  errors  as  to  the  true  construction 
of  the  will  of  their  testator,  and  have  accordingly  applied  it  to  the 
prejudice  of  the  plaintiffs;  that  the  family  have  resided  at  the 
mansion  house,  and  have  been  supported  out  of  the  {Nro&ts  of  the 
estate,  as  directed  by  the  will  of  the  testator  WiUiam  untQ  some 
of  the  childr^  were  sent  out  to  school,  and  that  the  exeoaton  had 
made  no  allowance  to  the  plaintiff  Eliza  for  her  maintenance,  fce. 
Whereupon  the  bill  prayed  that  the  will  of  the  testator  lliliafli 
might  be  carried  into  effect  under  the  direction  of  the  cowl;  ttml 
the  executors  might  be  ordered  to  account,  and  that  the  pbdatifi 
might  have  such  other  relief  as  the  nature  of  their  case  voifjA 
require. 

On  the  10th  of  July,  1829,  the  defendants  WUliam  D.  Bomii 
and  John  Coniee  put  in  their  joint  answer,  m  which  they  a^miHiMl 
the  marriage  of  the  plaintiffs  and  the  vnlls  of  the  testators  Banek 
and  WiUiam  \  that  they  had  obtained  letters  testamentary  under 
the  will  of  the  latter ;  had  taken  possession  of  his  estate,  and  set- 
tled with  the  Orphans  Court  accordingly ;  that  the  real  and  per- 
sonal  estate  of  the  testator  WiUiam  had  been  kept  together,  and 
the  family  supported  as  directed  by  his  will,  &c. 

The  defendant  Arm  D.  Bowie^  on  the  29th  of  September,  1829, 
put  in  her  answer,  in  which  she  referred  the  court  to  the  two  wilb 
for  their  true  construction ;  and  in  regard  to  the  personal  estate  of 
her  deceased  husband  referred  to  the  accounts  of  his  executois, 
passed  by  the  Orphans  Court,  and  submitted  the  claims  of  die 
plaintiffs  to  the  decision  of  the  Chancellor.  On  the  same  day  the 
infant  defendants  filed  their  answers  by  tlieir  guardian  ad  Ittaa,  in 
which  they  say  that  they  have  no  partic^lar  knowledge  of  dM 
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matten  stated  in  the  biH,  pnj  that  tbeir  intereet  may  be  protected, 
Bud  leave  the  plaibtifis  to  prove  their  ease. 

After  vbich  ihe  case  was  bionght  before  the  coortt  and  with  the 
conaent  of  the  solicitors  of  the  parties,  the  foIUnriag  dectae  ma 
passed. 

2d  October,  IW^.-^Bumd,  C^maaor.'—Deened,  that  this  cast 
be,  abd  the  same  is  hereby  referrad  to  Hie  auditor,  with  directions 
to  take  an  account  of  the  estate  of  the  late  JKlUom  Bmrit,  of 
Walter,  which  has  come  into  the  possession  of  the  defendanta  IfU- 
ham  D,  Boujie  and  John  CofUee  as  hia  executors  or  otherwise.  And 
that  the  auditor  also  report  the  gross  valae,  and  annual  value  of  the 
states  of  Barucfo  Duckttt,  deceased,  which,  by  his  last  will  and 
testament,  was  devised  to  WiUiam  Bfiuit,  of  Waiter,  deceased, 
for  life,  with  the  power  of  appointiiig  or  disposing  of  the  same  to 
and  amongst  his  children,  end  of  the  several  parcels  thereof  which 
are  devised  or  disposed  of  by  the  last  will  and  testament  of  aaid 
WUUmn  Bonne,  of  Waiitr,  deceased.  And  also  the  gross  value 
snd  the  annual  vahie  of  the  estate  of  the  said  fPiUiom  Bowie,  of 
WaUer,  deceased,  and  of  the  several  parts  or  parcels  thereof, 
which  are  devised  by  his  last  will  and  testament  to  and  amongst 
his  children  respectively.  And  also  the  amount  of  die  debts  of  the 
■aid  W&Uam  Boieie,  of  Walter,  deceased,  which  yet  remain  unsa- 
tisfied. And  the  said  auditor  is  also  re<]uired  to  report  the  ages  of 
the  widow  and  children  of  the  said  testator,  and  what  would  be 
proper  allowances  to  be  made  for  the  support  of  the  testator's 
&mily,  and  the  complainant  Elixa.  And  whether  it  would  be  to 
the  interest  snd  advantage  of  the  said  defendants  Walter  and 
iRtfy  to  take  under  the  will  of  their  grandfatho-,  or  under  the  wiD 
of  their  father.  And  the  auditor  Is  required  to  state  such  other 
accounts,  and  report  such  other  facts  and  circumstances  in  rela- 
tion to  the  matters  in  issue,  as  may  be  required  by  either  party. 
And  shall  make  bis  report  from  the  evidence  aheady  in  the  case, 
and  such  other  testimony  as  shall  be  produced  before  him  by 
either  party,  on  giving  the  usual  notice.  And  either  par^  shall 
have  liberty  to  take  depositions  of  witnesses  before  a  justice  of 
the  peace,  on  giving  three  days*  notice  thereof  to  the  adverse 
party,  or  their  counsel.    All  equity  to  be  reserved  for  final  hearing. 

After  which,  the  auditor,  by  bis  report  bearing  date  on  the  liret 
day  of  May,  1830,  says,  thst.in  obedience  to  this  decree,  and  after 
the  usual  notice  to  all  the  parties,  he  had  attended  at  bis  office. 
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and  taken  the  depositions  of  witnesses,  and  anumg  otfien,  the 
depositions  of  the  defendants  TFtUtom  P.  Bomt  and  John  QmUij 
who,  by  an  order  passed  on  the  14th  of  January,  1830>  were  alloved 
to  be  examined,  subject  to  all  just  exceptions. 

The  auditor  further  says,  that  he  had  examined  the  proceedings, 
and  supposes,  that  the  real  estate  which  was  devised  by  jBarvdb 
Duckett  to  William  Bowie,  of  Walter,  and  which  he  devised  to 
his  children,  Walter  and  Eitty,  is  to  be  treated  as  parcel  of  'aD 
the  property'  devised  by  the  testator  WHiiamy  to  be  kept  together 
and  worked  by  the  fiunily  slaves,  until  Walter^ s  airival  at  age,  for 
the  support  of  the  family.    He  also  supposes,  that  the  negroes 
devised  by  the  testator  Baruckj  to  the  younger  children  of  the  tes- 
tator William,  to  vest  on  their  airival  at  age ;  and  which  are  now 
retained  by  the  executors  of  the  testator  WUliam,  as  the  shares  of 
the  infants  Walter  and  Kitty,  are  to  be  treated  as  part  of  the  estate 
of  the  testator  WilUam^  until  their  arrival  at  age ;  and  their  profits 
until  that  period,  are  to  be  accounted  for  as  pared  of  said  estate. 
Assuming  these  positions,  the  auditor  has  stated  an  aceoont  be- 
tween the  executors  of  WUliatn,  and  his  estate,  in  which  ihey  are 
charged  with  the  balance  of  the  personal  estate  in  their  hands,  at 
the  date  of  their  last  administration  account,  and  with  the  appraiaed 
values  of  the  aforesaid  land  and  negroes  to  the  first  day  of  Jannaiy 
last ;  and  are  allowed  ten  per  cent,  commission  on  the  amount  of 
the  inventoiy  of  the  personal  estate  returned  by  them ;  and  tht 
additional  property  and  profits  accounted  for  by  them,  and  firt 
per  cent,  commission  on  the  amount  of  debts  collected;   fiom 
which  account,  there  appears  in  the  hands  of  the  executois,  a 
balance  of  $12,223  48 ;  consisting  in  the  whole,  or  for  the  greater 
part,  of  specifics.    The  executor  TFtSunn  D,  Bowie j  in  his  dqio- 
sition,  estimates  the  amount  of  the  outstanding  debts  at  ^,000. 
But  no  claim,  except  that  of  the  plaintiff's,  which  is  stated  and 
returned  herewith,  has  been  exhibited;  nor  have  the  crediteis 
been  notified  to  produce  their  claims.    The  auditor,  is  therefor^ 
unable  to  mak^  any  appropriation  of  the  balance  in  the  hands  of 
the  executors. 

The  auditor  further  reports,  that  by  the  last  will  of  the  testator 
William,  'all  the  property'  is  devised  to  be  kept  together  and 
worked,  until  his  son  Walter^s  arrival  at  age,  for  the  support  of 
the  family;  and  the  net  profits,  ailer  payment  of  the  testator's 
debts,  are  to  be  divided  amongst  his  children,  EUaa,  WeUter,  SSUy 
and  Richard.    And  after  several  specific  legacies,  <all  the  residtw^ 
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of  his  'persQnal  estate'  is  bequeathed  to  his  vife,  and  the  befor? 
named  children.  The  auditor  supposes  that  the  testator's  debts 
are  charged  in  the  first  instance,  upon  the  profits  of  the  estate; 
and  that  as  between  the  legatees,  the  personal  estate  is  liable  only 
in  the  event  of  a  deficiency  of  profits  to  satisfy  that  charge.  In 
strictness  then,  the  accounts  of  the  administration  of  the  personal 
estate  should  be  kept  distinct  fix>m  the  accounts  of  the  profits  of 
the  whole  estate.  But  upon  examination  of  the  account  passed 
by  the  executors,  and  of  the  testimony,  he  is  satisfied,  that  no 
advantage  can  result  from  such  a  separation,  which  wotdd  com* 
pensate  for  its  increased  expense ;  as  the  amount  of  the  testator's 
debts  will  greatly  exceed  the  net  profits,  which  under  the  most 
favourable  circumstances,  might  be  derived  from  the  estate.  The 
auditor  has,  therefore,  for  the  present,  adopted  the  accounts  as 
passed  by  the  executors ;  and  proposes,  in  the  future  distribution 
of  the  balance  in  the  hands  of  the  executors,  to  treat  the  same  as 
the  residue  of  the  testator's  personal  estate. 

The  auditor  further  reports,  that  the  real  estate  of  the  testator 
JBaruckj  which  he  devised  to  the  testator  WiUiamj  for  life,  was 
worth,  at  the  time  of  the  death  of  the  testator  William^  the  sum  of 
$22,433  33 ;  and  is  of  the  same  value  at  the  present  time ;  and 
the  average  annual  values  thereof,  at  the  aforesaid  periods,  are  esti- 
mated at  four  per  cent,  on  the  gross  values,  or  $897  33.  That 
the  devise  to  Kitty  JBowie^  includes  about  one  hundred  and  Mtj 
acres  of  land  of  said  estate,  which  is  supposed  by  WiUiam  D. 
Bowiey  in  his  deposition,  to  be  worth  $30  per  acre,  or  $4,500,  at 
the  aforesaid  periods ;  and  the  average  annual  values  at  said 
periods,  are  estimated  at  four  per  cent,  on  the  gross  values,  or 
$180.  That  the  devise  to  WaUer  B.  Baurie,  includes  about  three 
hundred  acres  of  said  estate,  worth  $50  per  acre,  $15,000,  and 
about  two  hundred  acres,  worth  $10  per  acre,  $2,000,  maldog 
$17,000 ;  and  the  annual  values  thereof,  as  aforesaid,  are  estimated 
at  four  per  cent,  or  $680. 

The  auditor  further  reports,  that  the  depositions  of  Samuel 
Spriggy  Robert  Bowie^  Mftley  Yaungy  and  John  Conteey  are  inde* 
finite  and  unsatisfactoiy,  as  to  the  value  of  the  real  estate  of  the 
testator  WiUiam.  The  deposition  of  William  D.  Bowie^  is  more 
particular,  and  thC'  auditor  has  adopted  his  estimates  of  the  value 
of  said  estate.  The  accompanying  statements  shew  that  the  real 
estate  of  the  testator  TFilKom,  was,  at  the  time  of  his  death,  and 
ib  at  the  present  time,  worth  $49,250  \  and  the  average  annual 
78  v.2 
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yalues  thereof,  at  said  periods,  are  estimated  at  four  fff  cent^  opea 
the  gross  Talue,  6t  $1,970;  and  that  the  residue  of  the  persond 
estate  of  said  deceased,  is  worth  $20,935  70.  That  the  real 
estate  devised  to  Walter  B.  Bowie^  may  be  valued  at  $6,200; 
and  the  annual  value  thereof,  at  $248 ;  and  the  personalty  devised 
to  him,  is  valued  at  $4,187  14.  That  the  real  estate  devised  to 
the  complainant  EKza^  may  be  valued  at  $15,760;  and  the  annual 
value  thereof,  at  $630 ;  and  the  personalty  devised  to  her,  is  valned 
at  $4,187  14.  That  the  real  estate  devised  to  KiUy  Bowiej  may 
be  valued  at  $8,400;  and  the  annual  value  thereof,  at  $336;  and 
the  personalty  devised  to  her,  is  valued  at  $4,187  14.  Thai  die 
real  estate  devised  to  Richard  D.  Bowky  may  be- valued  at  $18,900; 
and  the  annual  value  thereof,  at  $756 ;  and  the  personalty  devised 
to  him,  is  valued  at  $4,187  14. 

The  auditor  further  reports,  that  fix>m  the  testimony,  it  appears, 
that  Ann  D.  Bowie^  the  widow  of  the  deceased,  was  at  that  time, 
forty-five  years  of  age ;  that  the  complainant  Eliza,  was  twenty* 
one  years  of  age ;  that  the  defendant  WaUer^  was  eighteen  yean 
of  age ;  that  the  defendant  KUiy^  was  fourteen  years  of  age ;  and 
that  the  defendant  Richard^  was  five  years  of  age.  That  a  rea- 
sonable allowance  for  the  support  of  the  testator's  family,  reading 
at  the  mansion  house,  would  be  the  sum  of  $1,000  per  toiwmm; 
that  the  sum  of  $593  75  per  annum j  would  be  a  reasonable  allow- 
ance for  the  maintenance  and  education  of  the  defendant  WaUer^ 
who  is  now  at  a  boarding  school;  that  the  sum  of  $468  75  per 
annum^  would  be  a  reasonable  allowance  for  the  maintenance  and 
education  of  the  defendant  Kitty ^  who  is  now  at  a  boarding  scfaooL 
And  that  the  sum  of  $443  75  per  annum^  would  be  a  reasonable 
allowance  for  the  maintenance  of  the  complainant  Eliza.  And  as 
no  moneys  have  been  advanced*  to  her  since  her  marriage,  the 
auditor  reports,  that  the  sum  of  $695  21  would  be  a  reasonable 
allowance  to  be  made  to  the  complainant  for  her  maintenance,  ftaok 
the  time  of  her  marriage  to  this  date. 

The  auditor  further  reports,  that  it  will  be  the  interest  and 
advantage  of  the  defendants  Walter  and  Kitty^  to  take  under  the 
will  of  their  father.  The  testator  Baruckj  devised  certain  lands  to 
the  testator  WUliamj  for  life,  with  a  power  to  devise  it  to  certain 
of  his  children ;  and  also  bequeathed  one-third  of  his  negroes  and 
stock  of  all  sorts,  to  the  younger  children  of  the  testator  William^ 
by  his  then  wife.  The  testator  WHUam^  after  referring  to  the  viO 
of  the  testator  Baruck^  devised  those  lands  to  his  son  TVUfar ,  and 
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Us  daughter  ESiitf  ;  and  then  declared,  that  his  wife  and  daughters, 
and  her  son,  should  have  a  home  at  his  mansion  house,  &c.  The 
auditor  understands,  that  the  guardian  for  the  said  Wtdier  and 
JSSttjfy  contends,  that  the  last  will  of  Baruck  Ducketty  deceased, 
conferred  on  the  testator  TFtBiom,  a  power  of  appointment  merely ; 
and  that  the  said  Kitty  and  Walter^  a9  his  appointees  are  seized 
of  the  absolute  fee  simple  of  the  real  estate  of  the  said  Baruck^ 
freed  from  the  charges  for  the  payment  of  debts  and  support  of  the 
fiimilj,  which  the  testator  Williamy  has  attempted  to  impose  thereon. 
The  other  devisees  of  the  testator  WUUam,  insist,  that  the  said 
Walter  and  Kititf  cannot  claim  the  aforesaid  real  estate,  in  anj 
other  manner  dian  as  it  is  devised  to  them ;  or  if  they  can  and 
wiU  claim  the  said  real  estate,  free  from  the  aforesaid  charges,  then 
they  must  abandon  all  other  benefit  which  might  otherwise  accrue 
to  them  from  the  will  of  their  frither. 

And,  in  conclusion,  the  auditor  further  reports  and  observes, 
that  the  question  of  election  is  then  supposed  to  be,  whether  it  will 
be  more  to  the  advantage  of  the  said  Walter  and  KUtyj  to  take 
an  unincumbered  fee  simple  in  the  said  real  estate,  than  to  take 
the  same  with  the  charges  imposed  by  the  will  of  their  ftither,  and 
the  benefits  conferred  on  them  by  that  will.  As  to  the  defendant 
KMyy  it  is  clearly  for  her  interest  to  take  under  her  fiither's  will. 
Her  share  of  the  real  estate  of  her  grandfather  Ducketty  is  valued 
at  $4,500.  The  real  estate  devised  to  her  by  her  father,  is  valued 
at  $8,400 ;  and  the  personal  estate  at  $4,187  14.  The  income 
which  she  might  derive  from  the  estate  of  her  grandfather,  is  esti- 
niated  at  $180  per  .annum.  Her  expenses,  which  have  been 
charged  upon,  and  have  been  defrayed  out  of  the  profits  of  the 
aggregate  estate,  are  estimated  at  $468  75  per  annwn.  The  real 
estate  of  the  said  Baruck  Ducketty  deceased,  which  is  devised  to 
die  said  JVdUer  by  his  father,  is  valued  at  $17,000.  Its  annual 
income  is  estimated  at  $680.  The  father  having  died  in  1826, 
and  the  charges  for  payment  of  debts,  and  support  of  the  family, 
being  limited  to  the  said  WaUer^s  arrival  at  ag6,  which  will  happen 
in  1832,  the  value  of  those  charges  may  be  estimated  at  $4,080. 
His  expenses,  which  are  charged  upon  and  have  been  defrayed  out 
of  the  profits  of  the  aggregate,  are  estimated  at  $593  75  per 
annum;  or  for  the  term  aforesaid,  at  $3,562  60.  The  realty 
devised  by  the  father,  is  valued  at  $6,200 ;  and  the  personalty  at 
$4,187  14;  making  the  advantages  to  be  derived  from  the  fa- 
ther's will,  amount  to  $13,049  64.  All  which,  is  respectfully 
submitted. 
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The  eoiDt>IainSints  excepted  to  this  report  and  accomifs  of  tte 
auditor ;  finty  because  they  admit  the  claims  of  WaUer  and  tOttg 
Bowie  to  two-thirds  of  certain  negroes  devi^  by  Baruck  DmchtA 
to  the  other  children  of  WUUam  BowU^  of  WaUer  ;  second,  be- 
cause they  assume,  that  said  two-thirds  is  to  be  used,  and  their 
profits  accounted  for  as  parcel  of  said  BawieU  estate ;  and  tkirif 
because  they  make  no  allowances  to  the  said  other  children  for  the 
services  of  said  negroes  so  bequeathed  to  them  from  the  death  of 
said  Ducketi. 

The  defendants  excepted  to  so  much  of  this  report  and  aocomrfs 
of  the  auditor  as  allow  to  the  complainants  hire  for  the  negroes  left 
to  her  by  Baruck  Duckeit  before  the  arrival  of  her  brother  Wtikr 
at  the  age  of  twenty-one  years ;  because,  under  the  will  of  her 
father,  WUSam  Bumty  to  which  the  complainants  are  understood 
to  assent,  and  under  which  they  make  daim  to  all  the  property  left 
thereby  to  the  complainant  BUixaj  the  said  negroes  were  to  be  re- 
tained and  worked  by  his  executors  for  the  benefit  of  the  wboie 
estate :  nothing,  therefore,  can  be  claimed  by  the  complainants  fiir 
their  hire ;  second^  they  except  also  to  an  allowance  being  made 
for  the  maintenance  of  said  EKza;  because  of  the  proTision  made 
for  her  at  the  mansion  house ;  and  iMrdlyy  they  except  to  any 
allowance  to  the  complainants  of  any  part  of  the  profits  of  the 
estate  which  the  defendants  fFalter  and  KUty  claim  under  the  wiD 
of  their  grandfather  Jhtcketty  and  the  appointment  by  their  father 
WUlimn  Bowie^  as  stated  in  the  proceedings;  because  the  said 
WaUer  and  KUty  are  entitled  to  claim  the  same,  and  wiU  hold  the 
same,  under  the  will  of  their  grandfather ;  and  wiD  hold  the  same 
absolutely.  The  will  of  WUliam  JBotoie,  their  fether,  does  give 
them  the  same,  and  could  not,  and  it  is  contended  does  not  subject 
it  to  any  incumbrances,  charges,  or  conditions, 

2&A  JiiiMj  1830.— Bland,  CAancsOor.— Having  disposed  of 
the  previously  argued  cases,  I  this  day  opened  the  bundle  of 
papers  of  this  case,  which  was  argued  on  the  1st  instant,  and  find 
that  there  are  several  reports  and  papers  not  marked  filed,  which  I 
take  it  for  granted  the  parties  deem  important,  and  wish  to  have 
considered  as  a  part  of  the  proceedings  in  this  case. 

Upon  whieh  I  would  observe,  that  it  has  been  the  regular  course 
of  tins  court  during  the  provincial  government,  and  thence  down 
to  the  present  time,  to  mark  as  filed  all  pleadings,  exhibits  and  pa- 
pers, more  especially  the  reports  firom  the  regular  or  any  special 
auditor,  as  of  the  day  on  which  they  are  lodged  in  or  returned  to 
the  Chanceiy  oi&ce«  All  bills^  except  such  as  pray  for  an  injanc- 
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don  to  stay  waste  or  proceedings  at  law,  are  required,  by  a  statute 
passed  in  the  year  1705,  to  be  filed  before  a  subpoena  can  be 
issued,  {a)  And  all  other  pleadings  must  be  put  upon  file  before 
they  can  be  noticed ;  and  can  only  be  taken  off  the  file  by  the  ex- 
press allowance  or  direction  of  the  court.  (5)  So  long  ago  as  the 
year  1692,  by  a  rule  of  the  English  Court  of  Chancery,  which  has 
been  ever  since  followed  here,  every  report  of  a  master  or  auditor 
is  required  to  be  filed  within  four  days  after  it  is  signed,  or  at  least 
before  any  proceedings  are  had  thereon,  (c)  And  all  depositions, 
exhibits,  and  documents,  intended  to  be  used,  in  any  way,  must  be 
filed  befere  they  can  be  regarded  as  a  part  of  the  proceedings,  or 
in  any  manner  noticed  by  the  court,  (d)  This  course  is  in  all  cases 
proper  and  necessary  to  enable  the  register  to  make  up  a  full  re- 
cord in  an  orderly  and  correct  manner ;  and  in  many  cases  it  is 
incfispensably  necessary  as  the  only  means  of  so  conclusively  fixing 
dates  as  to  enable  the  Chancellor  to  decide  correctly.  The  ancient 
and  well  established  course  of  the  court  must  be  in  every  particu-* 
lar  punctually  observed.  The  Chancellor  has  often  explained  and 
complained  as  to  this  matter;  yet  he  is  satisfied,  that,  in  this 
instance,  tbeie  has  been  no  intentional  departure  from  the  proper 
course. 

Whereupon  it  is  Orderedj  that  this  case  stand  over,  and  after 
such  of  the  now  loose  papers  shall  have  been  marked  filed  as  the 
parties  may  think  proper  to  have  put  upon  the  record,  that  the 
register  return  the  bundle  to  the  Chancellor. 


After  which  the  report  of  the  auditor,  with  the  depositions  and 


{a)  4  Ann.  c.  16,  8.  22;  KUty's  Rep.  245— 1714  pm  Cuwa.  Ordered  and  Rvled, 
that  all  bills  filed  in  the  Chancery  office,  be  filed  before  eubpana  issue,  according  to 
the  statute  of  the  fourth  and  fifth  of  Queen  Anne,  in  such  case  mwit.-^  Chancery, 
Proceedbigt,  Ub.  P-  Z.  fol,  84.— (6)  Beam's  Order,  168,  240 ;  Curzon  r.  De  La 
Zouch,  1  Swan.  185.— (c)  Beam's  Orders,  293;  Eyles  v.  Ward,  2  P.  Will.  517.— 
{d)  Beam's  Orders,  46, 110. 

Uik  Fetruary,  179S.— Hassos,  OhMMor.^Ordendt  that  hereafter,  no  eubpana 
issue  on  any  bill  or  petition  referring  to  any  deed,  writing  or  paper,  as  an  exhibit, 
and  praying  that  the  same  may  be  taken  as  part  of  the  bill,  until  such  deed,  writing 
«r  paper  be  actually  eldiibited  and  filed.  N.  B.  If  a  bill  refer  to  an  exhibit  which 
is  not  filed,  there  can  be  no  grieranee  in  denying  a  eubpema,  because  the  party 
has  it  in  his  power  to  strike  out  the  reference,  and  therefore,  to  obtain  the  tubpeena. 
rSee  also  the  revised  rules  of  March,  1817,  No.  3.] 

ENKAI.LS  •.  Bond.— 17(*  Jvhf,  1800.— Hansow,  Ca^iaZtor.— A  reference  to 
papers  or  recosds,  of  which  neither  the  originaU  nor  copies  are  filed  in  the  cause, 
are  altogether  improper;  and  no  paper  which  is  not  exhibited  and  filed  in  a  cause, 
ought  to  have  any  inflaence  on  the  deciuoa.— Jf.  8. 
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documents,  by  which  it  was  accompanied ^  were  severally  marioed 
filed  as  of  the  7th  of  May,  1830,  and  the  case  was  tboreiqNm 
9gain  submitted. 

lO^A  JtUjfy  1830. — Bland,  ChmceOor. — ^This  case  ataiufiBg 
ready  for  hearing,  and  the  solicitors  of  the  parties  having  beea 
fully  heard,  the  proceedings  were  read  and  considered. 

The  difficulties  here  presented  arise  from  the  different  constmc- 
tions  given  by  the  parties  to  two  wills  under  which  they  daim. 
The  first  of  them  is  that  of  the  late  Baruck  DwJceUy  and  the  mat- 
ter, as  to  it,  turns  upon  what  shall  be  considered  as  the  true  mean- 
ing of  four  of  its  clauses,  the  first  of  which  is  in  these  words : 

'I  give  and  devise  to  my  son-in-law,  WiOiam  Bowie^  of  Ifalfer, 
the  plantation  whereon  I  now  dwell,  likewise  the  lands  c&Ded  the 
Jeremiah  and  Mary,  and  the  resurvey  on  the  Jeremiah  and  Maij, 
and  ten  acres  of  the  land  purchased  of  Hemry  L.  Hallj  to  be  lud 
off  at  the  north  end,  during  his  natural  life  only.  In  case  the  said 
Bowie  should  die  before  his  wife  KiUy^  she  has  hereby  a  li^^t  to 
remain  on,  to  occupy  and  enjoy  all  the  aforesaid  lands  daring  her 
natural  life.  If  either  the  aforesaid  Bowie  or  his  wife  ISUf,  should 
cut  down,  or  suffer  to  be  cut  down  the  enclosed  woods  below  my 
dwelling-house,  for  cultivation,  their  tide  to  cease  and  be  void  for 
ever.  I  hereby  authorize  the  said  Bowie  to  designate  any  one  or 
more  of  his  children  by  his  wife  Kitty ^  who  shall  have  the  fee  sim- 
ple in  all  the  aforesaid  lands :  my  will  being,  that  the  fee  should 
pass  to  all  or  any  one  of  them  in  the  discretion  of  their  fetfaer; 
creating  this  uncertainty  of  designation  m^ely  as  a  motive  to  good 
conduct  in  them  all.' 

With  regard  to  this  clause  it  is  sufficiendy  clear,  that  WiOim 
had  an  estate  for  life  given  to  him,  with  remainder  of  an  interest 
tor  life  to  his  then  wife  Kitty ,  in  case  she  should  survive  him.  The 
power  given  to  the  devisee  William  to  designate  which  of  his 
children  should  take  after  himself  and  their  mother,  cannot,  it  is 
true,  be  considered  as  enlarging  his  estate  in  any  respect  whatever. 
It  is  a  mere  power  to  specify  the  course  which  the  fee  simple  should 
take  after  his  death,  and  nothing  more.  But  then,  When  contem- 
plated with  reference  to  the  persons  among  whom  the  selection 
was  to  be  made,  it  is  as  to  them,  almost  the  same  as  if  the  holder 
of  the  power  had  been  actually  vested  with  an  absolute  estate  in 
fee  simple ;  because,  as  to  each  of  those  persons,  the  power,  in 
the  full  scope  of  its  exercise,  ranges  without  control  from  nothiflg 
to  the  whole.    And  it  is  allowed  to  be  arbitrarily  exercised,  be- 
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cause  of  its  being  committed  to  tte  bands  of  a  parent,  as  a  motive 
to  good  behaviour  from  his  children. 

The  three  following  clauses  of  this  same  will  must  be  cooai- 
(Sered  together ;  they  are  in  these  vords :  'I  give  and  bequeath 
to  my  son-in-law,  William  Bowie,  of  Walter,  one-third  of  my  ne- 
groes. The  whole  of  my  negroes  to  be  valued  by  two  impartial 
men,  not  related  to  either  side,  and  divided  into  three  classes,  as 
equal  in  value,  considering  age  and  sex,  as  can  he ;  and  then  each 
class  to  be  distributed  by  lot.  The  first  number  giving  the  first 
choice ;  the  second  number  giving  the  second  choice ;  and  the 
third  number  giving  the  third  choice.  But  in  case  WUliam  Bowie, 
of  Walter,  should  set  up  a  claim  to  any  of  the  negroes,  at  either 
place,  more  than  then  at  the  Quarter,  he  and  his  wife  to  be  barred 
from  any  right  or  title  to  my  real  estate.  Also,  one-third  of  my 
stock  of  all  sorts,  to  be  valued,  classed,  and  distributed  as  the 
negroes  aforesaid ;  likewise  all  my  household  and  Icitdien  furni- 
ture, except  what  I  bequeath  hereafter,  I  give  to  my  said  son-in- 
law,  WUUam  Bowie,  of  Walter.' 

'I  give  and  bequeath  to  my  grandson,  WtOiam  D.  Bowie,  one- 
&.iid  of  my  negroes,  and  one-third  of  my  stock  of  all  sorts ;  all 
my  plate ;  one  eight-day  clock ;  two  large  looking-glasses  ;  two 
feadier  beds  and  their  furniture.* 

*I  give  and  bequeath  the  other  third  of  negroes  and  stock  of  all 
sorts  to  the  rest  of  the  children  of  WtUiam  Bowie,  of  Wdter,  by 
his  present  wife  KUty,  as  they  arrive  at  age,  or  many,  share  and 
share  alike.    I  mean  the  age  of  sixteen,  for  ^rls.' 

From  the  terms  in  which  these  donations  are  made  it  is  perfectly 
clear,  that  the  legatee  of  neither  class  was  to  derive  any  advantage 
from  the  negroes  thus  appropriated  among  them,  more  than  was 
expressly  given.  WUUam  Bowie  could  not  have  the  use  [uid 
profits  of  any  more  than  the  class  which  might  by  lot  fall  to  him. 
The  profits  of  the  third  given  to  his  son  WilKam  D.  Bowie  cer- 
tainly vested  in  him  at  once;  and  so,  too,  the  profits  of  the  other 
third,  which  were  awarded  by  lot  to  the  rest  of  the  children  vested 
in  them  as  a  specific  legacy. 

A  father  is  bound  to  maintain  his  infant  children,  if  able,  (e) 
and,  therefore,  notMng  is  ever  allowed  to  him  for  that  purpose  out 
of  the  infants*  peculiar  estate,  unless  upon  special  grounds.      It 

(()ZlDiLliat  HiTTB;t'.HiTv«jp,B«n»n),C,Rep.l07;  Butleiff.Batler.S  Atk. 
«0;  Bawtina  >.  Gddfrop,  B  Tea.  M. 
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does  not  appear  that  William^  the  hihex,  ever  claimed  any  al- 
lowance for  the  maintenance  of  these,  his  infant  children,  out  of 
the  legacy  given  to  them ;  nor  has  it  been  shewn  that  his  fbrtime 
was  not  amply  sufficient  to  maintain  all  his  children ;  or  that  there 
were  any  special  circumstances  upon  which  he  could  hare  rested 
such  a  claim  of  an  allowance  for  maintenance  out  of  the  legacy  of 
negroes  and  stock  given  to  his  infant  children ;  therefore  no  sqgIi 
allowance  can  be  made.  And  as  the  negroes  were  held  for  them, 
by  their  father,  as  their  natural  guardian,  he  must  be  held  accounta- 
ble to  them  for  their  profits  accordingly.  (/) 

By  the  last  of  these  three  clauses  of  the  will  of  the  testator 
Barucky  the  legacy  o[  the  one-third  of  the  negroes  is  given  to  the 
rest  of  the  children  as  they  arrive  at  age ;  that  is,  sixteen  for  ^xls. 
And  consequently  this  one-third  of  the  negroes  vested  in  equal 
shares  in  each  of  these  children,  who  were  in  being  when  the 
eldest  of  them  reached  the  age  designated  by  this  testator  as  the 
point  of  time  when  the  whole  of  ^at  third  should  vest  and  be 
distributed.  Before  that  time  all  these  children  of  this  testator's 
daughter  KiUy  had  come  into  being;  and,  therefore,  this  one- 
third  of  the  negroes,  with  their  profits  so  vested  in  them  at  that 
time,  must  be  awarded  to  them  accordingly,  (g) 

The  second  of  these  wills  is,  that  of  the  late  William  Boioie, 
of  Walter.  There  are  several  provisions  of  this  will,  not  now 
necessary  to  be  considered ;  but  those  clauses  of  it  which  have 
been  the  principal  causes  of  involving  these  parties  in  this  coa- 
troversy  are  expressed  in  the  following  words : 

^  My  father-in-law,  the  late  Bwruck  Duckett^  having  devised  Us 
dwelling  plantation  to  me  during  life,  and  also  the  land  called 
Jeremiah  and  Mary,  and  the  resurvey  thereon,  with  power  and 
authority  to  me  to  designate  any  one  or  more  of  my  children  by 
his  daughter,  and  to  devise  it  to  them  in  fee  at  my  discretion,  I  do 
devise  the  same  to  my  son  Wdier  Baruck  Bowie  and  my  daughter 
KUty^  their  heirs  and  assigns  forever,  in  the  following  proportions, 
that  is  to  say,  to  my  daughter  Kitty  Bowie  I  give  and  devise  three 
hundred  and  fifty  acres  of  my  dwelling  plantation,  to  be  laid  off  in 
convenient  and  proper  form  at  the  corner  of  my  plantation  next 
adjoining  the  lands  of  my  brother  Walter  and  Gabriel  Duvall^  to 

(/)  Jackson  V.  Jackson,  1  Atk.  614 ;  Hughes  v,  Hughes,  1  Bro.  C.  C.  S87 ;  Heste 
V.  Pratt,  8  Yes.  78S ;  Collis  v.  Blackburn,  9  Yes.  470 ;  Errington  r.  Cbapaaii,  IS 
Yes.  20 ;  Maberly  v.  Turton,  14  Yes.  500 ;  Jeiroise  v.  Silk,  Coop.  Rep.  SSI ;  ISli;  ck. 
aos,  8. 1.— (g)  Bairington  v.  Trutiam,  6  Yes.  845. 
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iier^  bet  beifs  and  assign^  foreyef.  And  I  gire  tnd  de?ise  to  my 
•aid  daughter,  h^  heirs  and  assigns^  forever,  one*half  the  lands 
which  I  own,  and  which  were  purchased  of  Robert  Waters  and 
-: (Mark.' 

^1  give  and  devise  to  my  son  Walter  B.  J9oi0Je,,his  heirs  and 
assigns  forever,  all  the  residue  of  the  lands  devised  as  aforesaid 
by  Baruck  Bucketi^  except  ten  acres  purchased  of  Henry  L. 
Mall,  and  all  the  residue  of  my  dwelling  plantation,  except  the 
three  hundred  and  fifty  acres  aforesaid ;  the  same  to  be  bounded 
by  a  line  drawn  from  the  comer  of  J)r,  MagUPs  land  to  Young^s 
noith-west  comer,  running  nearly  as  the  ience  now  stands,' which 
is  to  be  the  dividing  fence,  subject,  however^  to  the  restrictions 
and  conditions  herein  after  expressed*' 

'  I  give  and  devise  to  my  daughter,  EUza  D,  Bowie,  her  heirs 
and  assigns  forever,  aU  the  land  .  purchased  of  Mr.  Oontee,  called 
Ranelagh.' 

'  I  give  and  devise  to  my  son  WUUam  D.  Bowie,  his  heirs  and 
assigns  forever,  ten  acres  of  land  purchased  of  Henry  L^  HdL* 

^  It  is  my  desire  and  will  that  my  wife  and  daughters  and  her 
son  shall  have  a  home  at  my  mansion  house  until  my  son  Walter 
shall  arrive  to  the  age  of  twenty<-one  years,  peaceably  to  be  en- 
joyed by  them  without  the  interruption  or  molestation  of  my  son 
Walter;  and  if  he  should  make  claim,  and  disturb  them  in  their 
enjoyment  of  said  hoin.e,  then  it  is  my  will,  and  I  do  hereby  de* 
dare  void  and  of  no  eSect,  the  devise  to  him  herein  before  made. 
And  it  is  further  my  will,  that  all  the  property  be  kept  together  and 
worked  by  the  fiunily  slaves  until  my  son  Walter  shall  arrive  to 
full  age,  for  the  support  of  the  family;  the  whole  of  the  net 
profits,  after  payment  of  my  debts,  to  be  equally  divided  between 
my  diiktren  EUza,  Walter,  KiUy  and  Bichard.^ 

If  a  testator,  by  his.  wiU,  appropriates  an  amply  sufficient  por« 
tion  of  his  real  estate,  in  a  proper  and  accessible  manner,  for  the 
payment  of  his  debts j  such  an  appropriation  is  valid,  and  his 
creditors  most  take  it  as  given,  and  cannot  have  any  other  part  of 
the  realty  sold  and  apjdied  for  their  satisfaction.  (A)  With  regard 
to  the  personalty,  it  is  so  generally  and  absolutely  subject  to  the 
payment  of  debts,  that  a  testator  can,  in  no  way,  remove  any  por* 
tion  of  it  out  of  the  reach  of  his  creditors.  But  then,  as  regards 
legatees^  a  part  of  the  realty ;  or,  as  in  this  instance,  the  profits  of 


1*^ 


(A)  tWIiM.  eh.  14;  HociiM  «.  Doulban,  2  Bra.  C.  C.  614;  8.  C. )  Cn,  179. 
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the  realty  may  be  directed  to  be  applied  to  Urn  payment  of  ddila 
in  aid  ot  relief  of  the  personalty  out  of  which  the  legacies  aie 
given ;  in  which  case,  at  the  instance  of  such  legatees,  such  a  tea- 
tamentaiy  appropriation  may  be  carried  ii^to  effect,  but  withoat 
prejudice  to  creditors,  (t) 

Here^  the  testator  WiUiam^  clearly  contemplated  the  payment  of 
all  his  debts  in  the  first/place,  before  his  estate  should,  or  indeed, 
could  be  distributed  in  the  manner  he  prescribed.  It  is  shewn, 
&at  he  left  a  large  amount  of  debts  unsatisfied ;  and  it  also  appeals, 
that  his  executors  have  not  yet  finally  settled  up  his  estate;  and 
that  his  creditors  have  not  been  called  upon  to  bring  their  daims 
befiore  this  court  for  adjustment  and  satisfaction. 

This  is  a  bill  by  a  legatee  and  deyisee,  to  have  the  estate  of  the 
testator  William^  distributed,  in  order  that  she  may  thus  pbtain 
that  portion  of  it,  to  which  she  is  entitled.  This,  it  is  manifcat, 
cannot  be  effected,  until  the  creditors  of  the  deceased  have  been 
caUed  in  and  satisfied.  A  legatee,  by  a  bill  of  this  land,  has  a 
right  to  call  for  a  final  settlement  of  the  testator's  estate ;  and,  in 
order  to  accomplish  that  object,  as  the  only  means  of  getting  his 
legacy  dear  of  all  incumbrance,  he  has  a  right  to  have  his  bill  filed 
for  that  purpose,  treated  as  a  creditor's  bill,  as  regards  the  credi- 
tors of  tile  testator,  and  to  have  them  notified  to  bring  in  thdi 
claims.'  I  have  had  occasion  lately,  and  sufiiciently  to  explain 
the  reasons  and  grounds  of  my  opinion  upon  this  subject.  (J)  In 
this  case,  there  can  be  no  final  distribution  made  of  this  estate, 
until  after  the  expiration  of  the  time  allowed  to  the  creditors  to 
bring  in  their  claims.  And  consequently,  a  notification  to  the  cre- 
ditors, is  the  first  thing  that  must  now  be  directed  to  be  done. 

This  case  has  been  treated  in  the  argument,  as  one  in  which  the 
testator  WUliamy  bad  put  his  children,  by  his  wife  KUty,  to  an 
election  to  take  under,  or  in  opposition  to  his  will.  And  I  think 
there  can  be  no  doubt,  that  it  is  one  of  that  description.  But  it  ii 
a  case  of  election,  accompanied  by  very  peculiar  circumstances. 
The  power  given  by  the  testator  Baruckj  to  his  son-in*law,  is  con- 
fined exclusively  to  the  real  estate ;  and  as  to  that  estate,  extends 
oidy  to  a  mere  choice  among  certain  persons ;  one,  or  some,  or  al 
of  whom,  were  to  take  at  all  events.  If  the  testator  WUUamy  and 
his  wife.£itfy,  had  had  only  one  child  at  the  time  of  Kiity*9  death, 

(»)  Clarke  V.  Ormonde,  4  Cond.  Clui.  Rep.  SO.— (> )  Hsmmood  t. 
ante  810. 
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tbm,  as  there  could  hare  been  no  choice,  die  poller  Mrovld  have 
been  thus  virtually  extinguished.  Such  only  child  could  not  have 
been  put  to  an  election  under  such  a  testamentary  provision,'  and 
the  right  to  put  to  an  election,  must  have  rested  upon  general  prin- 
cii^es,  independently  of  that  power.  There  being  in  fact,  how- 
ever, a  plurality  of*  such  children,  no  exercise  of  the  power  which 
merely  gave  the  whole  of  the  lands  derived  from  the  testator  Ba^ 
ruck^  to  all  or  any  of  those  children,  could  be  questioned  by  any 
one  of  them,  in  opposition  ta  the  others,  or  in  derogation  of  the 
will  of  their  father;  and  therefore,  the  testator  WUUami  by  no 
exercise  of  his  power,  which  went  no  further  than  to  dispose  of  the 
land  to  which  it  applied,  among  those  children,  could  leave  them 
any  right  of  election. 

But  it  will  be  seen  by  the  comparative  view  of  the  actual  opera- 
tion of  these  two  testamentaiy  acts,  as  exhibited  by  the  report  of 
the  auditor,  that  the  testator  WiUiani,  has  devised  to  his  son  and 
daughter,  Walier  and  KUiy,  other  lands,  in  addition  to  portions 
of  that  derived  from  their  grandfather,  and  has  also  bequeathed  to 
each  of  them,  a  large  amount  of  personal  property ;  that  the  tes- 
tator WiOiamf  speaks  of  the  land  derived  from  the  testator  Baruckj 
as  his,  the  testator  WiUiam^Sy  dwelling  plantation,  and  then  gives 
to  his  wife  and  daughters,  and  her  son,  a  home  at  his  mansion 
house,  until  his  son  WaUer  should  attain  his  full  age ;  and  directed 
that  all  the  property  be  kept  together,  and  worked  with  the  family 
slaves;  and  that  the  profits,  after  the  payment  of  his  debts,  be 
divided,  &c. .  Here,  so  &r  as  the  donations,  of  other  property,  not 
derived  from  fhe  testator  Bdrue/Cj  and  also  of  a  home,  and  the 
charge  for  payment  of  debts,  affects  the  lands  and  slaves  held 
under  the  testator  Baruckj  by  incumbering  them  and  their  profits 
with  a  habitation  right,  and  the  payment  of  the  debts  of  the  tes- 
tator WUUam^  or  by  withholding  them  temporarily  from  his  chil- 
dren^ by  his^wife  KUfy^  are  directly  at  variance  with,  and  go  beyond 
a  mere  execution  of  the .  power  given  by  the  will  of  the  testator 
Barucky  they  do  most  manifestly  put  the  testator  WiUiam^s  chil- 
dren, by  his  wife  KMy^  to  an  election,  to  take  under  or  in  oppo- 
sition to  his  will.    And  those  of  the  testator  WUMam^t  children, 
by  his  wife  Kittys  who  are  now  of  full  age,  have  all  of  them  elected 
to  take  under  their  father's  will  accordingly. 

With  regard  to  the  infants  who  have  been  also  put  to  iheir  elec- 
tion, I  am  of  opinion,  that  in  the  situation  of  this  case,  the  court 
may,  and  ought  to  elect  for  them  ;  and  that  in  doing  so,  it  must  be 
guided  altogether  with  a  view  to  the  benefit  of  the  infruits,  on  a 
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eonsideratioD  of  all  circumBtanceB.  {k)  A  reference  has  been  made 
to  the  aadHor,  for  the  purpose  of  collectbg  infonnatioii  upon  Ak 
subject ;  and  the  fecta  and  statements  reported  by  him,  have  not 
been  qaestioned.  From  those  statemeiits,  there  can  be  no  doubt, 
that  it  will  be ,  greatly  for  the  benefit  of  the  infants  to  take  nadcr 
the  will  of  their  father,  in  so  far  as  the  property  given  to  them  bj 
their  grandfather,  has  been  embraced  within  the  terms  of  the  elec- 
tion, offered  to  them  by  the  will  of  .their  ftther,  whidi  paiticiilariy 
describes  the  real  estate,  and  also  sufficiently  specifies  the  n^roesy 
as  being  then  a  part  of  the  ^family  slaves.'  I  shall,'  therefiiie,  m 
behalf  of  these  infiuits,  elect  that  thqr  shall  take  entirely  under  the 
will  of  their  fiither,  the  late  WiUinm  Bawit. 

But  the  one-third  of  the  negroesr  given  by  the  testator  BamdSf 
upon  his  death,  immediately  vested  in  the  rest  of  the  children  of 
his  daughter  Kiiiy^  to  be  distributed  when  they  should  arrive  at 
age,  that  is,  in  these  parties,  Elizaj  WaUer^  and  KUiy,  This  spe- 
cific legacy  to  them  was  the  immediate  gift  of  a  fimd,  with  all  its 
produce.  The  testator  FRHium,  as  their  fitther  and  natural  guar- 
dian, mig^t  well  take  and  hold  these  negroes  for  them;  but  in 
doing  so  he  made  himself  accountaMe  to  them  for  their  proiils. 
Consequently,  the  amount  of  those  profits  which  had  accumulated 
in  his  hands,  during  his  life-time,  was  a  debt  due  fitnn  hbn  to 
them,  it  was  a  part  of  their  property  in  his  hands.  But  it  hss 
been  in  no  way  disposed  of  by  him ;  he  has  not  described,  or  eveo 
alluded  to  it  as  a  part  of  that  mass  of  property,  by  the  special  dis- 
position of  which  he  has  expressly  or  impliedly  driven  them  to 
elect  to  take  under  or  against  his  will. .  On  the  contrary,  eoosidcr- 
ing  it  ad  a  debt  due  from  him,  he  has,  together  with  all  otben  of 
his  dd)ts,  expressly  provided  for  its  payment 

The  principles  of  election  arise  out  of  the  £au:t,  that  a  party  vho 
has  a  right  to  one  parcel  of  property,  has  another  given  to  hiai, 
with  an  express  declaration,  or  under  circumstances  which  leave 
no  room  to  doubt  that  the  donor,  who  has  disposed  of  bodi,  in- 
tended he  should  have  choice  of  either ;  but  that  he  should  not  be 
permitted  to  take  both  of  them.  It  is  no  where  spoken  of  ss 
arising  out  of  the  circumstance  of  the  testator's  being  a  dd)tor  to 
his  devisee  or  legatee..  In  this  case  the  testator  WiUktm  shews 
that  he  perfectly  understood  the  extent  of  his  power  to  put  some 
of  his  children  to  an  election,  by  the  manner  in  ^udiich  he  has  d»- 

(k)  Gretton  v.  Hawtol,  I  Swan.  4lS. 
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posed  of  his  property  among  them.  He  carefiiUy  describes  the 
seyeral  porcds  of  property,  and  the  Tarious  advantages  between 
-^^hich  they  were  to  make  their  election ;  but  in  speaking  of  that 
property  and  those  advantages  there  is  not  the .  slightest  reference 
to  the  previously  accumulated  profits  of  their  specific  legacy  of 
negroes  then  in  his  hands*  No  property  has  been  given  in  lieu 
of  tiiose  pn^ts,  or  as  a  compensation  for  them;  nor  has  any  thing 
been  placed  before  these  parties  in  competition  with  those  profits. 
And,  therefore,  it  cannot  be  infeired  that  this  claim  for  the  profits 
of  those  negroes,  which  had  been  then  received,  and  were  then  in 
hand,  were  intended  to  be  onbraced  wi&in  the  scope  of  that 
election  which  &e  testator  WUUam  expected  his  children  to  make ; 
Ibr  in  relation  to  this  doctrine  of  election,  it  certainly  cannot  be 
so  applied  as  to  spell  or  guess  a  man  out  of  his  property.  (/) 

In  equity,  where  a  debtor  bequeaths  to  his  creditor  a  legacy 
equal  to  or  exceeding  the  amount  of  his  debt,  it  may  be  presumed, 
in  the  absence  of  a  contrary  intentidn,  that  the  legacy  was  meant 
as  a  satisfaction  for  die  debt  The  rule  has  not,  however  met  with 
general  approbation,  and  do^  not  apply  where  the  debt  did  not 
CTst  when  the  will  was  made,  or  where  it  was  upon  a  negotiable 
security,  which  might  be  then  in  the  hands  of  a  stranger;  or 
where  the  debt  was  due  upon  a  current  account,  the  amount  <^ 
which  was  unknown  to  the  testator,  (m)  Here  the  testator  might 
well  know  that  he  was  accountable  to  his  children  for  the  profits 
of  the  legacy  of  negroes  which  had  been  given  to  them  by  their 
grandbther ;  but  there  is  no  reason  whatever  to  believe  that  he 
then  knew  the  amount;  or  firom  any  expression  in  his  will,  that 
he  meant  any  bequest  he  made  them  should  be  considered  as  a 
satisfection  of  a  debt  On  the  contraiy,  he  expressly  refers  to  the 
will  of  die  testator  Barucky  and  then  distinctly  indicates  how  far 
ivhat  he  gave  should  control  or  modify  any  right  they  might  de- 
duce from  the  will  of  their  grandfetheir,  without  the  most  distant 
allusion  to  any  claim  they  had  upon  him,  because  of  his  having 
—  "  -     - 

{I)  Fonefter  v.  Cotton,  I  Edtn,  fM ;  Blake  v.  BanlMiiy,  1  Vof.  jon.  014 ;  Grata 
V.  Green,  19  Yes.  667;  S.  C.  2  Meri7.  SS;  Tibbite  v.  Tibbits,  4  Cond.  Cfaa.  Rep. 
148 ;  HaU  9.  Hall,  1  Bland,  180.— (m)  Raiwlina  v.  Powel,  1  P.  Will.  2S8 ;  JeA  v. 
Wood,  2  P.  Vnil.  180 ;  Thomas  v.  Bennet,  2  P.  Will.  843;  Fowler  v.  Fowler,  8  P. 
WUI.  888;  Mathewf  v.  Matfaewv,  2  Vee.  686;  Riebardson  v.  Greeae,  8  Atk.  65; 
Hindicliffev«Hinebdlifie,8yet.  529;  Can  v.  Eaaibrooke,  8  V^a.  661;  Watben  v. 
Smifb,4Mad.826;  Ftttiidse  v.  Ftatrid|^9  2  H.  &  J.  68 ;  Edelan  9.  Dent,  2  G.  k  J. 
186. 
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received  the  profits  of  their  negroes.  Consequentlj,  the  legMes 
given  by  the  testator  WiUwm  can,  in  no  respect,  be  considered 
as  a  satisfaction  of  this  claim  of  his  children. 
'  I  am,  therefore,  of  opinio^  that  the  one-third  of  the  negroes 
given  by  the  testator  Baruck  to  the  rest  of  the  children  of  hit 
daughter  KUty  must  be  regarded  as  a  specific  legacy  of  tfaingi 
which  passed  at  the  time  of  his  death ;  as  an  immediate  gift  of  t 
fund  with  all  its  produce;  and  that,  therefore,  the  legatees  of  these 
negroes  became  entitled  to  their  profits  immediately  from  and  after 
the  death  of  the  testator  AirucAr;  and  their  fiither,  who  hdd  these 
negroes,  as  their  guardian,  must  be  charged  with  (he  profits  of 
theni  firom  the  time  of  the  death  of  the^  testator  Baruck  down  to 
the  time  of  his  own  death,  when  they  passed  into  other  hands; 
but  more  especially  because  by  his  will  he  put  these  legatees  to 
their  election  as  to  the  nse  of  these  same  negroes,  which  then 
remained  in  his  <  possession ;  and  under  the  designation  of  Hhe 
family  slaves'  were  a  part  of  that  property  he  directed  to  be  kept 
together  for  the  use  of  the  fiunily.  (n)  But  in  making  this  esti- 
mate of  the  amount  of  the  profits  of  these  negroes  due  to  each 
one  of  these  legatees,  it  wiD,  of  course,  be  recollected  that  no  <me 
of,  them  can  be  allowed  any  portion  of  the  profits  after  she  had 
obtained  her  share  of  the  negroes  themselves. 

It  only  remains  to  ascertain  what  the  testator  WUUam  meant 
by  the  homij  the  support j  and  the  dividends  of  die  rents  and  profiti 
he  gave  to  his  widow  and  younger  children.  In  contempiatittg 
these  subjects  it  should  be  borne  in  mind,  that  a  man  is  under  a 
moral  and  legal  obligation  to  maintain  his  wife  and  infant  children. 
They  are  among  his  highest  and  most  honcmrable  duties.  With 
regard  to  his  wife,  the  legal  duty  fastens  a  lien  upon  his  properly, 
which  may  be  made  available  after  his  death,  in  opposition  to  any 
previous  act  of  his ;  her  dower  and  distributive  share,  being  rights 
of  which  he  cannot  deprive  her.  He  may,  it  is  true,  give  his  pro- 
perty totally  away  from  his  children ;  but  the  presumption  of  law 
is,  that  nature  is  sufficiently  strong  to  bind  him  to  his  dnty,  in  this 
respect  also,  unless  there  be  some  cogent  reasons  for  a  diflerent 
course,  (o) 

This  testator  declares,  that  his  wife  and  daughters  and  her  son, 
shall  haye  a  home  at  his  mansion  house.    The  home  thus  giyeD, 


(n)  Kirby  v.  Potter,  4  Ves.  748 ;  Raven  v.  Wilte,  1  Swan.  557.— <o)  Snr- 
Uns  V.  Goldfnp,  5  Yes.  444 ;  Glabter  v.  Hewer,  8  Yes.  206 ;  8  Fonb.  Ml. 
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is  a  local  habitatioiii  ^  place  of  residence.  It  is  a  right  to  have 
the  enjoyment  of  a  certain  house,  as  a  dwelling  place.  The  right 
of  habitation  is  confined  to  so  much  as  is  necessary  for  the  habita- 
tion of  him  to  whom  it  is  granted,  and  his  family.  It  is  the  dona- 
tion of  a  privilege,  so  absolutely  personal  in  its  nature,  that  it  can<- 
not  be  leased  or  assigned  to.  another,  nor  is  it  such  an  estate,  as  if 
given  to  several,  can  be  separated  by  partition,  and  given  to  each 
one  in  severalty.  The  party  to  whom  it  is  given,  may  enjoy  or 
leave  it  at  pleasure ;  but  he  cannot  claim  compensation  for  it  from 
any  one,  unless  he  has  been  hindered  in,  or  driven  from  the  enjoy- 
ment of  it ;  of  which,  there  being  here  no  allegation,  there  need  be 
no  inquiry  as.  to  the  yalue  of  this  bequest  to  any  one  of  these 
legatees,  (p) 

The  testator  William^  then  proceeds  to  direct,  ^that  all  the  pro- 
perty be  kept  together,  and  worked  by  the  family  slavei^  until  my 
son  Walter  shall  arrive  to  full  age,  for  the  support  of  the  family.' 
This  is  a  provision  made  by  a  husband  and  a  parent,  for  hi^  family ; 
and  therefore,  should  have,  a  construction,  at  least  co-extensive 
with  what  his  duties  were,  when  he  was  alive.  His  family  was  right- 
fuUy  composed  of  his  wife  and  his  infant  children ;  each  of  whom, 
as  such,  during  his  life,  was  entitled  to  a  reasonable  and  proper 
maintenance  from  him  according  to  his  means  and  circumstances* 
Hence,  it  is  fair  to  presume,  that  he  intended  by  these  comprehen- 
sive expressions  in  his  vrill,  to  have  his  property  so  applied,  as 
most  effectually  to  accord  with  the  duties  of  a  husband  and  a  parent. 
Being  satisfied  that  this  was  the  general  intention  of  this  provision, 
I  am  of  opinion,  that  the  support  here  directed  to  be  given,  must 
be  such  as  is  suitable  for  each  legatee,  having  a  proper  regard  to 
circumstances,  and  the  extent  of  the  fund  so  charged  with  their 
support.  Therefore,  with  respect  to  the  infiemt  children,  it  must  be 
construed  to  embrace  a  suitable  education  for  each,  as  well  as 
board  and  clothing.  When  a  daughter  marries,  she  ceases  to  be 
a  member  of  her  father's  family,  she  puts  off  his  authority,  and  has 
no  longer  any  claim  upon  him  for  support ;  therefore,  in  this  in- 
stance, no  one  of  these  infants  can  have  awarded  to  her,  afler  her 
marriage,  any  portion  of  that  which  is  here  given  ^for  the  support 
of  the  family.' 

The  testator  William^  it  is  evident,  intended  that  the  property 


(  p)  Co.  Litt  129,  a. ;  Ayfifb,  Civil  Law,  b.  S,  tit  7 ;  Domat,  b.  1,  tit.  11, 
s.  a ;  Code  Napole.  Civil.  8. 688, 684 ;  Warfield  v.  Gambrill,  1  G.  &  J.  508. 
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be  bad  so  directed  to  be  kq>t  togetber  for  tbe  rapport  of  tbe  fimOy, 
sbould  be  distributed  wben  bis  son  WaUer  came  of  age ;  and  Hitd 
after  tbat,  bis  wife  and  cbildren  sbould  eacb  be  supported  c»Jq> 
sively  from  what  be  bad  given  to  eacb.  Tbe  cbarge  upon  the 
rents  and  profits  of  die  realty  deiired  frc»n  tbe  testator  Bmwck^ 
was  then  to  cease,  together  with  tbe  similar  charge  upon  the 
negroes,  derived  from  the  same  testator.  And  tbe  whole  of  the 
net  profits  of  tbe  property,  which  had.  until  that  time,  been  kept 
together,  and  which,  after  tbe  payment  of  bis  debts,  sbould  then 
remain,  are  directed  to  be  equally  divided  among  bis  duUreny 
Eliza^  WaUefy  ISUy  and  Richard.  This  latter  bequest  of  tbe 
residuum  of  the  rents  and  profits  is  sufficiently  dear. 

Whereupon  it  is  Orderedy  diat  a  copy  of  the  fi>IIowing  notifica> 
tion  be  published  in  one  newspaper  published  in  tbe  city  of  Anna- 
polis, and  in  one  newspaper  published  in  the  ci^  of  Washington, 
once  a  week  for  three  successive  weeks,  before  tbe  fiiat  day  cf 
September  next. 

Addison  akd  Wife,  ) 

vs.  >  In  Chancery,  10th  July,  1830L 

Bowie  and  Otbers,  ) 

Orderedy  that  tbe  creditors  of  the  late  WiUiam  Bawiey  of  KUcr, 
of  Prince  George's  County,  be,  and  they  are  hereby  notified  and 
required,  to  file  the  vouchers  of  their  claims  in  tbe  Chanceiy  office, 
on  or  before  the  lOtb  of  December  next. 

And  it  is  further  Orderedy  that  after  the  publication  of  tbe  said 
notification,  and  tbe  expiration  of  the  time  allowed  to  tbe  said  cie> 
ditors  to  file  the  vouchers  of  their  daims,  this  case  be,  and  the 
same  is  hereby  relerred  to  tbe  auditor,  with  directions  to  state  an 
account  accordingly.  And  tbe  report  of  tbe  auditor,  and  tbe  ei- 
ceptions  thereto,  beietofi>re  filed,  so  &r  as  tbe  same  are  at  variiaoe 
with  any  thing  herein  oontamed,  are  hereby  overruled. 

As  required  by  this  order,  notice  was  given  to  tbe  creditan  of 
the  testator  WUliamy  to  file  the  vouchers  of  their  daims.  After 
which,  the  case  was  taken  up  by  tbe  auditor,  and  sundry  state- 
ments made  and  reported.  Upon  all  which,  on  tbe  petition,  and 
vrith  the  consent  of  all  parties,  the  case  was  referred  to  arbitra- 
tion; in  pursuance  of  which,  the  arbitrators  made  and  returned  an 
award,  by  which  the  case  was  finally  dosed. 
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The  surveyor  of  the  county  may  be  ordered  to  flonrey  the  lands  in  eontroverBy ;  to 
take  tbe  depositions  of  witnesses ;  and  to  return  ploto.— Locations  made  under  an 
order  of  survey,  which  are  not  cdunter-located>  are  admitted.— The  mode  of  setting 
land.under  a  decree ;  in  such  sales  the  court  is  the  vendor,  and  retains  a  tien  to 
secure  the  payment  of  tbe  purchase  money ;  and  if  the  purchaser  fails  to  pay,  he 
may  be  proceeded  against  summarily;  be  sued  upon  Jiis  bond ;  and  tbe  land  may 
be  re-sold  at  his  risk ;  but  tbe  Sale,  as  reported,  must  be  first  ratified,  and  the  pur- 
chaser must  have  been  after  that,  first  caUed  on  by  an  order  to  pay  or  shew  cause. 
— ^With  the  consent  of  all  concerned,  the  sale  may  be  at  once  confirmed. — The 
grounds  upon  which  a  sale  may  be  rejected,  or  set  aside. — ^The  court  sells  nothing 
more  than  the  interest  of  the  parties  to  the  suit;  and  thereibre  the  purchaser  can 
call  for  no  inquiry  into  the  validity  of  the  title.-^The  surveyor's  fees  are  a  part  of 
the  costs ;  but  if  he  fails  to  have  them  taxed  and  included  in  the  decree,  as  affirmed 
by  the  Court  of  Appeals,  this  court  can  give  no  relief. — ^A  party  brought  before 
the  court,  under  an  attachment  to  enforce  the  payment  of  money,  on  producing 
his  release  under  the  insolvent  law,  may  be  discharged.— A  party  may  sue  on  all 
his  securities  at  the  same  time,  except  where  the  bringing  pf  suit  on  one  of  them 
amounts  to  «n  abandonment  of  his  rights  to  have  recourse  to  the  others. — A  mort- 
gagee cannot  sue  upon  the  bond  for  bis  debt,  and  also  have  z  foreclosure  of  his  mort- 
gage.— In  a  suit  to  foreclose  or  sell,  if,  b^  a  sale,  the  whole  debt  should  not  be 
paid,  tbe  court  cannot  pass  a  decree  for  the  payment.of  the  balance. — ^An  appeal 
bond»  on  the  decree  being  affirmed,  becomes  thereby  an  additional  security  for  the 
debt. — ^No  such  practice  prevails,  or  can  be  allowed  here,  as  that  of  opening  the 
biddings,  as  in  £ngland.-~Commi9sions  adjusted  and  aUowed  as  between  a  Sormm 
and  a  present  tnistee. 

This  bUl  was  filed  on  the  26th  of  February,  1822,  by  George 
Jindrews  and  Ennion  WiUiamSj  against  ^nn  Scottoriy  Robert  E. 
Scottouy  Alice  Ann  Scotton^  Stephen  Scotton^  and  Askuir  Foulke. 
The  bin  states,  that  in  the  year  1819,  the  plaintiff  .^Tu^ret^^,  for  the 
sum  t)f  $2,100,  had  purchased  of  the  plaintiff  WUliams  part  of  a 
tract  of  land  called  DuvalPs  Delight,  containing  one  hundred  and 
forty  acres ;  that  Andrews  had  paid  the  whole  amount  of  the  pur- 
chase money ;  but  had  not  obtained  a  conveyance  from  Williams  of 
the  legal  title;  who,. however,  was  willing  and  ready  to  convey  it 
as  Andrews  should  direct ;  that  soon  after  Andrews  made  this  pur- 
chase, he  sold  and  contracted,  in  consideration  of  the  sum  of 
$2,100,  to  convey  the  same  land  to  StepJien  Scotton;  who  had 
made  several  partial  payments  at  different  times,  leaving  a  balance 
of  $916,  with  mterest  from  the  date  of  the  payments,  still  due  and 
unpaid ;  that  the  purchaser,  Stephen  Scotton,  had  since  died  intes- 
tate, leaving  a  widow,  the  defendant  Ann,  and  three  infant  chQ- 
dren^  the  defendants  Robert^  Alice,  and  Stephen;  and  that  letters 
of  administration  had  been  granted  on  his  personal  estate  to  the 
80  V.2 
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defendant  FMke ;  that  the  plaintiff  Andrewz  had  been  infonncd, 
and  belieyed,  that  the  personal  estate  of  the  late  Stephen  ScatUm 
.would  be  insufficient  to  satisfy  all  his  debts,  so  that  Jlndrtws  was 
cpmpelled  to  apply  for  a  sale  of  the  land  in  order  to  satisfy  his 
claim.  Upon  which  it  Was  prayed,  that  the  land,  or  such  put 
thereof  as  might  be  necessary,  might  be  sold  to  satisfy  the  daim  of 
Andrews;  and  that  such  other  and  further  relief  might  be  granted 
to  him  as  might  be  consistent  with  equity. 

On  the  23d  of  March,  1823,  the  widow  Ann  SceUon  put  in  her 
answer,  in  which  she  admits  the  facts  and  circumstances  in  rela- 
tion to  the  sale  as  stated  in  the  bill ;  and  that  the  personal  estate  of 
the  intestate  was  not  sufficient  to  discharge  this  debt  and  others 
exhibited  against  it.  On  the  same  day  the  administrator  Jbulfce 
filed  his  answer,  in  which  he  also  admits  the  sale  as  set  forth  in 
the  bill,  and  says  the  personal  estate  of  his  intestate,  so  far  as  the 
same  has  come  to  his  knowledge  or  possession,  will  not  be  suffi- 
cient to  discharge  all  the  claims  which  have  been  exhibited  against 
it.  'On  the  1st  of  -April  following,  the  infant  defendants  answered 
by  their  guardian  ad  (dem,  atid  admitted  the  facts  alleged  in  the 
bill. 

5th  Aprily  1822. — Johnson,  Charhcellor. — The  said  cause  stand- 
ing ready  for  hearing,  and  being  submitted,  the  bill,  exhibits,  an- 
swers, and  all  other  proceedings,  were  by  the  Chancellor  read  and 
considered.  And  the  claim  of  the  complainant,  as  stated  m  the 
bill,  being  established  to  the  Chancellor's  satisfaction,  and  it  ap- 
pearing, that  the  deceased  Stephen  Scotton  did  not  leave  personal 
estate  sufficie;nt  for  the  payment  of  his  just  debts, 

It  is  thereupon  Decreed^  that  the  real  estate  of  the  said  Stephm 
Scotton  in  the  bill  of  complaint  mentioned,  or  so  much  thereof  as 
shall  be  necessary,  be  sold  for  the  payment  of  the  costs  of  this 
suit,  of  the  claim  of  the  complainants,  and  of  such  other  debts  (tf 
the  deceased  as  shall  be  establii&hed  to  the  Chancellor's  satisiac- 
tion.  And  it  is  further  Decreed^  that  Ashur  Foulke  be,  and  he  b 
hereby  appointed  trustee  for  making  sale  as  aforesaid,  &c.  He 
shall  then  proceed  to  sell  the  said  tract  of  land  in  the  proceedings 
mentioned,  either  entire,  or  in  parcels  as  he  shall  think  fit,  upon  the 
following  terms,  to  wit:  one-third  part  of  the  purchase  money  to 
be  paid  at  the  time  of  sale,  or  on  the  ratification  thereof  by  tbe 
Chancellor ;  one  other  third  part  of  the  purchase  money  to  be  paid 
in  twelve  months  from  the  day  of  sale,  and  the  remaining  tliifd 
part  to  be  paid  in  two  years  from  the  day  of  sale ;  for  the  payment 
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of  Ihe  two  last  insttlments  with  interest,  notes  or  bonds  with  secu- 
rity, to  be  approved  o{  by  the  trustee,  shall  begiren,  &c. 


Under  this  decree,  the  trustee  Foulfce  on  the  29fh  of  August 
made  a  report,  in  which  he  says,  that  ^after  having  given  bond  and 
advertising  the  terms  of  the  sale  in  two  public  papers  agreeably  to 
the  directions  of  said  decree,  a  public  sale  was  held  on  the  23d 
day  of  July,  when  there  was  no  more  bid  than  $8  per  acre,  which 
was  not  thought  sufficient  to  authorize  a  sale ;  and  have  since  sold 
it  on  the  S8th  day  of  August,  1822,  as  may  be  made  appear,  for 
$11  per  acre;  the  land  supposed  to  contain  one  hundred  and  forty 
acres.'  Upon  which  an  order  was  passed  on  the  same  day,  that 
the  sale  be  ratified  on  the  lOth  of  November  foDowing,  unless 
cause  shewn  to  the  conti^ry,  &c. 

Samuel  Andenon  on  the  9th  of  October,  1822,  filed  his  petition, 
in  which  he  states,  that  he  contracted  with  the  trustee  FouUee  for 
tiie  purchase  of  the  land  called  DuvalPs  Delight,  supposed  to  con- 
tain one  hundred  and  forty  acres,  at  the  sum  of  f  11  per  acre ; 
and  by  the  trustee's  report  was  returned  as  the  purchaser ;  that  the 
trustee  represented  a  pi^ce  of  woodland  on  the  north  side  of  the 
tract  as  a  part  of  it ;  that  Anderson  had  since  been  credibly  in- 
formed, and  believed,  that  the  lines  of  several  neighbouring  tracts 
ran  into  and  took  off  the  greater  part  of  the  woodland ;  that  the 
location  of  the  woodland  was  the  principal  inducement  to  his  pur- 
chasing the  tract;  and  is  material  and  necessary  to  the  possession 
and  enjoyment  of  it.  Upon  which  he  prayed,  that  the  sale  as 
made  and  reported  might  not  be  ratified. 

9/A  ^ovembeTy  1822. — Johnsoit,'  Chancellor. — The  within  peti- 
tion will  be  heard  on  the  30th  instant ;  provided  a  copy  thereof, 
and  of  this  order,  be  served  on  the  said  Ashur  Foulke  before  the 
16th  instant.  It  is  further  Ordertd^  that  depositions  taken  before 
any  justice  of  the  peace  on  three  days'  notice  thereof  to  the  par- 
ties, or  their  solicitors,  be  read  a&d  received  as  evidence  at  the 
hearing. 


■««  t 


To  this  petition  of  Anderson^ s  the  trustee  FhuUce^  on  the  4th  of 
December,  1822,  put  in  his  answer,  on  affirmation,  in  which  he 
avers,  that  he  never  shewed  or  made  any  representation  to  Ander-^ 
Ban  as  to  the  lines  of  that  part  of  the  tract  called  Duvall's  Delight, 
which  he  had  sold  to  him ;  that  he  knew  the  lines  at  the  time  he 
made  the  purchase,  they  having  been  shewn  to  him  by  the  sur- 
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veyor  who  was  then  engaged  in  running  out  an  adjoining  tnct; 
that  Anderson  voluntarily^  without  any  misrepresentation  by  the 
trustee,  had  executed  the  written  contract  under  his  hand  and  seal, 
of  which  the  following  is  a  true  copy : 

^Memorandum  of  a  bargain  made  and  concluded  upon  the  28Ch 
day  of  August,  A.  D.  1822,  between  Ashur  Foulkty  trastee  ap* 
pointed  to  sell  the  estate  of  Stephen  ScoUwiy  deceased,  of  the  one 
part,  and  SamMel  Andersanj  of  Anne  Arundel  county,  of  the  other 
part,  witnesseth,  that  the  said  Ashur  Faulke  hath  sold  to  tike  said 
Samuel  Andersany  his  heirs  and  assigns,  all  that  tntct  of  land,  late 
the  property  of /said  &  ScoUony  deceased,  as  aforesaid,  supposed  to 
contain  one  hundred  and  forty  acres,  be  it  more  or  less,  at  f  11  per 
acre,  he,  the  said  Samuel  Anderson^  is  to  pay  one-third  of  the 
purchase  money  down,  and  the  remainda  in  two  equal  ^inaual 
instalments,  with  interest ;  for  which,  notes  are  to  be  given,  with 
approved  security ;  and  when  paid,  the  said  Ashur  Faulke  is  ia 
make  and  execute  a  title  or  deed,  to  him  the  said  Samuel  Ander- 
son, his  lieirs  and  assigns  for  ever.' 

The  time  for  hearing  this  matter,  with  the  leave  to  take  testi- 
mony, was,  by  an  order  pf  the  26th  of  November,  1822,  extended 
to  the  second  day  of  January  following.  ^  After  which,  ^e  case 
was  ?igaia  brought  before  the  court,  and  on  motion, 

8ih  Januaryy  1823.— tJohnson,  Chanc^lfir.-^Orderedj  that  die 
surveyor  of  Anne  Arundel  county,  lay  down  any  land  that  may  he 
directed  by  either  of  the  parties,  for  the  better  illustration  of  die 
matter  in  controversy ;  and  to  ascertain  the  land  and  the  quantitf 
thereof,  that  was  sold  by  the  trustee.  And  that  depositions  be 
taken  on  the  sxirvey,  that  either  of  the  parties  may  direct. 


Under  this  order  the  surveyor  laid  down  the  lands  as  directed, 
and  on  the  19th  of  March,  returned  a  plot  and  certificate  of  the 
surveys  he  had  made ;  and  the.  parties  having  filed  sundry  deposi- 
tions taken  under  the  previous  order,  the  matter  was  brought  on 
for  hearing.  '  - 

nth  Aprily  1823. — Johnson,  Chancellor.'^Ii  is  nlleged  by  tbe 
petitioner,  that  Ashur  Foulke,  the  trustee,  under  a  decree  for  the 
sale  of  the  real  estate  of  Sephen  Scotton,  sold  to  the  petiticmer, 
part  of  a  tract  of  land  called  Duvall's  Delight,  supposed  to  contais 
one  hundred  and  forty  acres,  at  ^11  per  acre ;  that  at  the  time  et 
the  sale,  the  trustee  represented  a  piece  of  woodland,  on  the  north 
side  of  the  said  tract  of  lahd,  as  part  of  the  said  tract  called  Da- 
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Tail's  Delight ;  that  he  belicTes,  that  the  lines  of  the  sereral  neig^- 
booriog  tracts  of  land,  run  into  and  take  off  a  great  part  of  the 
iroodlaiid ;  and  that  the  woodland  was  the  principal  inducement 
to  his  puiehaaing.  As  the  property  did  not,  according  to  the  alle- 
gations contained  in  the  petition,  correspond  with  the  lepresenta- 
tioD  made  by  the  trustee,  it  is  prayed  that  the  sale  maybe  set 
aside  or  annulled. 

Preparatory  to  a  decision,  an  Order  passed  for  laying  down  the 
land  that  was  sold,  as  well  as  any  other  land  that  might  be  deemed 
by  the  parties  necessary  for  the  illustration  of  the  matter  in  contro- 
Tersy. 

On  examining  die  |plot  letamed  by  the  surveyor,  it  appears,  that 
tilt  trustee  has  laid  down  the  land  which  be  sold  to  the  petitioner, 
and  this  location  is  not  counter-located ;  and  therefore,  admitted  to 
be-tbe  land  purchased.  The  quantity  is  one  hundred  and  forty-one 
and  three-quarter  acres,  of  which,  three  roods  are  within  the  lines 
of  a  deed  executed  by  CharUt  CartoU  to  Httn^hrey  Hogan,  on  the 
16th  of  July,  1723. 

It  seems  to  appear,  that  Ckarlet  Carroll  was  the  owner  of  the 
iriiole  of  the  trict  of  land,  which  was  conveyed  by  bim  to  different 
persons ;  and'  before  it  can  be  known  whether  the  three  roods  are 
the  property  of  those  claiming  under  Sogttn,  or  belon^ng  to  the 
estate  of  Skotton,  it  is  necessary  to  see  the  other  transfers ;  and  if 
Hogan'i  title  is  the  eldest,  yet  a  title  to  it  may  Bare  been  ac- 
quired by  possession ;  for  as  it  is  laid  down  as  a  part  of  the  land 
sold,  it  is  to  be  presumed,  Scotton  was  in  possession  at  the  time 
of  his  death. 

Where  a  tract  of  land  is  sold,  and  it  turns  out  to  be  materially 
Tarie&t  from  the  representation,  the  contract  may  be  set  aside. 
Where  a  tract  is  sold  as  containing  a  given  quantity  of  acres, 
when  it  is  discovered  that  less  is  included  than  was  conceived  at 
the  time  of  the  sale,  a  deduction  will  be  made,  uidess  the  deficiency 
shall  be  sudi  as  would  have  prevented  the  contract,  if  known  at 
the  time  of  the  porcbase;  that  is,  the  deficiency  appearing  to  be  in 
that  part  iriiich  was  the  chief  inducement  to  die  purchase.  But  in 
this  case,  in  every  respect,  the  petitioner  has  foiled  to  support  his 
allegations.  He  has  not  proved  that  the  tmstee  represnnie«!  to 
him,  that  he  sold  a  piece  of  woodland,  as  part  of  Duvall's  Delight, 
which  is  included  in  the  lines  of  neighbouring  tracts.  He  has  laid 
down  no  interfering  tract  whatever ;  nor  if  the  rig^t  of  the  trustee 
tosdl  time  roods,  did  not  exist,  anditcoftld  not  exist  unless  it  was 
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owned  by  ScoUon  at  the  time  of  his  death,  has  he  proved  that  Aok 
roods  of  land  were  the  inducement  to  the  purchase.  The  sale 
made  by  the  trusted,  is  therefore,  ratified  and  confirmed^  and  the 
petition  dismissed  with  costs.  ... 


From  this  order,  J3nderi<m  appealed;  and  no  objection  being 
made,  the  Court  of  Appeals,  on  the  16th  of  July,  1825,  affirmed 
the  Chancellor's  order, 

.  After  which,  the  trustee  FaulkCy  by  his  petition,  on  affimaticNi 
filed  on  the  12th  of  January,  1826,  stated,  that  he  had  serfed  a 
copy  of  the  decision  of  the  Court  of  Appeals,  on  Andertohj  and 
had  demanded  of  him  payment,  and  that  he  should  complefe  his 
purchase,  whiph  he  had  refused  to  do.  Whereupon,  the  trustee 
prayed  for  an  attachment. 

Upon  which,  on  the  next  ^day,  an  attachmekit  was  ordered  » 
prayed,  returnable  to  the  first  day  of  March  term  .then  next.  Hie 
writ  was  issued  accordingly^  and  Jlnderson  having  heea  brought 
before  the  court  under  it,  the  trustee  prayed  that  he  might  be 
committed. 

But  Anderson  had  previously,  on  the  16th  of  March,  1826,  pat 
in  his,  answer  on  oath,  in  which  he  alleged  that  it  did  not  appear, 
by  the  trustee's  report,  that  he^Andenanj  was  the  purchaser  of 
the  land  ;  that  in  consequence  of  the  irregularity  of  the  proceed- 
ings, a  good  title  could  not  be  conveyed  to  him  by  the  trustee; 
that  he,  Anderson^  had  not  been  put  into  possession  of  the  land, 
a^d  he  believed  that  the  trustee  could  not  give  him  the  possessioi, 
the  land  being  in  the  occupation  of  a  certain  Joseph  MarrM; 
that  a  copy  of  the  decretal  order  of  the  Court  of  Appeals  iiad  not 
been  served  on  him,  Anderson;  that  he  was  unabl^  to  comply 
with  the  terms  of  the  decree,  and  that  the  Court  of  Chanceiy  had 
no  power  to  give  the  relief  asked  for  by  the  trustee. 

nth  March,  1826.— Bland,  C%ancettor.— The  petition  of  Foiiib, 
the  trustee,  with  the  answer  thereto  of  Anderson,  the  purchase, 
standing  ready  for  hearing,  and  the  solicitors  of  the  parties  having 
been  heard,  the  proceedings  were  read  and  considered. 

It  does  not  sufficiently  appear  that  Anderson  has  ever  been 
called  upon,  under  any  order  of  this  court  commanding  him  to  pay 
to  the  trustee,  or  bring  into  this  court. the  sum  of  money  which  he 
contracted  to  pay  for  the  land  sold  to  him,  as  mentioned  in  tbe 
proceedings ;  therefore,  without  intimating  any  opinion  as  to  any 
other  flatter  urged  or  suggested  by  the  counsel  on  either  stde,  the 
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Chancellor  conceives  that  .^ndeff on  must 'be  discharged  fix>m  his 
present  detrition. 

Whereupon  it  is  Ordered^  that  Samuel  Anderson  be,  and  he  is 
hereby  discharged,  without  costs,  from  any  further  detention  under 
the  attachment  by  virtue  whereof  he  has  been  brought  before  this 
court.  .*•     - 

And  it  is  further  Ordered^  that  the  said  Samuel  Anderson  pay 
unto  the  said  Ashur  Fctulke^  the  trustee,  or  bring  into  this  court 
the  sum  of  $1,540,  with  interest  thereon  from  the  28th  day  of 
August,  1823,  until  paid  or  brought  in,  being  the  amount  of  the 
purchase  money  of  the  land  sold  to  him,  as  in  the  prodeedings 
mentioned,  on  the  17th  day  of  April  next,  or  shew  good  cause  to 
the  contrary.  Provided  that  a  copy  of  this  order,  together  with  a 
copy  of  the  ^aid  petition  of  Foutkej  filed  on  the  12th  of  January 
last,  be  Served  on  the  said  Anderson  on  or  before  the  26th  instant. 


By  the  answer  of  Anderson,  on  oath,  filed  oh  the  28th  of  March, 
18S26,  shewing  cause  against  this  order,  he  states  that  the  trustee, 
as  appeared  by  the  agreement  of  the  28th  of  August,  1822,  un- 
dertook to  make  an  absolute  sale  of  the  land,  in  viblation  of  the 
decree,  by  which  any  sale  to  be  made  by  him  required  the  confir- 
mation of  the  Chancellor;  that  he,  Anderson,  was  not  returned  as 
the  purchaser  by  the  report  of  the  trustee ;  that  the  quantity  of 
the  land  was  not  ascertained  by  the  trustee's  report ;  that  the  land 
shewn  to  Anderson  as  the  prope^  to  which  the  .trustee  could  give 
title  differed,  materially  from  that  which  the  trustee  was  authorized 
to  sell ;  that  Anderson  gkxe  no  bond  or  note  for  the  payment  of 
the  purchase  money;  nor  has  any  been  asked  of  him  as  was  re- 
quired by  the.  decree;  that  he  had  never  obtained  possession  of 
the  land,  and  believed  that  he  could  not  obtain  possession,  it  being 
in  the  occupation  of  a  certain  Joseph  Marriott;  that  he,  Anderson, 
was  unable  to  comply  with  the  terms  of  the  sale,  and  that  he  could 
not,  in  equity,  be  compelled  to  execute  the  contract ;  or,  if  the 
trustee  thought  otherwise,  he  should  file  his  bill  in  equity,  or  sue 
at  law  for  the  purchase  money,  when  the  whole  case  might  be  fully 
investigated,  the  rights  of  the  parties  conclusively  established,  and 
complete  justice  done  to  both. 

By  consent  of  parties,  it  was  Ordered,  on  the  17th  of  April, 
1826,  that  the  matter  stand  for  hearing  on  the  first  Wednesday  of 
May  then  next. 

12(A  May,  1826.— Blajtd,  CStenceUor.— This  matter  standing 
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ready  for  hearings  and  the  solicitors  of  the  parties  hairing  bea 
fally  heard,  the  proceedings  were  read  and  considered. 

This  application  has  been  assailed  as  a  novelty,  altogether  with- 
out precedent  here,  and  having  few  even  of  English  origin^  and 
those  few  of  very  late  date,  and  long  since  our  revolutioii*  It  has 
also  been  opposed  upon  the  ground  that  the  parties  interested  can 
only  obtain  redress,  if,  indeed,  they  are  really  entitled  to  any,  b^  a 
bill  in  equity  or  a  suit  at  law;  in  which,  as  it  is  said,  the  whole 
case  can  be  fully  investigated,  the  rights  of  the  parties  conGlasiTely 
established,  and  complete  justice  done  to  both. 

The  defence  taken  in  this  case,  if  sustainable  in  all  its  conse- 
quences, appears  to  be  destructive  of  some  of  the  most  vahiaihk 
a&d  important  powers  of  this  court.  Controverted  points,  ansiog 
between  the  court's  trustee  for  the  sale  of  property  and  the  piD- 
chaser  hstve  frequently  been  brought  before  me,  since  I  came  here; 
but  in  each  instance  they  have  been  treated  as  insulated  matters  of 
mere  practice,  and  have  passed  off  in  that  way.  Tlus  case  has 
assumed  a  more  grave  aspect.  I  shall,  therefore,  now  review  the 
subject  more  at  lai'ge,  and  upon  general  principles. 

On  considering  the  nature  of  sales  under  the  autfaorily  of  the 
Court  of  Chancery,  the  first  inquiiy  which  suggests  itsdf  iS)  who 
are  the  real  parties  to  the  contract  ?  This  very  idea  of  a  contract^ 
implies  that  there  is  one  party  able  and  willing  to  contract,  and 
another  to  be  contracted  with.  It  in^lies  a  perfect  capad^  and 
free  will,  in  each  of  the  parties  to  the  agreement  ^  To  a  contnd 
of  sale,  made  under  a  decree  of  this  court,  neither  of  the  litigatiBg 
parties  can  be  considered  as  the  vendor;  although  they,  vith 
others,  such  as  creditors,  who  may  be  allowed  to  come  in  after- 
wards, may  be  very  materially  interested  in  the  sale.  Hie  phn- 
tiff  cannot  be  considered  as  the  vendor;  because,  oftener  than 
otherwise,  he  has  no  tide,  always  states  his  inability  to  sell,  and 
prays  the  court  to  decree  that  a  sale  be  made.  The  defendant 
cannot  be  the  vendor;  because  he  always  positivdy  refuses  to 
part  with  his  property,  unless  forced,  or  sanctioned  in  doing  so  hj 
the  power  of  the  court.  If  ^en,  neither  of  the  litigating  parties 
can  be  separately  deemed  to  be  the  vendor,  it  is  dear,  that  they 
cannot  both  together,  be  so  considered. 

But  such  sales  are  always  made  by  an  agent ;  in  England,  hj  a 
master,  in  this  state,  by  a  trustee.  Private  contracts  may  be  made 
and  executed  in  person,  or  by  attorney ;  but  the  attorney  is  oefar 
considered  as  one  of  the  contracting  parties,  he  exercises  no  wiD 
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or  power  of  his  own,  he  is  mexely  the  medium  or  conduit  through 
which  the  will  of  Ihe  contractbg  party  is  expressed.  The  master 
or  trustee  is  the  mere  attorney  of  the  court,  acting  under  a  spe- 
cially delegated  authority,  (a)  And,  in  no  ^  case,  is  a  master  or 
trustee  authorized  to  do  more  than  to  accept  ran  ofier  or  proposal 
to.  contract,  which  is  of  no  sort  of  validity  unless  it  be  accepted, 
ratified  and  confirmed  foy  the  <^urt.  It  is  the  court  itself,  for  the 
benefit  of,  all  interested,  therefore,  who  is  the  vendor  in  such  cases. 

But  it  may  be  said,  if  the  court  be  the  vendor  in  sales  made  by 
its  trustee,,  would  it  not  follow,  for  the  same  reasons,  that  a  court 
of  common  law  must  be  considered  as  the  vendor  in  sales  made 
under  its  writ  of  fieri  facias  by  the  sheriff  ?>  The  cases  are  essen- 
tially different.  The  writ  of  fieri  facias  is  a  general  authority  or 
command  to  the  sheriff  to.  make  so  much  money  by  sale  from  the 
personal  estate  of  the  defendant.  By  this  writ  the  executive  ofiicer 
of  the  court  is  commissioned  to  seize  the  whole,  any  part,  or  so 
much  of  the  defendant's  personal  estate  as  may  be  necess^aiy  to 
raise  the  specified  sum  of  money.  No  particular  articles  of  pro* 
perty  ^re.ever  designated.  By  statute,  (&)  this  power,  given  by 
the  common  law  writ  over  personal  estat(B,.has  been  extended  over 
real  estate.  And  the  same  writ,  and  nearly  the  same  principles  of 
law,  now  apply  to  both  species  of  propeijy. 

The  real  or  personal  estate  with  which  the  Court  of  Chancery 
deals  is,  however,  always  in  one  form  or  other  distinctly  specified 
in  the  proceedings ;  and  the  sale  is  made  only  because  the  court 
is  asked  to  have  it  made  to  accomplish  the  qbjects  of  the  suit.  In 
Ae  proceedings  at  conmion  law,  &6m  the  commencement  to  the 
fieri  facias^  no  property  is  designated.  At  common  law,  the  teims 
and  manner  of  sale  are  regulated  by  law;  in  chancery,  they  are 
regulated  by  the  court.  At  common  law  if  the  sheriff,  in  seizing 
the  property  and  making  the  sale,  conforms  to  the  established  regu- 
lations applicable  to  all  cases,  (and  he  can  sell  in  no  other  manner,) 
the  sale  is  final  and  valid  as  soon  as  it  is  made.  But  in  chancery 
the  sale  is,  in  no  case,  binding  and  conclusive,  until  it  has  been 
expressly  approved  and  ratified  by  the  court.  If  it  be  made  in  a 
manner  wholly  different  from  that  prescribed  by  the  court,  it  may 
yet  be  sanctioned ;  or,  if  it  be  made  in  all  respects  conformable  to 
directions,  it  may  still  be  rejected.     And  hende,  it  is  obvious,  that . 


(a)  1785,  cb.  72, 8, 7;  April,  1787,  ch.  80>  8.  6.— (6)  S  G«o.  2,  c.  7. 
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in  the  one  case  it  is  the  Court  of  Chancery  who  is  the  real  Tcndor, 
and  in  the  other,  the  sheriff  or  executive  oflicer  of  the  comt. 

In  an  English  case  which  arose  on  a  sale  under  the  authoritj  of 
the  Court  of  Chancery,  decided  in  the  year  1721,  in  which  the 
question  was,  whether  the  purchaser  should  be  compelled  to  com- 
plete his  purchase  or  not,  the  matter  is  spoken  of  as  one  perfectly 
settled.  ^Upon  a  contract  betwixt  party  and  party,'  says  the  Chan- 
cellor, Hhe  contractor  wbuld  not  be  decreed  to  pay  an  unreasonable 
price  for  an  estate ;  so  neither  ought  the  court  to  be  partial  to  itself, 
and  to  do  more  upon  a  contract  made  with  itself,  or  carry  that  far- 
ther, than  it  would  a  contract  betwixt  party  and  party.  On  the 
other  hand,  the  court  might'  be  said  to  have  rather  a  greater  power 
over  a  contract  made  with  Usdfj  than  with  any  other,'  (r)  And  in 
other  ^ases  of  recent  date,  where  the  subject  has  been  brought  ialo 
yiew,  the  court  has,  in  like  manner,  been  spoken  of  and  coradered 
as  the  vendor,  {i) 

In  a  controversy  relative  to  a  trustee's  sale  under  a  decree  of 
this  court,  which  was  frequently  brought  before  Chancellor  Hiauon, 
and  appears  to  have  been  much  considered  by  him,  he  says,  'witli 
respect  to  sales  under  the  authority  of  ^s  court,  the  Chancellor 
thinks  himself  bound  to  act  as  if  the  property  were  his  own,  or 
held  by  him  in  trust.  That  is  to  say,  he  thihks,  that  reasons  whidi 
would  induce  him  as  proprietor  or  trustee  to  set  aside  a  sde  made 
by  his  agent,,  should  determine  him  as  Chancellor  to  refuse  ha 
approbation  to  a  sale  made  by  a  trustee.'  (e)    Hence  it  is  evident, 

0 

(c)  fiaflle  V.  Savtle,  1  P.  WiR.  746^(<0  Ex  parte  Minor,  11  Vet.  iiO;  Lnit, 
hndi  2  Cond.  Cba.  Rep.  2M;  Shewen  v.  Vuiderfaoist,  4  Cond.  Cba.  Rep.  411. 

(e)  La WBOK  o.  Thx  St ats.— This  bill,  filed  on  the  2]it  of  Febniaiy,  1800,  itelef 
that  the  late  John  Semple,  on  the  1st  of  April,  1*^69,  to  secure  the  pajBeat  of  a 
iai*ge  debt,  as  specified  in  the  exhibit,  mortgaged  to  the  plaintiff  James 
Sootluid,  the  tiaet  ffi  land  called  8emple*«  Manor,  containing  neve  tban 
thousand  acres;  and  tiiat  the  defendant's  estate  therein  was  confiscated  and  veslci 
in  the  state ;  but  that  the  state  never  took  possession,  be:  Prayer  fbr  a  sale.  Is 
pay  debts,  &c.  On  the  answer  of  Luther  Martin,  the  attorney-general,  a  sakm 
decreed  accordingly. 

lit  Ikcmhirp  180S.^Hakson,  Cftancstfor.— In  this  case  a  sale  hath  takan  pbec 
under  a  decree,  passed  with  consent  of  the  parties,  the  Chancellor  having  exerdtti 
no  judgment,,  except  that  he  was  previously  satisfied  there  Was  nothing  fitaodulent  or 
Improper  in  the  decree  fiamed  and  agreed  to  as  aforesaid.  On  the  report  ef  ftt 
trustees,  that  they  had  made  a  sale,  and  assigned  reasons  for  the  tenna  of  the  sail 
difierent  firom  what  might  have  been  expected  from  the  expressions  in  the  dcoet^ 
and  in  their  advertisement.  The  Chancellor,  as  is  usual  in  such  cases,  pasted  an 
order.  Which  has  been  duly  published  according  to  its  tenor,  declaring  ttiat  ht  weald 
ratify  the  sale,  unless  objections  should  be  made  on  or  befove  the  third  Tnei^  ^ 
November,  1808;  provided  the  order  be  published^  8u.  &c. 
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that  he  considtfed  the  bidder  or  pmeh^er  as  a  contracting  party, 
on  the  one  si<le,  dealing  mih  the  court  as  the  contracting  party  on 


After  that  the  Chancellor  received  what,  on  fint  tigbt^  he  sappoeed  a  private 
sealed  letter,  bat  under  the  cover,  containing  no  letter,  he  found  enclosed  a  petition 
-with  thirty^wo  signatures,  aeyeral  of  which  he  could  not  read,  stating,  in  efiect,  as 
an  objection  to  the  sale»  that  it  was  not  made  as  expected ;  that  the  land  was  sold 
entire;  that  if  sold  in  parcels  it  would  have  commanded  more  monej;  and  that  the 
a%nen  wished  and  intended  to  become  purchasers,  provided  the  land  had  been  laid 
off  in  parcels  so  as  to  suit  them.  The  said  pelitioa  also  contained  expressions 
highly  injurious  to  the  characters  of  the  trustees  and  the  purchaser;  and  at  the 
aame  time  plainly  declared,  that  the  petitioners  would  apply  for  lej^ibtiTe  aid, 
oaleas  the  Chancellor  would  set  aside  the  sale  tafiamduUKt  and  viOlanou$, 

AHhongh  the- petition  came  in  so  questionable^  a  way,  and  was  so  insulting  to  the 
Chancellor,  caleolated  as  it  plainly  appeared,  to  intimidate  him  from  the  free  exer- 
dfle  of  his'  own  judgment,  and  to  control  even  his  conscience ;  although  he  eonsi* 
dered  it  as  an  attempt  eventually  to  iitfeirapt  or  deSle  the  pure  stream  of  justice,  he 
•ant  the  petition,  such  as  it  was,  t6-  the  Chancery  office^  to  be  there  filed,  and  to 
stand  as  an  objection  to  the  sale. 

It  has  alwaya  been  his  practice,  when  an  oljection  is  madelo  a  sale,  to  wait  un- 
til the  day  appointed  by  his  conditional  order  of  ratification ;  and  upon  appUcaUon, 
oa  or  after  that  day,  lo  appoint  a  time -for  hearing  the  objection,  if  any  there  be 
aaade.  No  application  has  l>een  since  made  by  any  of  the  signers  of  the  petition,  or 
by  any  person  in  their  behalf. 

But  on  this  day  an  application  has  been  made  by  the  trustees,  on  their  own  ac* 
count,  and  in  behalf  of  the  purchaser ;  ahd  the  Chancellor  thereupon  proceeded  to 
an  examination  of  all  the  papers,  in  order  |hat  he  might  deteniiine  on  what  is  proper 
to  be  done.  Amongst  these  papers  he  finds  several  instruments  of  writing,  by 
inrhich  a  considerable  number  (about  6ne*balf)  of  the  persons  whose  names  are  sub- 
atribed  to  the  petition,  have  prayed,  in  effect,  that  they  may  not  be  considered  as 
petitioners  against  the  sale.  Not  one  of  the  others  Ms  come  forward,  either  in 
person  or  by  a  solicitor  or  agent,  or  by  writing,  to.  support  the  petition.  On  the 
other  hand,  the  party  most  interested  in  the  sale  has  filed  a  petition,  stating  that 
the  sale  has  been  with  his  perfect  approbation ;  and  most  powerfiil  reasons  are 
assigned  by  him  wherefore  it  was  so  appraved. 

But  let  it  be  considered  who  are  the  persons  in  contemplation,  of  either  Ifiw  or 
equity,  interested  in  the  sMe.  Not  surely  a  person  who  was  neither  the  mortgagor 
nor  a  mortgagee,  nor  claiming  under  either  mortgagor  or  mortgagee,  nor  claiming 
under  the  state  of  Maryland.  Not  surely  the  man  who  conceives  himself  interested 
merely  because  he  wished  to  become  a  purchaser,  and  who  was  disappointed  be- 
cause the  land  was  not  laid  off  in  such  parcels  as  to  suit  his  convenience.  In  short, 
it  was  only  a  mortgagee,  or  the  state,  which  was  truly  interested  ia  the-sale.  One 
mortgagee,  and  the  principal  one,  as  aforesaid,  has  ex))ressed  entire  approbatioa. 
No  objection  has  been  made  on  the  part  of  the  state,  or  of  any  other  truly  interested 
person,  although  notice  has  been  duly  given.  And  upon  the  whole,  the  Chancellor 
perceives  no  reason  wherefore  the  sale  should  not  be  immediately  ratified;  protesting 
however,  contrary  to  a  point  made  by  the  trustee,  that  if  a  reasonable  objection  had 
appeared,  he  would  have  considered  it  as  immaterial  by  whom  made.  Having  the 
control  of  sates,  he  deems  it  his  duty  to  avail  himself  of  any  information  whatever, 
and  never,  knowingly,  will  he  ratify  a  fraudulent,  unfair,  or  unreasonable  sale. 
He  will,  however,  always  make  a  distinction  between  volunteer  objectors  and  ob* 
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the  other,  ancl  who  was,  in  «fact,  l}ie  vendor.     That  the  coort  ms 
to  be  considered  as  the  proprietor  and  piincipal^  and  the  trustee  as 


jectora  who  are  traly  interested.    And  what  that  distinction  is,  may  appear 
what  he  has  already  said. 

It  is  Ordered,  that  the  sile  ma4e  hy  Philip  Barton  Key  and  WiHiam  Ifaiteiy, 
stated  in  tiieir  report,  of  a  tract  or  body  of  land' called  Semple's  Manor,  be,  and  it 
hereby  declared  to  be  absolutely  ratified  and  confirmed. 


After  which*  upon  further  and  additional  information,  this  matter 
brought  before  the  court 

.  4^  December,  IdOS.— Haksoit,  CftoiMsUor.— The  sak  in  this  caw  reported  hath 
been  ratified,  because  no  person  legally  interested  had  made  any  ob)eetioa»  and  be- 
cause no  other  person  had  come  forward,  either  in  person  or  by  solicitar«  to  sapiport 
the  objedtions  transmitted  In  a  private  letter^  or  to  shew  their  Tatidily.  Bat  Iha 
Chancellor  having  since  received  information,  which  would  have  had  wei^  a 
he  had  received  it  before,  -viz,  that  persons  interested  in  the  sale  are 
and  the  Chancellor  havihg  reason  to  -believe  that  ignorance  or  want  of  notice 
have  prevented  persons  from  appearing,  to  make,  or  establish  olijediotts;  and 
having  always,  with  respect  to  sales»  availed  himself  of  informatioB,  in  whateftr 
way  obtained: 

It  is,  thereupon,  Ordered,  (hat  the  order  for  ratification  passed  in  this  canae,^, 
and  it  is  hereby  set  aside  and  revoked ;  and  that  on  the  16^  day  pf  Febraaiy  aext* 
the  Chancellor  will  determine  finally  whether  or  not  the  sale  shall  be  abseJntely 
ratified. 

It  is  not  on  conviction  or  belief,  that  the  trustees  have  acted  improperiy,  tiiat  the 
Chancellerpasses  this  order.  It  is  barely  that  hereafter  there  may  be  no  canse  fsr 
alleging,  that  the  case  was  not  determined  on  its  merits. 

This  order  is  directed  to  be  served  on  one  or  both  of  the  trustees,  and  pahfiiM 
as  early  as  may  be  in  the  Republican  Advocate,  and  in  the  Fredericktown  HoaU, 
and  in  Orubie's  German  paper  in  Hagerstown.  Unless  published  before  the  end  ef 
this  month,  a  further  time  may  be  allowed  for  the  decision. 


This  order  having  been  served  and  published  as  required,  the  matter 
brought  before  the  court. 

IM  Febnuary,  18a4.»HANSON,  CAoncsZfer.— This  day  having  been  appoiatod  to 
decide  on  objections  made  to  the  sale  of  the  tract  of  land  called  Semple's  Msaor, 
the  Chaneellor  proceeded  to  an  investigation  of  the  st4>ject.  On  examination  of  the 
papers  in  the  cause,  it  does  not  clearly  appear  who  are  the  parties  principally  iale- 
rested  in  the  sale.  The  decree  for  the  sale  was  passed  by  consent,  contraiy  to  ha 
expressed  opinion^  before  the  claim  of  the  complainant  was  ascertained ;  and  not- 
withstanding the  attorney-general  had  filed  interrogatories  to  be  answered  bf  thi 
complainant.  He  now  deeply  regrets  that  he  passed  the  decree  before  all  the  eqeitf 
was  settled,  notwithstanding  those  who  appeared  to  be  all  the  parties  interested  bad 
assented  to  it.  An  objection,  whether  properly  made  or  not  the  Chancellor  doci 
not  determine,  is  put  in  on  the  part  of  the  state ;  and  what  the  interest  of  the  stste  ii 
cannot  immediately  be  determined.  On  the  whole,  .tlie  Chancellor  conceives  tbit 
his  decision  ought  to  be  postponed. 

It  is  thereupon  Ordered,  that  on  the  first  Monday  of  May  next,  the  ChaDcdbr 
will  finally  decide  whether  or  not  the  sale  of  the  tract  of  land  called  Semple'sHuor 
shall  be  latified ;  and  that  depositions  of  competent  witnesses,  taken  before  a  jei^ 
or  justice,  shall  be  received  as  evidence  on  that  hearing  of  the  cause.    It  is  fsither 
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the  mere  agent,  having  no  right  or  power  whatever,  other  than  as 
a  mere  attomej.     Hence  it  is  clear  upon  principle,  and  also  upon 


Ordendt  that  in  the  mean  time,  if  practicable,  the  auditor  shall  state  the  claim  of 
the  comp]siiMuit»  after  giviiig  notice  to  the  attorney-general  of  ttie.time  and  place  of 
atating  tiie  same. 

Bat  the  Chancellor  wishes  it  to  be  understood,  that  no  order  he  has  passed  on  the 
subject  is  founded  on  a  conviction  or  opinion  that  the  trustees  have  violated  their 
datj.  The  drciunstances  of  the  case,  independent  of  the  objections  against  them» 
an  such  as  in  his  opinion  absolutely  demand  a  postponement 

After  which  this  matter  was  again  brought  before  the  court. 

2Sik  Mag,  1804.^Hahson«  GAaiics2/or.*^The  Chancellor  at  length  proceeds  to  a 
final  decision  on  the  sale  of  the  tract  of  land  called  'Keep  Treiste,'  or.<  Semple's 
Hanor.'  Several  appointments  of  days  have  been  made  for  this  purpose ;  and  he 
expected  that  every  person  who  considered  himself  entitled  to  any  part  of  the  land, 
or  the  money  to  arise  from  the  sale,  woald  come  forward  in  a  regular  and  proper 
naanner.  He  is  disappointed;  and  he  is  to  decide,  as  well  as  he  can,  on  such  infor- 
mation as  he  has  received. 

He  must  first  remark,  that  on  the  day  appointed  for  ratification  wisit  Sec.  it  did  not 
appear  to  him  that  any  person  whatever,  who  had  either  a  legal  or  an  equitable  inte- 
rest, had  made  an  objection  to  the  sale  reported  by  the  trustees;  but  it  appeared  to 
him,  that  the  only  person  to  be  benefited  by  the  sale  had,  by  his  agent,  given  it  hia 
luU' approbation.  He  did  not  think  it  becoming  to  postpone  a  ratification  on  account 
of  the  objections  made  by  a  letter,  firom  persons  who  did  not  state  that  they  had 
either  a  legal  or  equitable  interest  in  the  land  or  money,  and  of  whom  many,  by 
writing  here  filed,  had  either  disavowed  or  vrathdrawn  their  objections. 

Under  the  circumstances  of  the  case,  however,  it  might  have  been  advisable  for 
liim  to  alk>w  a  further  time  for  making  or  supporting  objections*  The  decree  for 
the  lale,  as  he  intiihated  at  the  foot  of  it,  was  perhaps  preoMture,  although  made  on 
the  written  agreement  of  the  complainant  and  defendant  It  might  be  premature, 
because  it  had  not  then,  nor  has  it  yet,  been  ascertained  whether  my  thing,  or  hov^ 
much,  was  due  to  the  compkioant 

With  respect  to  sales  under  the  authority  of  this  court,  the  Chancellor  thinks  him- 
•elf  bound  to  act  as  if  the  property  were  his  own,  or  held  by  him  in  trust.  That  is 
to  say,  he  thinks  that  reasons  which  would  induce  him,  as  proprietor  or  trustee,  to 
set  aside  a  sale  made  by  his  agent,  should  determine  him  as  Chancellor,  to  refiise  his 
approbation  to  a  sale  made  by  a  trastee.  He  has  always  availed  himself  of  informa- 
tion, by  whomsoever  conveyed,  in  deciding  on  the  merits  of  the  sale.  Having, 
after  he  passed  the  order  in  this  case  for  ratification,  received  information  respecting 
the  interest  in  or  title  to  the  land  or  money  aforesaid,  he  considered  himself  at  least 
juttifiable  in  rescinding  the  order  and  appointing  a  dHy,  of  which  notice  was  to  be 
given,  for  deciding  on  the  case. 

He  vegreti  the  inconvenience  which  may  have  resulted  fiY>m  that  order;  although 
be  insisted,  that,  as  the  case  presented  itself  to  him  at  the  time  of  passing  the  order, 
be  could  not  do  otherwise.  He  knew  of  no  parties  or  persons  interested  ei^eept 
James  Lawson  the  complainant,  or  the  defendants,  the  state,  who  could  be  contem- 
plated, either  in  law  or  equity,  as  interested  in  the  sale.  The  former  as  mortgagee, 
and  the  latter  was  standing  in  the  place  of  Semple,  the  patentee  and  mortgagor  of 
the  land.  The  attorney-general,  representing  the  state,  had  first  agreed  to  the  sale, 
and  be  did  not  object  to  it  after  it  had  been  made,  and  after  the  usual  notice. 

But,  after  the  infonnatidh  the  Chancellor  has  since  received,  be  cannot  heritate  to 


i 
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authority^  as  well  in  this  state  as  in  England,  that  tbe  Conit  of 
Chanceiy,  and  not  its  trustee,  is  in  all  cases  to  be  considered  as 
the  party  contraclingy  or  as  the  real  vendor.  (/) 

The  manner  of  sending  proper^  into  the  market,  as  well  as  the 
mode  of  sale,  generally  adopted  in  this  state,  differs,  perhaps,  la 
some  particulars,  from  that  of  other  countries,  (jg)  The  fonn  of 
ordinary  sales  of  merchandise  by  auction  is  the  same  in  this  state 
as  in  England.  But  the  mode  of  making  a  sale  of  property  under 
the  authority  of  the  Court  of  Chancery  in  Enghmd  is  difSaent 


decltre  hit  opinion,  that  th«  tale  ought  to  be  Vacated.  It  ia  uodoabtedlj  amt  dqect 
of  eaeh  decree  for  a  sale,  to  obtain  the  best  price  that  can  be  obtained,  eoiMillais  it 
the  flame  time  Joftice  to  all  penone  concerned,  and  attending  to  their  wiahee  ai  ftr 
as  tnay  be  consistently  with  justice.  The  Chancellor,  as  has  been  alieadj  inli. 
mated,  passed  the  order  lor  eonfirafation,  merely  because  ft  appeared  to  be  the  vish 
of  the  only  party  entiUed  to  receive  the  net  money 'arising  from  the  sale.  The  cv- 
cumstances  since  disclosed  to  him,  make  tbe  case  appear  very  different. 

Tt  iieems  that  there  are  concerned  several  persons  who  hive  not  given  their  appio- 
batioD,  and  it  is  doubtfal  wbedier  the  complainant  is  entitled  to  receive  any  part  ef 
the  mooey  aforesaid.    It  is  certain,  that  when  8emple*s  Manor  was  sold  caliie,  a 
sale  in  that  manner  had  not  been  annoonced*  before  the  day  of  sale.    It  is 
bable,  that  the  trustees  bad  not  before  that  day  contemplated  snch  a  nle,  and 
determined  by  circumstances  that  then  took  place.     But  if  they  then 
that  a  sale  in  parcels,  agreeably  to  their  advertisement,  was  impractictUe,  er 
not  be  advantageous  to  the  pertbns  who  were  to  receive  tbe  money,  it  would  have 
at  least  been  prudent  for  them  to  advertise,  or  give  notice  of  a  future  day,  when 
they  would  sell  the  whole  together,  or  divided  into  large  parcels  laid  off  by  the  a»- 
veyor.     It  cannot  be  soppoied,  that  any  person  went  to  the  place  of  sale  with  sa 
expectation  of  having  the  whole  body  of  land  set  up.    The  Chancellor,  bowevo; 
thinks  it  his  duty,  in  mere  justice  to  the  trustees,  to  declare,  that  in^  his  opiaisa 
there  is  no  ground  for  concluding  that  they  were  guilty  of  ficaod,  corraption,  orin> 
doe  combination,  in  making  the  sale.    He  believes  fix>ni  a  careful  ezaminatiai  of 
all  tbe  prooft,  that  they  acted  according  to  tlieir  judgment  as  faithful  tnislBcs;  M 
he  cannot  for  a  moment  doubt,  that  their  judgment  was  erroneous,  even  if  the  faai 
fa^reafber  should  not  command  a  higher  price  than  they  sold  it  for. 

It  i»  accordingly  Ordered^  ^at  the  sale  made  by  Philip  Barton  Key  and 
Marbury,  of  the  aforesaid  tract  or  body  of  land  eaUed  *Keep  Trieste,'  or  *l 
pie's  Manor,'  be,  and  it  it  hereby  declared  to  be  set  aside,. vacated,  and  annulled. 
.    The  Chancellor,  for  th^  present,  declines  to  pass  any  decree  or  order  relative  t» 
another  sale  of  the  land ;  but  he  is  anxious  to  make,  without  delay,  soeh  anange- 
nents  as  may  do  complete  justice  to  eveiy  party  concerned.    Let  tbe  oonneel,  if 
they  think  proper,  agree  upon  another  sale,  to  be  prescribed  by  a  decree.    He 
eeives  that,  notwithstanding  the  statement  of  the  report,  the  land  may 
entlybe  laid  off  in  parcels  fh)m  one  hundred  to  one  thousand  acres;  and  Hiatp^* 
ment  may  be  as  directed  by  the  original  decree.    That  the  land.  If  the  legal  tills 
thereto  be  vested  in  tbe  state,  ought  to  be  sold,  he  thipks  unquestionable.   Ba^ 
strange  it  is,  that  persons  having  a  chum  superior  to  Lawson*!,  should  liot  eoms  6r 
ward  in  a  regular  proper  manner.    Should  it  sppear  that  any  person,  not  a  paify  l» 
the  suit,  has  a  legal  title  to  the  land  itself,  assuredfy  it  ought  not  to  be  •old.r-JtX. 

(/)  Qibson's  Csm,  1  BlaDd>  188.— (g)  Sugd.  Vend,  a  Pur.  18,  d. 


ANDR^TTS  V.  SCOTTON.  013 

In  such'  case,  the  estate  is  sold  before  one  of  the  masters  in  chan- 
cery, who,  after  the  particulars  of  sale  are  prepared,  corrects  and 
sanctions  it  bj  his  signature,  to  authorize  the  insertion  of  the  ad- 
yertisement  in  the  Gazette.  After  which  the  master,  vttth  the 
approbation  of  the  parties,  fixes  a  time  of  sale ;  and  the  secoQd 
adrertisement,  for  there  are  always  two,  is  then  inserted  in  the 
Grftzette,  stating  the  time  of  sale.  On  the  day  of  sale  a  particular 
of  the  property,  or  lots  'to  be  sold,  is  prepared  under  the  authority 
of  the  master.  Th6  property  or  lots  successively  are  put  up  at  a 
price  offered  by  ft  person  present,  and  eyeiy  bidder  must  sign  his 
nafne,  and  the  sum  he  offers,  in  the  spae^  on  the  particular  under 
the  lot  for  which  he  bids.  The  tiest  bidder  is,  of  course,  declared 
to  be  the  purchaser ;  the  biddings  are  closed,  and  he  is  reported  as 
such  by  the  master,  to  Ae  court;  and  if  the  sale  be  ratified,  the 
contract  is  complete.  (A) 

In  this  state  the  manner  and  terms  of  sale  are  particularly  pre- 
scribed in  th^  decree;  and  the  trustee  is  directed  to  conform 
thereto.  The  sale  may  be  directed  to  bei  either  private  ot  public. 
If  the  latter,  it  is  conducted  in  the  form  of  an  ordinary  auction ; 
the  bids  are  received  Verbally,  and  the  highest  bidder  is  reported 
as  the  purchaser  by  the  trustee. 

All  the  several  forms  of  sale  are,  however,  mere  modal  regula- 
tions ;  each  of  them  hals  its  advantages  and  inconveniences ;  but 
none  of  them  can,  in  any  way,  materially  affect  the  parties  to  the 
contract,  or  its  terms,  nature,  or  obligatory  force.  The  English 
Court  of  Chancery  will  not  suffer  the  property  to  be  sold  in  any 
manner  dtfierent  from  that  prescribed,  (t)  In  this  state  these  modal 
regulations  are  not  regarded  as  of  so  much  importance ;  and  are 
therefore  not  so  strictly  adhered  to.  If  a  trustee,  who  is  directed 
by  the  decree  to  s^U  the  tract  of  land  entire,  and  at  public  sale, 
should  sell  it  at  private  sale  and  in  parcels,  or  in  any  other  manner 
different  from  the  mode  prescribed,  and  report  satisfactory  reasons 
for  doing  so,  and  no  objection  is  made,  the  sale  may  be  ratified. 

But  whatever  variety  or  difference  may  exist  as  to  the  mere 
modality  of  sale,  the  intentions  and  general  objects  are  the  same 
every  where  and  in  all  cases.  The  benefit  of  the  interested  par- 
ties, for  whom  the  court  makes  the  sale,  is  always  and  chiefly 
regarded.     The  highest  price  that  can  be  had,  under  all  circum- 

(A)  Sugd.  Vend,  fc  Par.  87;  1  NewL  Pra.  Cha.  8S4 ;  2  Fowl.  Exch.  Ptm.  2S&.— 
(•)  Aaaesley  V.  Aibbunt,  8  P.  WiU.  282. 
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Stances,  should  be  obtained ;  and  the  sale  should  be  in  all  respeets 
a  fair  and  honest  one.  These  are  the.  ends  in  view.  To  attm 
them,  in  England,  if  after  the  biddings  are  closed,  any  one  else 
comes  in  and  offers  a  much  higher*  price,  the  biddings  may  he 
opened,  and  the  additional  offer  accepted.  This  phrase  of  ^opening 
the  biddings,'  which,  in  the  English  books,  occurs  so  fiequendj, 
means  no  more  than  a  further  suspension  of  the  sale,  and  a  coa- 
tinuance  of  the  proper^  in  the  market  ( j)  In  this  state,  there 
has  been  no  instance  of  opening  the  biddings  or  suspending  the 
sale  merely  to.  let  in  another  and  a  higher  bid,  and  for  no  other 
cause.  But  in  this  state,  as  well  as  in  England,  if  there  dioQld 
be  made  to  appear,  either  before  or  after  the  sale  has  been  ratified, 
any  injurious  mistake,  misrepresentation*  or  fraud,  the  biddings 
may  be  opened,  the  reported  sale  rejected,  or  the  order  of  ratificar 
tion  rescinded,  and  the  property  again  sent  into  the  market  and 
re-sold. 

As  to,  sales  under  the  authority  of  this  court,  it  has  long  beea 
vfell  established,  that  any  circumstance  shewing  that  the  sale 
injurious  to  the  parties  concerned,  or  that  ^  better  sale  migfat 
sonably  and  probably  have  been  made,  is  sufficient  to  prevent  a 
ratification.  It  is  not  incumbent  on  the  party  objecting  to  shew 
fiivouritism,^  or  an  improper  motive,  although  such  proof  would 
furnish  conclusive  inducement  for  rejecting  the  proposed  sale* 
But  where  the  property  of  infants  was  to  be  sold,  even  a  strong 
doubt  of  the  propriety  of  the  sale  has  ,been  deemed  sufficient  to 
prevent  its  ratification.  And  if,  in  any  case,  the  trustee  reports,  that 
there  was  an  error,  mistake,  misunderstanding,  or  misrepresentatioa 
as  to  the  terms  or  manner  of  the  sale,  it  may  be  at  once  rejected,  and 
a  re-sale  ordered  without  further  inquiry.  Objections  are  addom 
or  ever  made  by  any  others  than  those  directly  interested.  But 
the  court,  in  acting  as  proprietor,  or  as  if  the  properly  were  its 
own,  and  in  deciding  on  the  merits  of  a  sale,  will  avail  itself  of 
information  from  every  quarter  from  which  it  may  be  derived;  that 
is,  from  the  original  parties  to  the  suit,  or  the  creditors  for  whose 
satisfiaiction  the  sale  is  to  be  made,  or  from  any  other  person.  la 
such  cases,  however,  much  more  attention  will  be  paid  to  objec- 
tions coming  from  those  who  are  interested  than  from  volunteeis. 
But  it  is  not  unusual,  with  the  consent  of  all  parties  interested,  to 
ratify  the  sale  immediately  on  its  being  reported,  without  giring 
any  notice  or  time  for  objections  to  be  made  by  others. 

(/}  Sugd.  Tend.  &  Par.  46. 
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WbeF6  laAd  lias  been  sold,  undet  the  authority  of  t&is  cotirt,  by 
the  tract  or  in  parcels,  containing  so  many  acres,  ^more  or  less,'  the 
sale  will  not  bereijgcted,  unless  the  deficiency,  should  it  be  objected 
to  on  that  account,  be  material  and  considerable^  It  has  been 
established  as  the  law  of  the  land  office^  by  the  proprietary's  in-^ 
structtoBs,  as  &r  back  as  the  year  1684,  that  the  words  ^ore  or 
less,'  in  every  patent  grant,  ^all  be  taken  to  amount  to  ten  pet 
cent,  over  or  under,  and  no  more,  {k)  But  in  this  court,  and  in 
relation  to  private  contracts,  or  to  s^es  under  a  decree,  the  words 
'more  or  less,'  added  to  th6  statement  Of  the  quantity,  has  nevei* 
yet  been  fixed  by  any  decision.  (I)  £ach  case  appears  to  have 
been  governed  by  its  own  peculiar  circumstances.  JlVhere  the 
deficiency  was  material  In  that  part  which  was  the  inducement  to 
the  purchase,  of  the  like,  the  sale  has  been  set  aside,  (m)  But 
where  the  deficiency  has  been  such  as  not  materially  to  vary  the 
contract,  and  the  purchaser  was  still  willing  to  purchase,  a  pro^ 
portionable  deduction  has  been  made«  But  where  land  ia  sold, 
not  by  the  tract  or  in  a  body,  but  by  the  acre,  or  in  lots,  at  so  much 
per  acre;  and  the  alleged,  number  of  acres^  or  the  location  and 
description  of  the  lots  should  not  be  known  or  admitted,  a  survey, 
when  called  for,  may  be  ordered  as  of  course ;  by  which  all  un-^ 
certainty  as  to  the  quantity  and  location  of  the  land,  and  the 
amount  of  the  purchase  mon€^,  may  be  entirely  removed,  (n) 


■  *^  f 


{k)  Land.  Hoi.  Ass.  258. — (I)  Brown  p.  Wallace,  ante  086. — (m)  Stapylton  0. 
Scott,  IS  Yes.  420. 

(n)  CBRxstiB  V.  Hammond. — ^This  was  a  ereditor's  bill,  filed  by  James  Christie 
and  otbexB  against  George  A.  Hammond  and  others,  the  devisees  and  executrix  of 
tVilliam  Andrews,  deceased.  The  defendanrts  answered,  and  admitted  the  claims  of 
the  plaintiffi  and  the  deficiency  of  the  personal  estate. 

TOih  June,  1791.-^Hakson,  Chancettor, — Dtcr^edi  that  the  real  estate  be  sold,  that 
William  McLaughlin  be  the  tmstee  to  make  the  sale,  &c.  *  And  that  when  the  said 
sale  shall  have  been  approved,  ratified,  and  confirmed  by  this  court,  and  the  pnrchase 
money  shall  have  l«efi  paid  to  the  said  tuostee  or  his  successor,  or  the  bonds  shall, 
have  heetk  assigned  Under  the  directions  of  this  court,  the  said  trustee,  or  his  success 
sor  shall,  as  tmstee,  convey,'  kt. 

Alter  whidi  other  creditors  came  in,  and  filed  t&e  voadiers  cff  their  cldms. 

20C4  Jlffl^,  It90. — ^Hansoit,  OhanceOor.-^Th^  Chancellor  having  examined  the 
claim  of  James  Christie,  foanded  on  five  bonds  for  jf  100  each,  and  costs  of  suit  and 
intarest  fixnn  the  date  18th  of  March,  17t0,  to  the  SOtti  of  April,  1793,  exiduding  the 
time  from  the  4th  of  July,  1776,  to  the  8d  of  September,  1783,  that  being  the  dura- 
tion of  flie  war  between  the  United  States  and  Great  Britain,  to  whom  the  com- 
plainant  is  a  subject,  and  the  said  daim  amounting  to  £889  14s.  3d.  It  is  adjudged 
and  Qrdtnd,  that  on  the  application  of  the  said  Christie,  or  his  attorney  in  fiict, 
assignee,  or  other  legal  representative,  (he  trustee,  R.  B.  Latimer,  assign  and  de« 
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In  England,  it  would  seem  to  be  usual,  in  sales  under  the 
thority  of  the  court,  to  offer  a  good  title  to  the  biddtts ;  and 
the  references  to  a  master,  at  the  instance  of  a  party  or  o£  pur- 
chaser, of  which  we  read  so  of  ten,,  to  ascertain' whether  a  good 
title  can  be  made  or  not.  (o)  Bat  in  this  state  it  baa  been  alwajs 
the  established  law  of  ll^e  court,  to  seU  all  the  right  and  title  ef 
the  parties  i6  the  suit,  whatever  that  may  be,  and  nothing  mate. 
To  all  judicial  sales  under  orders  or  decrees  of  this  conxt,  the  rale 
caveat  emptor  has  been  applied.  And  consequently  no  eiamiitt- 
tion  into  the  title,  after  the  sale,  is  necessaiy,  or  can  be  caSed  far 


liver  IB  or  towaids  the  .disclwiS®  of  tbe  nid  cliim,  a»y  bond  or  bondi  lik»i  «  te 
sale  of  tiie  said  Andrews'  real  estate,  unless  fiom  obligors  wbo  an  also 
on  which  interest  is  chai^able  frotn  80th  of  April,  179^  and  of  wliicli  tbe 
dotfa  not  exceed  tbe  sum  of  £999  14*.  dd. 


After  which  the  case  was  bioogbt  Im&n  the  court  Ibf  fintber  dinctioH^  i* 
regard  to  tbe  sales  made  by  the  trustee. 

\4ih  Mareht  1797.^HAKSoir,  Chatieeaor.^The  Ibcatiott  and  qnaatitj  of  the  Mi 
of  land  mM  by  tbe  trustee  to  Isaae  Tan  Bibber  appearing  to  be  QnceriaiBp  the  Mfr 
veyor  is  Ordered  to  survey  and  retura  ploti,  be. 


Tbe  surveyor  hanng  made  return  of  a  plot  and  certificate,  as  directed  by 
order,  the  mi^r>  was  again  bvonght  before  Uie  court. 

Z4ik  January,  1799. — ^Hanson,  CAaneellor.— 4ohn  Bouldin,  surveyor,  bating  sMda 
out  and  returned  a  certificate  and  plot  of  numbers  1, 2,  and  8,  of  the  had  of  lbs 
said  Wifliam  Andrews,  sold  to  Isaac  Van  Bibber  by  WUIiam  McLaugUiB, 
trustee ;  and  the  present  trustee,  Randolph  B.  Latimer,  and  tbe  said  Isaac  Yaa 
ber,  having,  by  writing  in^is  court  filed,  agreed  that  the  certificate  and  plot  •> 
said  contain  tbe  true  location  ,of  the  said  lots  numbers  1,  2,  and  S;  it  ia 
adjudged  and  Or^ltred,  that  the  lands  sold  by  tbe  said  McLaughlin  to  ttie  sad  Taa 
Bibber,  are  accurately  described  by  the  said  certificate,  except  as  herein  after  mca- 
tioned ;  that  the  said  sale  be  hereby  absolutely  ratified  and  confirmed;  andlbcttba 
said  trustee,  Randolph  B.  Latimer,  proyided  the  purchase  money  of  tbe  sad  Ma 
hath  already  been  paid,  or  on  payment  of  the  said  purchase  money,  slisil,  m%s 
manner  directed  by  the  original  decree  in  this  cause,  convey  unto  the 
Van  Bibber  and  his  heirs  the  aforesaid  three  lots  of  land,  according  to  flie 
in  ttie  said  certificate,  except  that  the  deed  of  conveyance  ahaU  describe  Hw  twesi^ 
third  line  of  the  third  lot  as  running  soutti  nine  degrees  and  one-half  west,  inslsalcC 
nineteen  degrees  and  one-half  west;  the  examiner-general  having  csaauBtdths 
plot  and  certificate,  and  having  suggested  tbe  correction. 

And  inasmuch  as  the  said  three  lots  do  not  contain  so  much  land  aa  IbeyiMe 
sold  for  by  the  said  McLaugbUn,  it  is  further  Ordmd,  that  tbe  said  Tan  Bibber  *J 
have  an  allowance  for  the  deficiency,  vix.  for  28  acres,  2  roods,  and  29  percbei  in 
lot  number  1 ;  for  2  roods  ip  lot  number  2 ;  and  for  1  rood  ia  lot  nnaiber  8 ; 
in  the  whole  to  29  acres,  1  rood,  and  30  perches. 

Ordertdy  forther,  that  the  said  trustee,  out  of  the  money  arising  firoai  tte 
the  real  estate  of  the  said  William  Andrews,  do  pay  the  expense  of  tbe 
delineation  of  the  said  lots,  amounting  to  tbe  sum  of  sixteen  poanda  tan 
(o)  Brown  v.  Wallace,  aate  586. 
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bj  ike  purchaser,  whatever  may  be  either  its  patent  or  latent  de- 
fects, (p)  But  if  ttie  trustee  makes  any  promise. or  representation 
to  the  bidder,  before  the  sale,  that  the  estate  shall  be,  or  is  clear  of 
all  incumbrances,  or  that  the  title  is  better  or  different  from  that 
to  be  traced  from  the  proceedings,  and  any  such  claims  ehould 
afterwards  appear,  or  be  set  up,  the  sale  will  be  annuHed,  But 
this  relief  would  be  granted  to  the  purchaser  on  the  ground  of 
misrepresentation  or  fraud,  and  not  on  that  of  a  mere  defect  of 
title,  as  in  cases  between  party  and  par^. 

After  a  sale  has  been  ratified,  the  court,  in  England,  will  not 
rescind  the  order,  and  open  the  biddings  without  strong  induce 
ments.  (q)  So  in  this  state,  after  a  sale  has  been  made  and  re- 
ported, and  before  it  has  been  ratified,  it  is  open  to  all  objections. 
And,  if  objected  to,  unless  it  should,  on  examination,  turn-out  to 
be,  in  all  respects,  fair  and  proper,  it  will  not  be  ratified.  But, 
after  it  has  been  confinhed,  the  purchaser  can  only  obtain  relief  by 
bill  or  petition ;  and  thus  calling  the  litigating  parties  to  the  suit 
again  before  the  court  to  answer,  repel,  and  remove  the  objections 
which  he  may  so  make,  if  they  can.' 
—  ■-■■•-  '  -  -  ■  , ., 

(p)  GooDWiir  V.  Scott.— The  complainanti  were  purchteen  under  a  deeree  of 
1Bk»  defimdaatiy  who  were  the  trueteee.  ▲  eait  it  law.  bad  been  brongbt  againit 
them  by  the  tmateee  lor  the  purchase  money;  and  they  now  brought  tbii  biU» 
having  diacorered,  as  they  alleged,  that  the  land  was  deficient  in  quantity,  and  that 
the  trustees  could  make  no  tiUe,  because  there  were  other  incumbrances  not  made 
known  at  the  time  of  sale. 

Ajptenfar,  1S06.^£iltt„  OSUsMfilor^The  right  and  tifle  of  Um  pmties  to  the 
original  suit,  whatever  it  might  be,  was  to  be  sold;  and  no  person,  whether  part 
buyer  or  part  seUer,  was  bound  to  examine  into  the  tide  of  the  estate,  which  was  in 
cMtocBft  Ugit,  and  vested  in  the  trustees,  who  were  not  competent  to  make  the  ob- 
jectionof  any  latent  er  obvious  deibct.  In  this  state  it  has  been  repeatedly  dedared 
that,  in  sales  under  a  deeree  ef  this  court,  which  are  made  subject  to  the  Chaneel> 
loir's  approbation  and  ratification,  any  circumstances  shewing  that  such  sales  are  in* 
jurious  to  the  complainanti,  or  that  better  sales  might  reasonably  and  probably  have 
been  made,  are  sufficient  to  set  them  aside.  This  principle  to  be  just,  should  be  re- 
ciprocal and  mutual*  And  the  ratification  that  has  been  given,  can  make  no  dififer- 
ence  as  to  the  present  claim.  Under  aU  the  circumstances,  the  Chancellor  vacated 
the  sale  for  one  of  the  lots,  and  made  the  injanetioa  to  stay  .the  proceedings  at  law 
in  part  perpetual.  And  the  lot,  the  sale  of  which  was  thus  annulled,  was  ordered  to 
be  again  sold  entire,  and  not  by  the  acre.  It  was  objected,  that  inasmuch  as  a  sur- 
vey was  made  of  the  lands  and  a  plot  exhibited,  the  smallest  variation  would  destroy 
the  contract.  The  true  location,  however,  is  not  so  much  the  point  in  dispute  as 
the  substantial  value  of  the  land,  and  if  that  is  not  altered  the  difierence  Ibirms  no 
gnmnd  of  relief.  Diflhrent  surveyors  have  made  it  diilbrent  in  quantity,  and  if  the 
purchaser  has  an  allowance  for  the  deficiency,  it  is  all  he  can  require. 

(9)  Sogd.  Vend,  fc  Pur.  47^ 
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It  k  ufualy  in  England,  at  tlie  time  of  bidding,  or  ot  haying  the 
biddings  opened  to  be  let  in  as  a  highipr  bidder,  for  the  proffeiiag 
purchaser  to  make  a  deposite  of  a  considerable  amount  of  the  par* 
ehase  money,  by  way  of  earnest  And  this  deposite  is  sometimm 
said  to  be  th^  only  hold  which  the  court  has  upon  the  poichater; 
and  it  is  in  truth^  this  only  hold  which  it  can  have  of  him  in  that 
stage  of  the  proceedings;  for  be  cannot  be  quickened  before  the 
report  is  confinned  absolutely,  (r)  And  should  he  turn  oat  to  be 
insolvent,  it  is  the  only  effectual  hold  the  court  will  ever  be  able 
to  take  of  him.  Consequently,  the  exacting  of  a  deposite  from 
the  purchaser  is  there  considered  asi  a  useful  and  proper  precau- 
tion. (4)  If  the  purchaser  refuses  to  comply  with  hb  C(Mitract,,the 
court  will,  if  required  by  a  party  interested^  inquire  whether  be  is 
able  to  pay ;  and  if  it  should  appear  that  he  is  insolvent,  or  hss 
not  the  means  of  complying  with  his  contract,  the  sale  will  be 
annulled,  the  deposite.  forfeited,  and  a  re-sale  ordered.  For,  even 
at  common  law,  and  between  party  and  party,  if,  after  being  le* 
quested,  the  vendee  does  not,  within  a  convenient  time,  come  and 
pay  for,  and  take  away  the  goods  purchased,  the  agpneement  will 
be  dissolved,  and  the  vendor  at  liberty  to  sell  them  again  to  any 
other  person^  (^)  If,  however,  the  purchaser  is  able,  and  fidls  to 
eomply,  the  court  will  not  suffer  itself  to  be  baffled,  but  wiU,  at 
the  instance  of  a  party  interested,  compel  the  purchaser  to  comply 
by  process  of  attachment  for  contempt 

The  exercise  of  a  similar  summary  power  of  coercion  by  this 
court  against  a  tardy  or  unwilling  punohaser,  after  the  confirmatioB 
of  the  sale,  it  has  been  repeatedly  and  strongly  urged,  is  one 
which  is  not  within  the  scope  of  its  jurisdiction.  The  exercise  ot 
such  an  authority,  it  has  been  urged,  is  a  very  reeent  and  eqmvo* 
cal  extension  of  the  power  of  the  Court  of  Chancery  in  England. 
It  has  sometimes  happened  that  a  necessary  and  important  pow^, 
after  having  been  called  into  action,  and  produced  all  the  beneficial 
effects  required  or  expected,  is  suffered  to  slumber  so  long  as  to 
drop  almost  into  oblivion.  Such,  it  would  seem,  has  been,  in 
some  degree,  the  fate,  both  in  England  and  in  this  state,  of  this 
power  of  coercing  a  purchaser  under  a  decree,  to  comply  with  his 
purchase. 

In  the  year  1721  the  Court  of  Chancery  of  England  was  pressed 


(r)  Anonymous,  2  Ves.  jan.  886.— (»)  Anonymous,  6  Ve«.  618.— (/)  Langfiftr. 
TU^,  1  Salk.  118. 
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by  a  party  interested  to  force  a  parchasdr  under  a  decree  to  complete 
his  purchasei  and  not  to  let  him  off  by  a  mere  forfeiture  of  his  de- 
posite,  although  it  amounted  to  nearly  one-tenth  part  of  the  pur- 
chase money.  It  was  not  even  intimated  that  the  court  had  not 
the  power  to  do  so.  But  it  would  seem  that,  in  that  case,  the  pur^ 
ohase  was  made  at  a  time  when  the  nation  was  under  a  general 
delusion  as  to  the  quantity  of  money  in  circulation,  and  the  value 
of  property,  and  the  purchaser  had  been  thus  induced  to  give  an 
unreasonably  hi^  price  for  the  property  in  question.  The  Chan- 
ceUor,  without  expressing  the  least  doubt  as  to  his  power  to  use 
coercion  in  a  summary  way  against  the  purchaser,  or  saying  any 
thing  distinctly  upon  the  point,  said  that  it  was  punishment  enough 
if  the  purchaser  was  made  to  lose  his  deposite,  and  satisfaction 
enough  to  the  seller  if  he  was  to  have  the  benefit  of  keeping  it.  (u) 
Hence  it  may  be  inferred  that  the  court  considered  itself  as  having 
the  power  to  proceed  against  the  purchaser,  but  that  it  did  not 
think  proper  to  do  so  in  that  case. 

One  of  the  most  accurate  of  the  English  reporters,  gives  us  the 
following,  as  the  words  of  Lord  Hardwicke^  delivered  in  the  year 
1748,  in  relation  to  this  subject :  %e  present,'  says  he,  ^is  a  judi- 
cial sale  of  the  estate,  which  takes  it  entirely  out  of  the  statute, 
(of  frauds.)  The  order  of  the  court  was  not  interlocutory,  but 
made  part  of  the  decree ;  as  it  always  is  on  the  matter  reserved, 
though  made  at  another  day ;  and  it  includes  as  well  the  canying 
the  purphase  into  execution,  as  the.  establishment  of  the  charity; 
amounting  to  a  decree  for  the  conveyance  of  the  estate  on  one  side, 
and  payment  of  the  money  on  the  other ;  who  might  be  prosecuted 
for  a  contempt  in  not  obeying  that  order.  And  it  is  stronger  than 
the  common  ease  of  purchasers  before  the  master,  who  are  cer- 
tainly out  of  the  statute ;  nor  should  I  doubt  the  canying  into 
execution  against  the  representative,  a  purchase  by  a  bidder  before 
the  master,  without  subscribing,  after  confirmation  of  the  master's 
report,  that  he  was  the  best  purchaser;  the  judgment  of  the  court 
taking  it  out  of  the  statute.  But  even  in  common .  cases,  this, 
question  may  arise ;  as  if  the  authority  of  an ,  agent,  who  sub- 
scribed for  the  bidder,  not  being  admitted,  cannot  be  proved. 
Yet,  if  the  master's  report  could  be  confirmed,  it  should  be  car- 
ried into  execution,  unless  some  firaud;  for  this  is  all  exclusive 
of  any  defence  that  may  still  be  set  up  on  the  other  side.'  (to) 


(«)  SavQe  v.  Savile,  1  P.  WOl.  745.— (w)  Attorney-General  v.  Day,  1  Yes.  21S. 
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In  thiB  case,  the  testator  had  bequeathed  a  certain  sum  of  moMj 
.to  be  invested  for  charitable  purposes,  and  on  a  reference  to  the 
master  to  propose  a  scheme  of  investment,  he  had  leported,  that 
the  money  should  be  laid  out  in  the  purchase  of  certain  lands. 
The  report  had  been  confirmed,  and  the  object  then  was.,  to  obtaia 
a  specific  performance  of  the  order  confirming  the  master's  rqMXt 
As  to  which  point.  Lord  Hardwicke  is  reported  to  have  said,  ^the 
material  consideration  is,  whether,  as  circumstances  now  stand, 
considering  the  events  and  alteration  of  rights  therein,  Ae  court 
ought  to  cany  it  into  execution  ?  The  general  rule  certaiidy  is, 
that  this  is  discretionary  in  the  court,  but  will  not  hold  in  the  pie- 
sent  ;  for  that  is  generally  in  cases,  where  there  may  be  an  de^on 
of  two  remedies,  by  coming  here  for  a  specific  performance,  or  faj 
action  at  law ;  whereas,  here,  there  can  be  no  remedy  at  law ;  aB 
arising  under  the  acts  of  this  court,  firom  that  order  amounting  ts 
a  decree.  So,  that  if  this  court  does-  not  carry  it  into  execofioa, 
it  cannot  be  at  all ;  yet,  whether  other  remedy  or  not,  if  there  are 
strong  and  material  objections  against  it,  the  court  ought  not  to 
do  it.' 

Hence,  it  appeai^s  to  have  been  the  decided  opini<»i  of  lonl 
Ifyrdwickej  long  before  our  revolution,  not  only  that  a  purchaser, 
after  the  sale  had  been  ratified,  might  be  compeUed  to  pay  the  pll^ 
chase  money  by  process  of  attachment  for  contempt ;  but  that  fliof 
was,  in  fact,  no  other  remedy ;  since  it  is  clear,  that  no  actioB  it 
common  law,  could  be  maintained  against  the  purchaser,  groundri 
merely  on  the  order  in  chancery  confirming  the  sale.  And  Ihb 
was  cited  by  Lard  Eldanj  in  1805,  with  approbation,  ask^gf 
entirely  sound  in  its  principles,  (x) 

A  doubt  was  expressed  upon  this  subject,  in  a  case  on  the  eqalf 
side  of  the  Court  of  Exchequer,  in  the  year  1793,  when,  on  Aft 
court's  being  referred  to  a  similar  proceeding  in  chanceiy,  irUck 
had  taken  place  in  the  year  1787,  an  order  was  made,  after  tk 
confirmation  of  the  sale,  tiiat  the  purchaser  should  be  compeDed  lo 
complete  his  purchase,  (y)  But  in  the  year  1808,  the  instances  is 
which  the  Court  of  Chancery  had  exercised  such  a  power,  seeoi 
to  have  been  again  almost  forgotten,  (z)    The  Chancellor  expnsad 


(x)  JBx  parti  Minor,  11  Vm.  562;  Cuamajof  9.  Strode,  1  Cond.  Chft.  Rep.01; 
Bllgh  V.  Dtfnley,  2  P.  Win,  620  ;<  Carpeoter  v.  ThomtoD,  6  Com.  I41W  Bep.fll— 
(y)  Cunningham  v.  WUiiams,  2  Anitr.  S44;  B.  C.  2  Fowl.  Ezdi.  Pim.  26B;fli— 
{*)  AttonymouB,  2  Yes.  Jan.  886. 
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some  dottbt,  but  on  being  lefeired  to  a  case  whkh  arose  in  ibe  year 
1791)  be  made  the  order,  that  the  purchaser  should  pay  his  pur- 
chase money  \vithin  a  fortnight,  or  stand  committed ;  observing, 
that  the  principle  required  it  equally  in  the  case  of  a  purchase]^,  who 
could  not  be  permitted  to  baffle  the  court,  and  disobey  an  order, 
more  than  any  other  person,  (o) 

From  these  authorities  it  appears  to  have  been  the  settled  law 
of  the  English  Court  of  Chancery  long  before,  and  ever  since  our 
revolution,  that  on  a  purchaser's  failing  to  comply,  the  court  would, 
on  application,  after  the  ratification  of  the  sale,  compel  him  to 
complete  his  purchase  by  process  of  attachment  for  contempt. 

But  it  has. happened  in  this  state  as  in  England,  that  the  evi- 
dence of  the  existence  of  this  power,  so  important  and  so  nece»- 
aaiy  to  the  jurisdiction  of  the  Court  of  Chancery,  ha9  been  many 
times  almost  forgotten,  and  the  propriety  of  the  power  itself  has 
been  as  often  doubted  or  opposed,  {b)  There  is  no  instance  in 
this  state  of  a  deposite  ever  having  been  exacted  of  a  bidder^  be- 
fore the  ratification  of  the  sale ;  and  therefore,  if  a  purchaser  cannot 
be  coerced  by  process  of  attachment^  this  eourt  has  no  hold  of 
him ;  nor  can  it  ever  take  bold  of  him,  in  any  manner,  so  a»  to 
prevent  him  from  making  a  mere  sport  of  its  decrees* 

Some  five  and  twenty  years  ago,  it  happened,  that  a  purchaser 
under  a  decree  of  this  court,  became  a  bankrupt;  and  the  solicitor, 
under  an  impression  that  relief  could  only  be  had  by  a  regular  suit, 
brought  a  bill,  in  which  it  is  stated,  that  the  land  had  been  sold  on 
a  credit,  and  bonds  taken  of  the  purchaser,  with  a  surety,  to  secure 
the  purchase  money ;  that  the  bonds  were,  by  order  of  this  court, 
assigned  by  the  trustee  to  the  complainant ;  that  the  purchaser  had 
been  regularly  declared  a  bankrupt ;  and  that  the  surety  was  insol- 
vent. The  purchaser  and  his  assignees  only,  were  made  defen* 
dants.  The  bill  prayed,  that  the  sale  might  be  annulled,  that  the 
bonds  might  be  cancelled,  and  for  general  relief.  The  assignee 
answered  and  admitted  the  fact,  and  the  bill  was  taken  pro  ccnftuo 
against  the  purchaser.  Upon  which,  the  Chancellor,  in  his  decree 
of  the  7th  of  July,  1808,  concisely  observes,  that  ^although  the 
complainant  might  obtain  relief  in  another  way,  and  the  neglect  or 
refusal  to  pay  money  due  for  property  sold,  is  not  alone,  a  sufficient 

'I         -  ■  I  .         I     .1     1 1  ...  I.      ,  ......  ■  I.       I  ■■»,-    1 1       iM 

« 

(a)  Lanadown  v.  Elderton,  14  Yes.  612;  Ex  poirU  Crapmer,  2  CJolHiuoB  on 
IdiotB,  706.-— (6)  It  18  trae,  that  the  law  sometiines  Bleeps,  and  jodgment  wakens 
it;  for,  dormH  aUqwmdo  Ux  marUur  mmguaM,—Mirj  Poiteng;toa's  case^  10  Co.  42. 
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ground  to  set  aside  a  sale ;'  yet,  considering  the  circumstanote  rf 
tfiat  case,  the  sale  was  annulled,  and  the  bonds  cancdled  as 
prayed,  (c)  In  this  respect,  ther&  are  but  two  modes  of  proceed- 
ing in  chancery,  the  regular  and  the  summary  way*  The  odicr 
way  of  which  the  Chancellor  speaks,  in  this  regular  case  by  bill, 
must,  therefore,  be  understood  to  mtsun  the  summary  way  by  peti* 
tion,  for  process  of  attachment  against  the  purchaser,  or  for  a  re- 
Sale,  grounded  on  the  equitable  lien ;  which  latter,  must  have  been 
that  other  way,  particularly  alluded  to.r  For,  he  certainly  codd  not 
have  referred  to  an  action  at  ciMnmon  law>  on  the  bond  against  tUs 
bankrupt  purchaser^  and  his  insolvent  surety* 

In  the  year  1821,  a  case  occurred  in  this  court,  in  \ridch  fte 
party  interested,  applied  for,  and  actually  obtained  relief,  in  that 
other  way,  alluded  to,  as  it  is  believed,  by  the  Chancellor,  in  hit 
decree  of  1808.  After  the  ratification  of  die  sale,  the  purchaser 
had  neglected  and  refused  to  pay  the  purchase  moaqr.  Upon  a 
petition  of  the  trustee,  representing  the  fiict,  Uie  court  passed  an 
order  commanding  the  purchaser  to  pay  bj  an  appointed  day,  or 
diew  cause,  or  on  default,  an  attachment  would  be  ordesed  llbc 
party  made  default,  and  an  attachment  was  ordered.  After  whichy 
the  money  was  paid,  (d) 

The  defence  of  this  purchaser,  in  this  case,  is  that  the  paities 
can  only  obtain  redress  by  bill  in  equity  or  a  suit  at  law*  He  has 
already,  by  petition,  prayed  relief  of  this  court;  and  after  haviig 
obtained  its  decision  in  that  form,  and  had  that  decisioi»  subnutted 
to  the  revision  of  the  court  in  the  last  resort,  it  surely  oug^t  not  ts 
be  expected,  that  these  tribunals  would  again  consider  and  ad/o- 
dicate  upon  that  cause  of  controversy,  if  presented  in  a  newdiape^ 
and  merely  put  into  the  form  of  a  suit  by  bill.  The  jurisdietion  of 
this  court  over  this  matter  was  as  extensively  and  beneficially  ex* 
ercised,  on  its  being  presented  by  petition,  as  it  could  have 
in  any  other  way  ;  and  the  mode  by  petition  is  certainly  tlie 
usual  and  proper,  if  not  the  only  one  in  which  it  ou^  to  have 
been  presented*  Every  objection  which  this  purchaser  ehose  ts 
make ;  and,  no  doubt,  every  one  which  he  thought  could  be  made, 
with  any  degree  of  plausibility,  against  the  ratification  of  this  sal^ 
has  been  made,  fully  and  maturely  investigated,  considered  aad 
decided  upon  here ;  and  that  judgment  has  been  afiirmed  by  tie 


(r)   Simpson  p.  Hammond,  per  KUfyy  ChanMUor,—{d)  Bolte  v.  Biays,  ISI^ 
MsKb,  iS21,  per  JEttty,  Chancellor. 
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Court  of  Appeals.     The  contract  between  this  court  and  this  pur- 
chaser is,  therefore,  now  absolute,  complete,  and  of  record. 

But  now,  in  answer  to  an  order  calling  on  him  to  pay  the  pur- 
chase money,  he  says,  that  relief,  or  the  means  of  forcing  him,  to 
pay  can  only  be  obtained  by  bill  in  equity,  or  a  su^t  at  law.  A 
bill  in  equity  in, this  court  would  only  be  going  over  the  same 
ground^  that  has  already  been  gone  over.  It  would  be  idle  repe- 
tition, an  unnecessary  and  improper  proceeding;  and,  therefore, 
cannot  be  allowed.  This  purchaser  stands  charged  by  the  record 
and  proceedings,  now  here,  as  the  debtor  of  this  court>  for  the 
benefit  of  its  suitors,  to  a  certain  amount  upon  a  judicial  sale  and 
contract,  which  has  ,b,een  duly  investigated^  and  absolutely  ratified 
and  confirmed. 

It  is  said,  however,  that  a  suit  at  law  must  be  brought  upon  this 
contract.  By  whom  must  it.  be  brought?  Was  a  suit  at  law, 
grounded  merely  upon  an  order  in  chancery,  ratifying  a  sale  made 
under  a  decree,  ever  before  heard  of  ?  Lord  Hardiwickej  as  we 
have  seen,  has  expressly  declared,  that  there  can  be  no  reinedy 
at  law  where  all  the  contract  arises  out  of  the  acts  of  the  court 
amounting  to  a  decree.  But  this  court  is  to  be  regarded  as  the 
vendor ;  and  as  no  bond  or  note  has  been  taken  from  this  pur- 
chaser, which  could  enable  the  parties  interested  to  put  their  claim 
against  hin^  into  the  common  law  form  of  an  action  at  law,  how, 
or  in  what  manner,  is  such  an  action  to.  be  brought  ?  Must  they 
bring  an  action  of  debt,  of  assumpsit,  or  a  special  action  on 
the  case? 

In  all  cases  of  this  sort,  where  property  has,  been  sold  under  a 
decree  to  pay  debts,  or  for  other  purposes,  and  no  bonds  or  notes 
have  been  taken,  there  seems  to  be  an  insuperable  diiScuIty  in 
making  proper  parties  to  try  the  right  at  law  to  the  whole  purchase 
money,  or  to  any  dividend  of  it,  either  as  against  the  purchaser,  or 
any  one  or  more  of  the  litigating  parties  to  the  suit  in  equity. 
The  powerS/  of  the  trustee,  if  he  takes  no  bonds  or  notes,  cease 
with  the  ratification  of  the  sale,  as  to  all  the  purposes  of  a  suit  at 
law.  The  decree  clothes  him  vnth  no  power  to  sue  at  law; ;  and 
if  it  did,  or  this  court  were  specially  to  direct  him  to  sue,  it  must 
put  into  his  hands  the  cause  of  action,  the  evidence  of  the  debt, 
with  its  own  order.  The  action  must  then  be  grounded  upon  an 
order  of  this  court,  and  instituted  in  the  name  of  its  agent.  It 
would  be  as  if  one  court  were  to  bring  suit  upon  its  own  judg- 
83  v3 
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ment  in  another  court.    Could  such  an  action  be  sustained?   I 
conceive  it  could  not. 

Chancellor  Hanson^  in  an  order  of  the  2d  of  May,  1803,  in 
speaking  of  a  contract  bet\?een  suing  creditors  about  a  diyidend 
of  the  proceeds  of  their  deceased  debtor's  estate,  says,  ^he  had 
never  thought  it  neces^aiy  in  case  of  any  disputed  claim  to  said 
out  an  issue,  or  to  refer  the  party  to  an  action  at  law.  Indeed,  it 
would  be  difficult,  in  most  cases,  to  ascertain  the  proper  parties  for 
an  issue.  The  executor  or  administrator  surely  would  not  be  com- 
pelled, without  being  a  party,  to  act  as  defendant  on  the  tiial  of 
the  issue.  However,  in  all  cases  where  a  claim  depends  on  a 
single  fact  or  £Bicts  strongly  litigated,  and  of  difficult  investigatioii, 
the  Chancellor  conceives,  that  in  some  manner  an  issue  ought  to 
be  tried.'  (e)  The  Chancellor  may  control  the  parties  to  the  suit  in 
equity,  so  as  to  compel  them  to  submit  to  the  trial  of  an  issae  at 
law  in  any  form  he  may  dictate.  But,  if  a  purchaser  cannot  be 
proceeded  against  here,  he  certainly  cannot  be  controDed  at 
law.  {/)  Upon  the  whole  it  is  clear,  that  there  can  be  no  remedy 
against  a  purchaser  at  law  independently  of  his  bonds. 

It  seems  to  be  an  opinion  of  some,  that  there  vms  a  distinctioB 
between  sales  for  ready  money,  and  sales  on  credit,  where  bonds 
or  notes  were  given  for  the  purchase  money.  But,  as  regards  the 
purchaser,  it  is  difficult  to  conceive  how  his  liability,  and  the  na- 
ture of  his  obligation  can  be  substantially  varied  by  the  single 
circumstance  of  the  purchase  money  having  been  made  payable  oo 
the  day  of  the  ratification  of  the  sale,  or  one  day,  or  one  mootfa, 
or  one  year  after  that  day.  (g) 

'  When  the  term  of  the  credit  has  expired,  and  the  purchase 
money  is  actually  due  and  demandable,  it  would  seem  necessaiily 
to  follow,  that  the  payment  might  be  enforced,  as  in  all  other  cases, 
by  any  form  of  legal  or  equitable  proceeding,  by  which,  compli* 
ance  with  such  a  contract,  might  be  enforced.  And,  that  if  die 
process  of  attachment  might  have  been  used  to  enforce  a  compli- 
ance, if  payment  had  been  stipulated  to  be  made  on  the  day  of 
the  ratification,  it  cert^nly  might  be  used  for  the  same  purpose,  at 
any  time  after,  when  the  money  became  due ;  because  such  a  mode 
of  proceeding  grows  out  of,  and  is  incident  to  the  nature  of  the 
contract  between  the  court  and  the  purchaser,  and  cannot  be  a^ 


<c)  Ringgold  v.  Jones,  1  Bland,  89,  note.— (/)  2  Mid.  Chan.  474;  I  If^^ 
Chan.  Pra.  850.— (g)  ExparU  Cranmer,  2  CoUinson  on  Idiots,  705. 
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fected  by  any  stipulation  as  to  the  mere  time  of  payment.  It  is  a 
mode  of  proceeding,  necessarily  incident  to  such  a  contract ;  be- 
cause every  particular  of  it,  is  a  matter  of  record ;  and  that  too,  in 
a  court  peculiaiiy  fitted  and  competent  to  relieve  against  any  acci- 
dent, mistake  or  fraud  that  has  happened,  or  may  be  discovered. 
Such  a  contract  is  not  within  the  statute  of  frauds ;  and  there  is 
nothing  left  open  for  litigation  or  trial  before  another  tribunal,  or  even 
before  this  court,  which  cannot  be  fully  and  satisfactorily  inquired 
into  and  deteimiped  in  the  most  summary  way.  The  form  and 
nature  of  the  contract,  precludes  controversy,  and  supersedes  all 
trial.  There  is,  however,  one,  and  but  one  question  arising  out  of 
it  left  open,  and  that  is,  whether  or  not  the  money  has  been  paid 
as  stipulated  ? 

But  when  a  sale  has  been  made  on  a  credit,  and  bonds  have 
been  taken  to  secure  the  purchase  money,  it  has  long  been  the 
established  practice,  after  the  day  of  payment  has  elapsed,  to  sue 
upon  the  bonds ;  which,  shews,  as  it  is  said,  that  they  alone  are 
looked  to,  and  that  all  other  modes  of  proceeding  have  been  ta- 
cidy  waived.  But  th^  bonds  in  such  cases,  are  intended  only  as 
an  additional  assurance.  And  it  would  be  contrary  to  all  the  ana- 
Ic^es  of  the  law,  to  construe  the  taking  of  one  security,  into  an 
abandonment  of  another,  where  there  was  no  incompatibility  in  the 
existence  of  both* 

Thus  it  has  been  held,  that  although  the  statute  requires  the 
party  who  sues  out  a  commission  of  bankruptcy,  to  give  bond  with 
surety,  to  answer  to  the  party  who  maybe  injured  thereby,  does  not 
deprive  the  party  injured,  of  any  remedy  at  common  law,  other 
than  upon  the  bond.  He  can,  it  is  certain,  have  no  more  than  one 
satisfaction  for  the  injury,  but  to  obtain  that,  he  may  sue  either  at 
common  law  on  the  special  circumstances,  or  upon  the  bond,  (h) 
So,  the  importer  of  merchandise  becomes  thereby,  a  debtor  to  the 
government  for  the  amount  of  the  duties  imposed  by  the  act  of 
congress.  But  the  law  indulges  the  importer  with  a  credit,  on  his 
giving  bond  for  the  duties  ;  yet  the  giving  or  not  giving  of  a  bond, 
does  not  supersede  the  right  of  action  which  accrues  to  the  govern* 
ment  by  operation  of  law  on  the  importation.  The  government 
may  sue  the  importer  on  such  legal  liability,  considering  him  as 
its  debtor,,  or  it  may  sue  upon  the  bond^  if  one  has  been  given. 

(h)  Brown  v.  Chapman,  8  Burr.  1418 ;  Ex  parte  Gayter,  1  Atk.  144;  Holinas  v. 
Wainewrigbt,  1  Swan.  28. 
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They  are  considered  as  two  assurances)  each  A£fbrdtng  a  remedy, 
or  mode  of  obtainmg  one  satisfaction,  (t)  So  also,  a  leceiTcr 
appointed  by  the  Court  of  Chancery,  is  always  required  to  girt 
bond,  with  surety,  to  account.  But  in  such  case,  the  court  maj 
either  proceed  by  attachment  against  the  receiver  alone,  or  upon 
the  bond,  {j  ) 

In  all  these,  and  other  like  cases,  the  existence  of  the  two  secu- 
rities, being  perfectly  compatible,  the  one  with  the  other,  it  has 
never  been  held,  that  the  taking  of  one  amounts  to  a  tacit  waiver 
of  the  other,  (k)  And  consequently,  the  taking  of  bonds  or  notes 
with  or  without  surety,  of  a  purchaser  under  a  decree,  cannot,  in 
any  case,  be  construed  as  an  abandonment  of  the  right  to  proceed 
against  the  purchaser  alone  by  attachment,  to  enforce  the  payment 
of  the  purchase  money,  after  it  has  become  due,  and  after  the  sale 
has  been  ratified. 

But  if  the  parties  choose,  as  they  may,  to  have  the  bonds  or  notes 
which  have  been  taken  of  the  purchaser,  £[ssigned  to  them  in  satis- 
faction of  their  claims,  that  have  been  established ;  (/)  or  to  have 
the  trustee  directed  to  proceed  against  the  purchaser  and  his  sure- 
ties, in  order  to  fix  their  liability  by  a  judgment  at  law,  and  in  that 
way  to  recover  the  purchase  money,  suits  may  be  brought  upon  the 
bonds  or  notes  by  the  assignee  or  the  trustee,  according  to  the  uni- 
form and  long  established  course,  where  such  has  been  the  .choice 
and  object  of  the  parties,  (m) 

It  is  a  clear  and  well  settled  principle  of  this'court,  that  -when 
property  has  been  sold  under  its  decree,  the  court,  as  the  vendor 
for  the  benefit  of  those  interested,  retains  an  equitable  lien  lor  (he 
payment  of  the  purchase  money,  {n)  The  most  usual  way  of 
enforcing  this  lien,  has  been  by  petition  of  a  party  interested,  set- 
ting forth  the  facts,  imd  praying  that  the  property  may  be  re-sold 
to  pay  the  whole  or  the  balance  of  the  purchase  money.  And  a 
sale  may  be  ordered  accordingly,  at  the  risk  of  the  delinquent  pur* 
chaser^    The  proceedings,  in  such  cases,  are  almost  always  info^ 


(f)  The  United  States  v.  Lyman,  1  Ma«on,  482.— (;)  Danes  v,  Ckacnft,  14  Vai. 
148 ;  MuBgrave  v.  Medez,  1  Meriv.  49 ;  Uttea  v.  Utten,  1  Meriv.  6L^(ik)  Wi^kt 
V,  Freeman,  5  H.  &  J.  476 ;  The  Mayor  of  Baltimore  v,  Howard,  6  H.  &  J.S»i— 
(I)  Spnrrier  o.  Spurrier,  1  Bland,  476,  note;  Ex  parte  Boone,  ante  821,  note; 
McMuUen  9.  Burris,  ante  867,  note;  Christie  v.  Hammond,  ante  645^  note;  IW 
ch.  n,  s.  ».—(»)  CoUinridge  v.  Mounts  2  Dick.  eSS ;  MugraTe  «.  Mete  I 
Merir.  49.— (^)  Madonetfa  «.  BymmoDS,  1$  Vef .  829 ;  Ck>weU  9.  Simpson  1* 
Vee.  276. 
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mal  and  summary,  (o)  The  vendor  under  a  decree,  therefore,  holds 
two  securities  for  the  payment  of  the  purchase  money ;  one  is  this 
equitable  lien,  and  the  other  is  the  personal  liability  of  the  purcha* 
ser.  It  is  conceded  on  all  hands,  that  the  equitable  lien  may  be 
enforced  in  a  summary  way.  -  Can  there  then,  be  any  conceivable 
solid  reason,  why  the  personal  liability  should  not  also  be  enforced 
in  a  summary  way  ?  If  it  could  not,  there  would  be  a  gross  incon* 
gruity  in  the  rules  of  the  court.  But  it  is  not  so ;  the  personal 
liability  may  be  enforced  in  a  summary  way,  and  there  is  a  perfect 
harmony  in  the  rules  and  principles  of  the  court 

Upon  the  whole,  it  is  my  opinion,  that  the  purchase  money  of 
property  sold  under  a  decree,  after  the  sale  has  been  ratified,  may 
be  recovered  either  by  an  order  and  process  of  attachment  of  con- 
tempt against  the  purchaser  himself,  to  compel  him  to  complete  his 
purchase  after  the  purchase  money  has  become  due;  or  by  a  re-sale 
of  the  property,  grounded  on  the  subsisting  equitable  lien ;  or  by 
an  action  at  law  against  the  purchaser  and  his  sureties,  upon  the 
bonds  or  notes  given  by  them  for  the  payment  of  the  purchase 
money. 

Ordered^  that  no  good  cause  having  been  shewn  against  the 
order  of  the  17th  of  March  last,  the  same  is  hereby  confirmed  and 
made  absolute.  Also  Ordered^  that  an  attachment  issue  against 
the  said  Samuel  Anderson^  to  enforce  obedience  to  the  said  order, 
returnable  to  the  next  term. 


From  this  order  Anderson  having  appealed,  a  transcript  of  the 
record  was  sent  up  accordingly,  and  the  case  was  argued  before 
the  Court  of  Appeals  by  the  solicitors  of  the  parties,  {p) 

June  term^  1828. — By  the  Court  of  appeals. — It  appears  from 
the  proceedings  in.  this  case,  that  on  the  sale  made  by  the  appellee 
to  the  appellant,  being  reported  to  the  Chancellor,  objections  to  its 
ratificaticm  were  filed  by  the  appellant,  and  answered  by  the  appellee, 
on  full  consideration  of  which,  the  sale  was  ratified,  and  that  ratifi- 
cation affirmed  by  this  court ;  it  is,  therefore,  not  competent  for  the 
appellant  now  to  contest  the  propriety  or  validity  of  that  sale,  it 
having  received  the  sanction  of  the  highest  judicial  authority  of  this 
state.    But  it  has  been  contended,  that  as  the  appellant  never  was 


(o)  Halg  V.  CommiMionerf  of  Cdnfisoated  Estates,  1  Penui.  144.*-(|>)  Ttus  opi- 
num  of  the  Court  of  Appeals  is  iatroduced  here,  out  of  chroDological  order,  that  it  may 
be  placed  in  jnzta-posiUon  to  the  decision  of  the  Chancellor,  to  which  it  relates. 
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reported  to  the  court  as  the  purchaser  of  the  property  sold  by  Ae 
appellee,  he  cannot  be  compelled  to  complete  the  purchase  by  pay* 
ing  the  purchase  money.  It  does  not  appear,  it  is  true,  that  the 
trustee  in  this  case,  has  proceeded  according  to  the  usual  practice 
of  the  court,  in  making  a  formal  report  of  his  sale ;  but  it  appears 
by  the  proceedings,  that  on  the  9th  of  October,  1822,  the  appd- 
lant  filed  his  petition  to  the  Chancellor,  in  which  he  stated,  that  he 
had  contracted  with  the  appellee  for  the  purchase  of  the  land  in 
question^  supposed  to  contain  one  hundred  and  forty  acres,  at,  and 
for  the  sum  of  $11  per  acre,  and  by  the  report  of  the  trustee,  (&e 
appellee,)  was  returned  the  purchaser,  and  prayed  that  the  sale 
made  and  reported,  might  not  be  confirmed.  On  the  coming  in  of 
the  answer  of  the  appellee,  and  the  return .  of  depositions,  which 
were  taken  in  pursuance  of  the  Chancellor's  order,  and  upon  the 
return  of  the  locations  made  by  the  sheriff  of  the  county,  under  the 
same  authority,  the  Chancellor  passed  an  order  ratifying  and  con- 
firming the  sale,  which  order,  on  appeal,  received  the  sanction  of 
this  court. 

It  is,  therefore,  now  too  late  for  the  appellant  to  object  that  he 
was  not  reported,  in  the  more  formal  and  usual  way,  to  the  Court 
of  Chancery,  as  the  purchaser  of  the  property.  The  trustee,  more- 
over, in  answering  the  petition  of  the  appellant,  against  the  ratifi- 
cation of  the  sale,  refers  to,  and  makes  a  part  of  his  answer,  the 
written  contract  of  sale  to  the  appellant,  executed  by  both  the  ap- 
pellant and  appeUee,  which  mentions  fully,  the  terms  of  sale,  and 
which  is  understood  to  be  the  sale  ratified  by  the  ChanceDor. 
Under  this  view  of  the  subject,  this  court  are  of  opinion  that  Aat 
is  nothbg  in  the  objection  that  the  appellant  was  not  reported  to 
the  court  as  the  purchaser  of  the  property,  and  that  a  good  tiUle 
cannot  be  conveyed  to  him  in  consequence  of  this  iiregularity  in 
the  proceedings. 

It  has  been  contended  that  the  Court  of  Chancery  has  no  power, 
by  a  summary  proceeding,  to  compel  a  purchaser  at  a  trustee's 
sale,  made  under  the  authority  of  its  decree,  to  complete  his  pui^ 
chase  by  enforcing  the  payment  of  the  purchase  money.  This 
objection,  it  is  conceived,  cannot  be  available  in  the  case  now 
under  consideration.  The  trustee  did  not  take  either  notes  or 
bonds  for  the  payment  of  the  purchase  money,  upon  which  a  suit 
or  suits  at  law  could  have  been  instituted,  but  relied  solely  opoo 
the  liability  of  the  purchaser  arising  from  the  contract  of  sak, 
which  was  not  binding  upon  either  party  until  ratified  bj  the 
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ChancelloF ;  but  when  ratified,  it  was  his  duty  to  pay  the  purchase 
mpney,  or  shew  good  cause  to  the  contrary*  Neither  of  which 
has  he  done  in  the  present  case ;  for  neither  the  allegation  of  the 
trustee's  inability  to  comply  with  the  terms  of  the  sale,  nor  that 
the  property,  being  in  the  possession  of  a  third  person,  the  trustee 
was  unable  to  deliyer  him  possession,  is  supported  by  a  shadow 
of  proof.  . 

Had  the  Chancellor,  therefore,  under  the  circumstances  of  this 
case,  a  right  to  adopt  the  proceeding  to  which  he  resorted  to  com- 
pel the  payment  of  tlie  purchase  money  ?    We  think  he  had.    The 
order  of  the  Chancellor  w6s,  that  Samuel  Anderson^  the  purchaser, 
should  pay  the  money  to  the  trustee,  or  bring  the  same  into  court 
on  a  particular  day,  or  shew  good  cause  to  the  contrary.     Under 
the  terms  of  this  order,' it  is  not  perceived  why  jfncferfon  could 
not  have  made  as  full  a  defence,  and. have  availed  himself  of  all 
the  objections,  which,  could  have  been  relied  upon,  in  case  an  ori- 
ginal bill  had  been  filed  against  him  to  enforce  the  same  object. 
Upon  application  to  the  Chancellor,  setting  forth  that  testimony 
would  be  essential  to  his  defence,  on  the  hearing  of  the  order,  the 
Chancellor  would  have  passed  an  order  to  enable  him  to  obtain  it, 
upon  the  return  of  which  a  full  hearing  of  the  merits  of  the  case 
might  have  been  had ;  and  if  equity  and  justice  required  it,  he 
would  and  ought  to  have  been  discharged  from  his  purchase. 
That  the  Court  of  Chancery  in  England  has  the  power  of  com- 
pelling a  |)urchaser  to  pay  his  purchase  money  after  the  confirma- 
tion of  the, sale,  by  an  order  for  that  purpose^  is  not  to  be  doubted. 
Lansdawne  v.  Eldert<m,  14  Ves.  512;  Mwland  Ch.  Pr.  336.    In 
Brasher^s  Ears*  v.  Cortlandty  2  Johns.  Ch.  Rep.  506-7,  it  appears, 
that  by  the  practice  of  the  Court  of  Chancery,  in  New  York,  a 
purchaser  may  be  compelled  to  complete  his  purchase ;  and  Chan- 
cellor Kent  is  reported  to  have  said,  'I  have  no  doubt  the  court 
may,  in  its  discretion,  do  it  in  every  case,  where  the  previous  con- 
ditions of  the  sale,  have  not  given  the  purchaser  an  alternative.' 
In   this   case  it  is   quite  apparent  that   procrastination  and 
delay  are  the  objects  of  the  purchaser,  as  he  has  taken  every 
jneasure  in  bis  power  to  prevent  the  ratification  of  the  sale ;  and 
after  the  sale  was  ratified,  on  appeal  to  this  court,  has  still  refused 
to  pay  the  purchase  money,  and  has  driven  the  trustee  to  resort  to 
the  compulsory  power  of  the  Court  of  Chancery  to  coerce  pay- 
ment*    Under  these  circumstances,  we  think  it  a  fit  case  for  the 
exercise  of  such  a  power  by  that  court ;  although  it  is  not  mtended 
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at  present  to  establish  any  general  rule  on  the  subject.  There  ia 
nothing  in  the  objectioa  that  the  quantity  of  land  sold  has  not  beea 
sufficiently  ascertained.     Order  affirmed. 


The  plaintiffs  by  their  petition  stated,  that  the  trustee  Fwlkt 
had  died,  and  thereupon  prayed  that  some  other  person  might  be 
appointed  in  his  stead. 

1st  Marchy  1827. — Bland,  ClianceUor. — ^The  plaintiffs  by  their 
bill  do  not  profess  to  sue  as  well  for  the  other  creditors  of  Sie^em 
Scotton  as  for  themselves.  From  the  facts  which  they  set  forth,  it 
appears,  that  they  were  the  holders  of  a  vendor's  lien  to  secure  the 
payment  of  the  balance  of  the  purchase  money ;  and  as  such,  in 
their  proceeding  to  have  the  land  sold  for  the  payment  of  thdr 
claim,  they  had  no  such  common  interest  with  the  other  creditecs 
of  Stephen  Scotton^  as  would  enable  them  to  sustain  a  creditor's 
suit  for  .the  administration  of  his  estate,  {q)  Yet  from  the  manner 
in  which  the  bill  speaks  of  the  insufficiency  of  the  personal  estate; 
and  on  having  made  Ashur  Foulkey  the  administrator,  a  defendant, 
it  may  be  inferred,  that  the  plaintiffs  contemplated  their  bill  as  the 
commencement  of  a  creditor's  suit..  The  decree  of  the  5th  of 
April  1822,  by  reciting,  that  the  deceased  Stephen  Scotton  HA.  not 
leave  personal  estate  sufficient  for  the  payment  of  his  just  debts; 
and  by  directing  the  land  to  be  sold  for  the  payment  of  the  daim 
of  the  complainants  and  of  such  other  debts  of  the  deceased  as 
should  be  established  to  the  Chancellor's  satisfaction,  evidently 
considers  the  proceeding  as  a  creditor's  suit.  But  no  notice  has 
been  directed  to  be  given  to  the  creditors  of  the  deceased  to  hnag 
in  their  claims ;  nor  has  any  decree  to  account  been  passed  against 
the  administrator ;  on  the  contraiv,  all  claim  against  him,  as  wdl 
by  the  plainti&  to  obtain  satisfaction  of  their  debt,  as  by  these 
heirs  to  have  the  real  estate  descended  relieved,  by  the  application 
of  the  personalty  which  might  be  found  in  his  hands,  seems  to 
have  been  wholly  abandoned. 

It  now  appears  that  the  defendant,  Ashur  Foulkey  the  adminis- 
trator, who  had  been  appointed  to  niake  the  sale,  is  dead ;  and 
that  the  suit  had  thus  abated  as  to  him.  A  suit  which  has  abated 
as  well  in  regard  to  the  real  as  to  the  personal  estate  may  be  so 
revived  as  to  proceed  against  either,  leaving  the  abatement  to 
stand  as  to  the  other,  (r)    So  here,  as  this  abatement  does  aot 


(q)  EUkott  9.  Welch,  ante  244 ;  Hammond  v.  fiammond,  ante  S44.^(f )  M* 
gate  D.  Owings'  case,  1  Bland,  409. 
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dfeet  tiie  iilaiiitiff'b  olaiia,  or  their  proceediiigs  against  the  realty^ 
fiKmded  upon  their  equitable  lien,  it  maj  be  snfi^rod  to  stand ;  and 
the  case  be  allowed  to  proceed  in  all  other  respects ;  and  for  that 
puipose  it  will  only  be  necessaiy  to  appoint  some  person  to  take 
the  {dace  of  the  deceased  trustee* 

Whereupon  it  is  Ordered^  that  Jamet  B&jfk  be,  and  he  is  hereby 
appointed  trustee,  to  cany  the  decree  into  effect;  and  in  all  re« 
spects  he  will  be  governed  by,  and  pursue  the  directions  of  the 
decree  in  the  same  manner  as  if  originally  appointed  trustee* 


The  siinreyor,  John  fF*  DuvaU^  by  his  petition  ^ed  on  the  3d 
of  October,  1827,  stated,  that  there  was  then  due  to  him  fix>m  each 
of  the  parties  the  sum  of  $15  for  the  survey  made  by  him  under 
the  order  of  the  8th  of  January,  1823.  Whereupon  he  prayed, 
that  the  trustee  Baykj  and  Samud  Andtrsan  might  be  each  of 
them  Ordered  to  pay  him  that  amount* 

Zd  OcUbtTj  1827. — Bland,  CkaneelUr^r^Orderedy  that  Jamts 
BoyU^  the  trustee,  pay  to  John  W*  DuvaU  the  sum  of  |(15  for  his 
services,  as  stated  iA  his  petition.  And  it  is  further  Ordered^  that 
Samuel  Anderson  pay  to  John  FT.  DuvaU  the  sum  of  $16  for  his 
services  as  above  stated ;  or  that  they,  Boyle  and  Jlnderson^  shew 
cause  to  the  contrary  on  the  first  day  of  November  next.  Pro* 
Tided,  that  a  copy  of  this  order  be  served  on  each  of  them  before 
the  fifteenth  day  of  the  present  month* 


The  trustee  SoyUy  on  the  3d  of  Norember^  1827,  filed  his 
answer  shewing  cause  against  thi^  order ;  in  which  he  states,  that 
although  he  admits,  that  the  services  were  performed  by  the  sur- 
veyor, and  that  his  charge  is  reasonable  \  yet  he  did  not  render  his 
account  to  the  register  until  the  3d  of  October,  1827;  that  in 
consequence  of  this  neglect  the  register  in  taxing  the  costs,  set 
out  in  the  record,  transmitted  to  the  Court  of  Appeals,  had  not 
included  the  fees  nov^  claimed  by  the  surveyor;  that  2i  fieri  faeiae 
was  issued  against  Jinderson  from  the  Court  of  Appeals  for  the 
costS)  and  charges  of  the  two  courts  as  taxed  by  the  register  and 
clerk ;  that  it  would  be  unjust^  that  the  estate  of  Stephen  Scottori 
should  have  to  pay  these  fees,  now  claimed  by  the  surveyor 
without  having  any  resort  to  Andetton^  as  the  fieri  faeiae  so 
issued  fix>m  the  Court  of  Appeals  has  been  fully  satisfied. 

The  time  of  hearing  this  matter  hating  heen  enlarged^  Anderson 
84        T.2 
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also  came  m  on  the  SMHh  of  Mareh,  1828,  and  Bhewed  for 
against  tbis  order,  that  the  orders  of  the  8th  of  January  and  1T& 
of  April,  1823,  under  which  those  sunreyor's  fiees  hsul  aoerued, 
having  been  affinned,  fhey  eodd  not  bow  be  opened  for  the  pur- 
pose of  taxing  the  costs  anew.  And  that  the  surveyor  h^  by  Ui 
own  neglect  precluded  himself  frcim  claiming  those  costs ;  because 
\Snders(m  could  not  have  recovered  them  from  die  trustee  in  case 
the  order  of  ratification  had  been  reversed. 

24/A  Mntch^  }  828.— Bland,  C%ancrifor.— The  matter  of  the 
petition  of  the  surveyor  standing  ready  for  hearing,  and  the  solici- 
tors of  the  parties  having  been  fiilly  heard,  the  proceedings  were 
read  and  considered. 

It  is  very  clear,  that  if  the  surveyor  had  made  out  a  bill  of  Us 
legal  fees  upon  the  plot  and  certificate  returned  by  him  on  the  IMh 
of  March,  1823,  they  would  have  been  taxed  by  the  register  as  a 
part  of  the  costs  properly  incident  to  the  order  of  the  17th  of 
April,  1823,  from  which  Anderson  appealed;  and  ecmaequeally, 
would,  with  'the  other  costs  arising  out  of  the  same  coatroveny, 
have  been  ordered  by  the  Court  of  Appeals,  in  their  affiraaace  of 
that  order  of  the  16th  of  July,  1825,  to  be  paid  by  Andenen, 
Henee  it  is  evident,  that  Scotton^s  estate  should  not  now  be  charged 
with  these  fees,  as  those  who  claim  that  estate  have  no  meaas  ef 
obtaining  reimbursement  from  JMersanj  nowthat  their  jEerjySRasi 
on  that  judgment  of  the  l€tfa  of  July,  1825,  of  the  Court  of  Ap 
peals,  has  been  fully  satisfied ;  for  it  is  not  pretended,  that  it 
in  any  res{iect,  their  fault,  that  the  surveyor's  fees  were  not 
prehended  by  that  judgment    It  is  evident,  that  these  ftes  oqgfal 
to  have  constituted  a  part  of  the  costs  ix^iich  Jlndenon  was  oidered 
to  pay  by  the  judgment  of  the  Court  of  Appeals ;  but  now,  in  tkos 
stage  of  the  proceeding,  after  the  affirmance  of  the  ofder  of  the 
17th  of  Apniy  1823,  this  court  has  no  power  to  opoa  Aat  judg- 
ment, so  as  to  let  in  these  costs  as  a  part  of  it ;  nor  oan  this  comt 
now,  in  this  summary  way,  enforce  the  payment  of  any  sum  of 
money  which  ought  to  have  formed  a  component  part  of  that  judg- 
ment, and  which  had  been  omitted  by  the  negligence  of  the  paitf 
himself.     If  the  surveyor  has  any  remedy,  it  must  be  by  a  spedsl 
action  on  the  ca^e  against  Andersen.   Therefore,  it  is  Ordendj  tet 
the  said  petition  be,  and  the  same  is  hereby  dismissed  with 


The  trustee  Bojfle^  by  his  petition,  filed  on  the  26tb  of  July, 
1828,  stated^  that  the  Court  of  Appeals  had  aflhmed  the  cider  of 
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the  ISUi  of  May,/ 1826,  wbereupon  he  prayed  an  attachment 
against  JlnJersan  to  enforce  obedience  to  that  order ;  \vhich  was 
granted  as  prayed,  returnable  to  the  then  next  term. 

23d  SepUmbtTy  1828.— Bi.akd,  aMnceUor.^Sanniiel  And^pm 
haying  been  brought  into  conrt  on  an  attachment  to  enforce  obe- 
dience to  the  order  directing  him  tp  pay  the  amount  of  the  pur- 
chase money  then  due ;  and  the  trustees  h&ving  prayedi  that  he» 
JMenouy  be  committed,  he  produced  a  certificate  from  the  clerk 
of  Anne  Arundel  County  Court,  of  his  personal  discharge  by  that 
court  under  the  insolrent  laws.  WhereiqN)n  it  is  fkdered^  that 
the  said  Samnd  Jlndertan  be,  and  he  is  hereby  discharged  from 
custody,  according  to  the  proyisions  of  the  act  of  assembly  in 
such  case  made  and  proyided.  (s) 


The  trustee  BayU^  by  Ids  petition,  filed  on  the  21st  of  February, 
1829,  stated,  that  the  land  sold  to  Sofwd  Anderson  would  not 
now  bring  near  the  amount  he  had  contracted  to  pay  for  it ;  that 
the  sureties,  James  Anderson  and  John  Stewart^  in  the  appeal  bond 
griven  by  Samuel  Anderson  on  his  appeal  from  the  order  of  the 
12th  of  Miay,  1826,  were  sufficiently  good«  Whereupon  the  trustee 
JBopk  prayed  the  adyice  and  direction  of  the  court  in  what  manner 
to  proceed ;  by  passing  an  order,  that  a  re-sale  should  take  place, 
or  that  the  bond  should  be  sued,  or  both ;  and  if  a  re-sale  should 
take  place,  that  Samud  Anderson  and  his  sureties  should  pay  the 
difference,  or  such  other  relief  as  might  be  consistent  '^ith  the 
circumstances  of  the  case. 

2bih  Febrwtry^  1829.— Bi^itd,  GknceUor.— This  petition  of 
the  trustee  haying  been  submitted,  the  proceedings  were  read  and 
considered. 

On  a  sale  of  real  estate,  made  under  an  order  or  deoee  of  this 
court,  it  retains  an  equitable  lien  until  the  purchase  money  is  paid; 
this  lien  stands  in  all  respects  upon  the  same  footing  as  a  yendcnr's 
Ken  in  case  of  a  sale  by  a  priyate  person ;  and  is  in  no  instance 
weakened  or  destroyed  by  the  bonds  or  notes  which  the  trustee  may 
be  directed  to  take  from  the  purchaser ;  nor  can  it  be  at  all  im- 
paired or  relinqiushed  by  any  act  of  the  trustee  not  sanctioned  by 
the  court.  This  lien  arises  from  and  is  incident  only  to  the  rela- 
tionship of  seller  and  purchaser ;  and  is  peculiarly  and  exclusiyely 

(«)  ISSS,  oh.  US. 
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a  priyilege  of  the  vendor.    These  principles  of  eqnity  I  take  to 
haye  been  long  and  well  established  here  as  well  as  in  England,  (i) 

It  may  be  regarded  as  a  general  rule,  that  the  obtaining  of  one 
security  does  in  no  instance  operate  as  a  suspension  or  eztinctkn 
of  any  other  security  for  the  same  claim ;  and  that  the  party  may, 
in  all  such  cases,  obtain  redress  either  on  the  one  or  the  other  of 
them  at  his  option.  This  rule  might  be  exemplified  by  a  great 
variety  of  oases  to  be  met  with  in  the  books,  (u)  The  case  wider 
consideration  is  an  example  shewing,  that  where  a  purchaser  has 
given  bond  with  surety  to  the  trustee,  as  required  by  the  decree, 
tiiere  are  three  distinct  securities  for  the  payment  of  the  purchase 
money.  The  equitable  lien,  under  which  the  land  may  be  re-soid. 
The  personal  liability  of  the  purchaser,  xipon  which  he  may  be  pro- 
ceeded against  in  a  summary  way  by  attachment.  And  the  bond 
upon  which  the  purchaser  and  his  sureties  may  be  sued  at  law. 
There  can  be  no  doubt,  that  the  payment  of  the  purchase  money 
may  be  enforced  by  proceeding  upon  either  one  of  these  securides 
separately ;  since  there  is  nothing  in  either  incompatible  with  the 
contemporaneous  existence  of  the  others ;  nor  does  the  accepfanoe 
of  any  one  operate  as  a  suspension  or  extinction  of  the  othos;  or 
imply  an  abandonment  of  them. 

But  th^re  is  a  material  differenoe  between  securities  for  the  pay- 
ment of  money  and  the  remedies  founded  upon  such  securities ; 
for,  although  there  may  be  nothing  in  such  securities  themsehes 
inconsistent  with  their  mutual  existence ;  yet  the  institution  ot  a 
suit  upon  one  may,  from  its  nature,  amount  to  a  suspeosioD  or 
waiver  of  the  remedy  upon  the  others  at.. the  same  time.  The 
English  statutes  require,  that  the  party  who  sues  out  a  commission 
of  bankruptcy  shall  give  bond  in  the  penalty  of  JB200,  to  ans^v 
to  the  party  grieved  by  falsely  and  maliciously  suing  out  such  com- 
mission ;  and  the  giving  of  such  bond,  it  has  been  held,  does  not 
take  away  the  common  law  remedy  by  action  on  the  case.  Bat 
the  party  grieved  cannot  sue  on  both  at  the  same  time ;  because  in 
the  action  on  the  case  he  submits  to  the  jury  whether  he  is  enti- 
tled to  less  or  more  than  £200 ;  and  in  the  action  on  the  bond  be 
decides,  that  his  claim  is  neither  more  nor  less  than  the  penalty  of 
JB200.    But  he  cannot  have  that  penalty  in  addition  to  what  a 


(f )  Melay  v.  Cooper,  ante  19S,  note ;  Pamell  e.  Comegys,  1806,  per  SSU9, 
ctUor ;  Bailid  e.  Harruoa,  1806,  per  JZtfty,  OumaUor  ;  Moreton  v.  Haniion,  1 BM 
4S1 ;  Iglebart  v,  Anniger,  1  Bhmd*  619.— (u)  Ante  6S6. 
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jaiy  may  say  he  is  entitled  to  recover.  Hence  the  electing  to 
obtain  redress  by  either  one  of  those  modes  amounts  to  a  -waiver 
of  the  other,  so  .  that  both  cannot  be  prosecuted  at  the  same 
time,  (v) 

In  most  cases  however,  the  party  may  resort  to  all  his  securities 
and  have  all  his  remedies  put  in  operation  at  the  same  time*  As 
in  the  case  of  a  pawn,  the  right  to  detain  which  is  not  divested  by 
the  pawnee's  also  taking  a  covenant  or  further  security  on  :which 
he  may  sue  the  person  of  the  covenantor.  The  covenant  is  con- 
sidered as  affording  an  additional  remedy  and  the  party  may.  pro- 
ceed on  both,  (to)  So  too  the  holder  of  a  promissory  note  dr  bill 
of  exchange  may  sue  the  maker  or  drawer  and  each  endorser 
separately  at  one  and  the  same  time;  although  he  can  recover 
but  one  entire  satisfaction,  {x)  And  so  too  under  Ihe  process  of 
this  court,  which  is  more  effectual  than  that  of  the  common  law 
tribunals ;  there  may  be  a  sequestration  against  the  goods,  although 
the  party  himself  is  in  custody  upon  an  attachment :  whereas  at 
law,  if  a  capias  ad  satisfaciendum  is  executed  there  can  no  Jieri 
Jacias  issue,  (y) 

Where  the  debt  has  been  secured  by  a  mortgage,  a  covenant  to 
repay,  and  a  bond,  the  creditor  may  be  allowed  to  pursue  all  his 
remedies  at  once.  He  may  bring  an  action  of  covenant  to  repay 
the  money;  institute  an  ejectment  against  the  tenant  in  posses* 
sion ;  file  a  biU  in  equity  to  foreclose ;  and  also  maintain  a  suit 
upon  the  bond  at  the  same  time.  But  he  cannot  have  the  mort- 
gaged property  awarded  to  him  by  a  decree  of  foreclosure,  and 
also  recover  the  money  or  any  part  of  it  from  the  debtor  by  a  suit 
upon  the  covenant  or  bond,  (z) 

The  mortgaged  estate  is  considered  as  a  pledge  sufficient  for 
the  satisfaction  of  the  debt ;  and  as  having  been  so  taken  by  the 
parties  themselves  by  the  nature  of  their  contract.  Therefore  if 
the  creditor,  on  his  bill  in  equity,  has  a  decree  to  foreclose  and 
nothing  more,  he  is  held  to  have  obtained  that  kind  of  satisfaction 
of  his  claim  for  which  he  stipulated ;  and  if  after  such  a  decree  he 
sues  Upon  the  bond,  he  thereby  opens  the  decree,  and  admits  the 
right  of  the  mortgagor  to  redeem ;  because  by  Ihe  institution  of 
the  suit  he  disclaims  the  satisfaction  he  had  obtained-  by  the 


(9)  Holmes  v.  Wainewright,  1  Swan.  28;  Gotterel  v.  Hooke,  1  Doug.  97.— (tp) 
Smart  v.  Wolff,  8  T.  R.  842.— (z)  Smith  9.  Woodcock,  4  T.  R.  691.— (y)  Mor- 
rice  9.  The  Bank,  Cas.  Tern.  Tal.  222;  Martin  v.  Kenidge,  8  f.  Will.  240.— (x) 
Powei  Mortgt  204, 9S6;  TopUa  v.  Baker,  2  Cox,  128. 
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decree.  And  if  he  has  placed  it  out  of  the  mortgligor's  pows 
to  redeem,  by  aliening  the  estate  after  the  decree,  he  wiU  be  per* 
petaallj  enjoined  firooi  proceeduBg  upon  the  bond.  But  if  the 
creditor  on  his  bill  in  equity,  instead  of  a  decree  to  fiMreckae, 
obtains  a  decree  for  a  sale ;  and  the  mortgaged  estate  seDs  for  less 
than  the  debt,  the  balance. may  be  reooTered  in  an  actioB  on  the 
covenant  or  bond,  without  opening  or  affecting  such  a  decree  far  a 
sale,  by  which  the  pledge  itself  is  not  taken  as  a  satisfaction  as  by 
a  decree  to  foreclose,  (a)  Hence  it  is  evident,  that  the  nse  of  a 
mortgage  covenant,  or  bond  to  repay  is  to  enable  the  moitgagee 
to  recover  his  debt  as  far  as  practicable,  in  that  way,  leaving  him 
to  his  right  of  foreclosure,  or  sale  of  the  mortgaged  property,  for  the 
recovery  of  the  balance ;  or  as  a  means  of  recoverbg  the  rcsidiie 
of  his  debt  by  an  action  on  the  bond  or  covenant^  in  case  the 
estate  on  a  sale  should  prove  inadequate  to  the  burthen  of  liie 
mortgage  money.  (6) 

The  court  has  been  authorized  b]^  an  act  of  assembly  to  decree 
a  sale  of  the  mortgaged  property;  (c)  but  the  provisionift  of  that  act 
have  been  always  considered  as  having  merely  introduced  an  addi- 
tional  remedy,  and  not  as  having  abrogated  any  pre-existing  mode 
of  relief,  to  which  the  mortgagee  was  entitled^  or  to  have  akeied 
the  proceedings  in  this  court  on  mortgages,  in  any  other  leqicat 
whatever;  and  therefore,  the  mortgagee  may  now,  notwithstanding 
the  provisions  of  that  law,  have  a  decree  of  foreclosure  instead  of  a 
decree  for  a  sale,  (d)    If  the  creditor  files  a  bill  on  the  mortgage, 


(a)  GoodmiB  «.  GMenon,  S  BaU  fc  Bea.  27»;  Davis  v.  Battfae,  •  Co«L  di. 
Rep.  404.^(6)  Powell  Mortg.  15,  note  L. ;  Tooka  «.  Haotkj,  l^Bro.  C.  a  IX;  & 
C.  2  Dick,  785;  Perry  e.  Barker,  8  Yes.  627;  S.  C.  13  Yes.  19S;  GreeaviooAf. 
Taylor,  4  CoDd.  Cha.  Rep.  881.~(<;)  1785,  ch.  72,  s.  1,  2  Sk,  8;  1887,  cJ).2tt/- 
(d)  Atkinwn  v.  Hall,  ante  871,  note. 

Waadbop  V,  Hau.— This  bill  was  filed  on  the  Slat  of  November,  1748,  by  Jehi 
Wardrop  against  Joseph  Hall,  to  foredoae  a  mortgage  on  a  tract  of  land,  which  tbi 
defendant  had  given  to  the  plaintiff  to  secure  the  payment  of  three  hundred  ponads 
steriing,  with  interest  The  defendant  by  his  answer  admitted  the  mortgage,  and 
that  no  part  of  the  principal  or  interest  of  the  debt  had  been  paid;  bat  alleged  tint 
the  mortgaged  land  was  an  ample  secttrity  finr  the  debt,  the  impiovemeBt  thcicas 
alone  being  worth,  at  a  moderate  valuation,  at  least  six  hundred  pounds  steriing; 
and  therefore  be  prayed  to  be  allowed  a  reasonable  time  to  redeem.  Sec. 

Mtttf,  1748.— OoLB,  CtoiceOor.— It  appearing  tQ  this  coart  that  a  sum  of  three 
hundred  pounds  sterling  was,  on  the  17tfa  day  of  October,  1747,  lent  and  advane^ 
by  the  complainant  to  the  defendant  on  the  said  mortgaged  premises,  as  a  aecmitf 
for  the  repayment  of  the  said  sum,  with  the  interest  thereof.  It  is  therefore  JHemi, 
that  in  case  the  defendant  doth  not,  on  or  before  the  80th  day  of  September  next,  p9 
unto  the  complainant  the  said  sum  of  three  hundred  pounds  sterling,  with  lawftl 
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and  obtains  a  decree  for  a  »de ;  and  the  proceeds  of  sale  should 
not  satisfy  the  debt,  he  cannot  have  a  decree  in  equity  on-  such 


inttrest  for  the  mme,  ai  also  the  coits  expended  by  the  eomplainuit  in  this  suit,  the 
Mid  defehdant,  and  all  claiming  by»  from,  or  under  him,  shall  be  fer  eyer,  and  thej 
are  hereby  from  thenceforth  .debaired  and  foreclosed  of  all  manner  of  equity  of  re- 
demption or  reclaim  in  and  to  the  'said  mortgaged  premises ;  and  that  the  said  com- 
plainant have  an  absolute  estate  in  the  saihe,  free  fix>m  all  redemption  and  equity 
mnd  power  of  redemption  of,  in,  or  by  the  said  defendant,  his  heirs  or  assigns,  or 
any  person  or  peisoos  claiming  by  or  under  them.~ Chancery  Prouedingi,  Ub,  J.  R, 
No  6,  fiU  518. 

HirNTBR  V.  OAtnrT«— This  btil  was  filed  by  Adam  Hunter,  heir  at  law  and  devisee 
of  Jamea  Hunter,  late  of  the  state  of  Viiginia,  deceased,  and  Robert  Punriance  and 
Samuel  Purviance,  of  Baltimore  county,  administrators  with  the  will  annexed  of  the 
said  James^  Hunter,  against  Fielder  Gaunt,  of  Frederick  county,  to  f<N«clo8e  a  mort- 
gage.   The  defendant  answered,  and  the  case  was  brought  before  the  court. 

27(&  Ftbrwsnfi  1790.— Hanson,  CAonceUor.-^This  cause  standing  for  hearing,  and 
the  court  having  duly  considered  the  bill,  answer,  proois,  and  exhibits  therein ;,  it  is 
Decreed^  that  the  said  defendant  do  and  shall  pay  aod  satisfy  to  the  complainants, 
Adam  Hunter  and  Robert  Purviance,  the  surviving  administrator  of  the  said  James 
Hunter,  the  sum  of  £6,294  Is.  M,  current  nioney,  with  ioterett  firom  the  13th  of 
December,  1709,.together  with  all  costs  by  the  complainants  in  this  suit  expended 
before  the  IStb  day  of  October  next  ensuing;  or  that  the  defendant  pay  to  the  com- 
plainants aforesaid,  on  the  sud  18th  day  of  October,  between  the  hours  of  10  and  12 
in  the  forenoon  of  the  same  day,  at  the  chancery  office  in  the  city  of  Annapotis,the 
sum  of  i&  14,101  12a.  4d.  current  money,  being  adjudged  and  decreed  by  this  court 
to  become  due  on  the  said  day,  for  the  principal  and  interest  on  the  mort^^age  in  the 
complainant's  bill  mentioned;  that  is  to  say,  the  sum  of  £6,294  Is.  Id.  current 
money  being  adjudged  and  decrsed  t6  be  due  for  the  principal  of  the  said  mortgage, 
on  the  18th  day  of  December,  in  the  year  of  our  Lord  1769 ;  and  the  sura  of 
417,867  lis.  8d.  current  money  being  ^judged  and  decreed  to  become  due  fix*  the 
interest  of  the  said  mortgage  on  the  said  18th  day  of  October,  in  the  year  of  our 
Lord  1790,  if  the  principal  said  interest  be  not  before  paid ;  and  upon  payment  of  the 
prineipal  sum  of  £6,294  Is.  Id,  with  interaet  as  aforeeaid,  or  of  the  sum  of 
1014,161  12«.  4d.  cunnent  money,  and  costs  of  suit  aforesaid,  on  the  said  18th  day  of 
October  in  the  present  yenr  as  aforesaid,  the  said  Adam  H^nter  and  Robert  Purvi- 
ance, their  heirs  or  assigns,  sfa^l  make  and  execute  to  the  said  defendant  a  good  and 
sufficient  release,  in  fee  simple,  of  the  said  mor^aged  premises  and  every  part 
UMieof* 

And  it  is  further  Decreed,  that  if  the  said  Fielder  Gaunt,  the  defendant,  shall  &il 
or  neglect  to  pay  and  satisfy  unto  the  said  Adam  Hunter  and  Robert  Ptirviance  the 
sum  of  prineipal  money  and  interest  hereby  decreed,  and  the  costs  of  suit,  on  or  be*^ 
fore  the  said  18th  day  of  October  as  afixresaid,  that  then  from  and  immediately  after 
the  said  18th  day  of  October,  in  the  said  jvu  of  our  Lord  1790,  the  said  defendant, 
his  hehrs,  executois,  administrators,  and  assigns,  shall  be  for  ever  and  they  are 
heieby  fixMU  thenceforth  debarred  and  foreclosed  of  and  from  all  manner  of  equi^  of 
redemption  or  reclaim  in  or  to  the  said  mortgaged  premises  in  the  bill  mentioned,  and 
every  part  and  parcel  thereof;  and  that  the  said  Adam  Hunter,  the  complainant* 
shall  and  may  retain  the  same  to  him  and  his  heirs,  absolutely  and  fully  discharged 
from  tte  said  Fielder  Gauot,  his  heirs  and  assigns  forever. 

BtrcHANAN  9.  Shannon.— 17<ik  ilfarcA,  1800.— Hanson,  Cftonct Uor.— The  said 


668  ANDIUSWS  9.  8CQTT0N. 

bill  against  his  debtor,  for  the  balance  o{  the  debt;  because  't 
would  be  at  yariance  with  the  substantial  nature  of  the  case  set 
out  in  his  bill ;  which  is,  that  he  should  by  that  proceedbg  iii 
refill  obtain  satisfaction  of  his  claim  from  the  pledged  subject 
itselfi  either  by  haying  an  absolute  title  assured  to  him  in  the  f<Nrm 
of  a  foreclosure ;  or  by  having  it  sent  into  the  market^  and  the 
money  due  to  him,  raised  by  a  sale ;  and  not  that  he  should  be 
allowed  to  enforce  payment  of  his  whole  debt,  by  proceeding 
against  the  person  of  his  debtor,  or  against  any  other  of  his  pro- 
perty than  that  so  mortgaged.  And  besides,  to  pass  a  decree  for 
the  payment  of  the  balance,  would  be  to  ^rant  relief  in  a  emit, 
where  it  is  most  manifest,  the  creditor  might  be  as  effectually 
relieved  at  law. (e)  But  there  is  no  rule. of  equity  by  which  he 
can  be  delayed  or  enjoined  from  recovering  the  balance  remaining 
fio  unsatisfied,  in  an  action  at  law  upon  the  bond,  note,  covenant, 
or  assumpsit.  And  these  principles  of  equity  appear  to  have  beea 
indirectly  recognized  by  the  legislature,  in  an  act  for  the  benefit 
of  foreigners,  who  lend  money  on  mortgage  here,  by  which  it  is 
declared,  that  if  sufficient  be  not  raised  in  such  case,  by  a  sale 
for  the  satisfaction  of  such  foreign  creditor,  the  court  shall  decree 
the  balance  to  be  paid  by  the  mortgagor ;  (/)  and  they  appear  to 
have  been  in  like  manner  recognized,  by  an  adjndication  of  the 
Court  of  Appeals,  {g) 


came  stuidibg  ready  for  hearing*  the  bill,  ezbibite,  and  aU  oftef  pKoeeedingi* 
by  the  ChanceUor  read  and  considered.  It  is  fhereupon  Deenid,  that  the  bill  of  Ibi 
complainant,  Geoi|;e  Buchanan,  agaihst  Michael  Shannon,  the  defendant,  be  tifan 
pro  eonftuo ;  and  that  unless  the  defendant,  Michael  Shannon,  shall  ov  Ihe  M  d^ 
of  October  next  bring  into  this  court,  to  be  paid  ter  the  couplatnaol,  Hm  ma  of 
£268  lOf .  6d.  cunent  money,  which  will  be  the  sum  on  that  day  due  for  priadEpI 
and  interest  on  the  ibortgage  in  the  bill  mentioned ;  or  «t  any  time  befbn  the  siiA 
day  shall  bring  into  this  court,  to  be  paid  to  the  complainant  as  aforesaid ;  or  pi^ta 
the  complainant  the  sum  of  iS170  12t.  9d.  current  money,  with  intereat  from  the 
1st  day  of  October,  1792,  until  the  time  of  bringing  in  or  actual  payment,  he  shil 
for  ever  be  barred  or  foreclosed  from  aU  redemption  or  equity  of  redemption  of  the  lot 
in  the  bill  and  mortgage  mentioned ;  and  the  complainant,  his  heirs  and  assigns,  sfail 
be  entitled  to  bold  the  same  free,  clear,  and  discharged  from  all  claim  of  the  saM 
defendant.  Provided  always,  that  if  the  said  absent  defendant,  his  heirs,  devisoei, 
or  representatives,  shall  appear  in  tlie  Chancery  Court  at  any  time  within  eighteen 
calendar  months  from  the  date  of  the  decree,  viz,  before  the  ISth  day  of  Septemher, 
ISOl,  and  require  a  review  of  this  decree^  the  Chancellor,  upon  bill  filed  by  the  ssii 
defendant,  or  his  heirs,  devisees,  or  repteeentatives,  shall  proceed  to  an  exanins- 
tion  of  the  matters  in  dispute,  and  to  a  final  decree,  in  the  samt  manner  as  if  the  sal 
defendant  had  originaUy  appeared  before  him. — [1795,  ch.  SS,  s.  1.] 

(e)  Powel  Mortg.  15,  note  L;  Wood  v.  Foltott,  2  H.  fc  G.  72<— (/)  ITSick 
58.— (g)  Wood  V.  Fulton,  2  H.  Sc  G.  72. 
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Hence,  it  is  clear,  that  in  all  cases,  either  before  or  after  a  de- 
cree for  a  side,  if  the  mortgaged  estate  should  not  sell  under  the 
decree,  for  enough  to  satisfy  the  debt,  the  creditor  may  prosecute 
or  institute  a  suit  upon  the  bond,  or  any  other  collateral  security, 
and  recover  the  balance* 

The  equitable  lien  held  by  the  court,  as  in  this  instance,  is  in 
the  nature  of  a  mortg^age ;  the  estate  aaay  be  sold  under  it,  as 
under  a  decree  upon  a  mortgage ;  (h)  and  considered  as  a  security 
for  the  payment  of  money,  it  is,  to  all  intents  and  purposes,  a  rnort* 
gage.  And  there  is  nothing,  according  to  any  fair  principle  of 
analogy,  which  should  forbid  the  pursuing  of  any  other  remedy  for 
the  recovery  of  a  debt,  secured  by  such  an  equitable  lien,  any 
more  than  suing  on  a  bond  for  a  debt  secured  by  a  mortgage. 

In  this  case,  there  has  been  no  bond  or  note  given  directly  for 
the  paym^it  of  the  purchase  money.  The  appeal  bond  was  not 
given  for  the  payment  of  the  purchase  money  as  such.  But,  by 
the  order  of  the  12th  of  May,  1826,  it  was  adjudged,  that  Samuel 
AndiTson^  was  in  fact,  the  purchaser,  and  that  he  should  pay  the 
amount  of  the  purchase  money.  From  which  order,  he  appealed, 
giving  bond  in  the  usual  terms,  to  prosecute  his  appeal  with  effect ; 
that  is,  to  have  the  order  reversed,  or  if  it  should  be  affirmed,  to 
pay  the  amount  so  ordered,  (t) 

The  orders  of  this  court,  absolutely  affirming  the  sale,  and  re- 
quiring the  purchase  money  to  be  paid,  are  substantial  parts  of  that 
contract  between  the  court  and  the  purchaser,  upon  which  the 
equitable  lien  rests.  The  appeal  bond  is  a  security,  that  the  order 
directing  the  purchase  money  to  be  paid,  if  affirmed,  shall  be  com- 
plied with ;  consequently,  it  must  be  considered  as  standing  in  the 
same  relation  to  the  equitable  lien,  that  a  common  bond  does  to  a 
mortgage,  to  secure  the  same  debt  They  are  treated  as  separate 
securities,  having  for  their  object,  the  assurance  of  the  payment  of 
the  same  debt ;  and  therefore,  the  remedy  on  each  may  be  pursued 
at  the  same  time,  and  prosecuted  on  both,  until  an  entire  satis&c- 
tion  has  been  obtained. 

But  the  purchaser,  Samud  Andertony  has  been  taken  in  execu- 
tion, under  an  attachment,  and  personally  discharged,  under  the 
insolvent  laws  \  (j)  yet,  as  that  cannot  operate  as  a  bar  to  any  of 


(A)  ExparU  Hunter,  6  Yes.  94.— (t)  Karthaos  e.  Owings,  6  H.  &  J.  184 ;  Wood 
V.  Fulton^  a  H.  fc  O.  72.— (i)  1825.  eb.  122,  ante  668. 
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the  creditor's  other  remedies  for  the  recovery  of  his  claim ;  (Jb)  ml 
as  it  is  not  improbable,  that  a  portion  of  the  purchase  money  any 
be  obtained  from  his  estate  ;  and  if  so,  it  is  fit  and  proper  that  he, 
as  the  principal  debtor,  should  be  made  to  pay  as  far  as  satis&ctioQ 
can  be  obtained  from  him,  or  his  estate,  in  relief  of  his  sureties  n 
the  appeal  bond ;  I  shall  therefore  Order ^  that  the  lands  be  re-sold ; 
that  the  trustee  of  this  court,  apply  to,  the  trustee  of  Andtnonj 
under  the  insolvent  laws^  and  endeavour  to  obtain  a  dividend  of 
his  estate,  if  there  be  any ;  and  also,  that  the  trustee  of  this  court, 
put  the  appeal  bond  in  suit. 

Whereupon  it  is  Decreedj  that  the  trustee  Jamer  Bayk,  proceed 
immediately  to  make  sale  of  the  said  land  for  the  payment  of  the 
purchase  money  due  thereon ;  and  the  said  sale  shall  be  at  the  risk 
of  the  said  Samuel  Anderson;  and  the  terms  of  the  said  sale  shall 
be  for  ready  money,  to  be  paid  on  the  day  of  sale,  or  on  the  day 
of  the  ratification  thereof,  with  legal  interest  from  the  day  of  sale ; 
in  all  other  particulars,  the  trustee  is  directed  to  conform  to  the 
decree  of  the  5th  of  April,  1822,  according  to  which,  and  the 
order  of  the  first  of  March,  1827,  he  has  given  bond  for  the  ftitli- 
ful  discharge  of  the  trust  reposed  in  him,  by  that  or  any  otlier 
decree  or  order,  in  the  premises.  And  it  is  further  Decreed^  thit 
the  trustee  James  Boyle,  without  delay,  make. application  to  the 
trustee  of  the  said  Anderson,  under  the  insolvent  laws,  and  by  all 
lawful  ways  and  means,  endeavour  to  obtain  a  dividend  of  his 
estate,  if  there  be  any,  in  proportion  to  the  whole  amount  of 
the  principal  and  interest  of  the  purchase  money,  and  costs  doe 
and  owing  from  the  said  Anderson.  And  it  is  further  Dureed, 
that  the  trustee  James  Boyle,  do  also  forthwith  institute  suit  upon 
the  said  appeal  bond,  and  prosecute  the  same  without  delay,  uatil 
he  shall  obtain  full  satisfaction,  if  to  be  had,  of  the  said  obligors, 
of  the  whole  amount  of  principal,  interest  and  costs,  recoverable 
thereon.  And  it  is  further  Decreed,  that  the  trustee  James  Boyle, 
bring  into  this  court,  all  sums  of  money  he  may  receive  or  recover 
in  any  of  the  modes  herein  before  specified,  and  make  report  of 
his  proceedings  accordingly,  to  the  end,  that  no  more  may  be  col- 
lected by  the  said  several  modes  of  proceeding,  than  one  entire 
satisfaction  of  the  whole  amount  of  principal,  interest  and  costs, 
which  ought  to  be  paid  by  the  said  Samuel  Anderson. 


(k)  Davis  v.  Battine,  6  Good.  Cha.  Rep.  404. 
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Under  this  decree,  the  trustee  proceeded  to  make  sale  of  the 
land  which  had  been  previously  sold  to  Samuel  Anderson;  and  on 
the  27th  of  April,  1829,  reported,  that  he  had  made  sale  of  it; 
upon  which,  it  was  Orderedj  that  the  sale  should  be  ratified, 
unless  cause  was  shewn  to  the  contrary,  before  the  27th  of  June, 
then  next. 

The  plaiaiiff  Andrews^  by  his  petition,  filed  on  the  17th  of  June, 
1829,  stated,  that  the  sale  as  reported,  had  been  made  for  $3  10 
per  acre ;  that  he  had,  by  a  letter  to  the  trustees,  before  the  day  of 
sale,  offered,  and  was  then  willing  to  give  $3  57  per  acre,  for  the 
land.  He  expressly  admits,  that  there  was  no  fraud  in  the  trans- 
action ;  but  prays  that  a  new  sale  may  be  ordered,  so  that  he  may 
be  let  in  to  bid  the  amount  he  had  previously  offered.  The  trus- 
tee admitted  the  truth  of  the  facts  so  stated  by  Andrews, 

l&A  JuMy  1829. — Bland,  Chancellor. — This  petition  of  the 
plaintiff  .^ndr^ujf,  having  been  submitted  without  remark,  the  pro- 
ceedings were  read  and  considered. 

I  have  before  said  in  this  case,  that  there  has  been  no  instance 
of  opening  the  biddings  here,  merely  to  let  in  a  higher  bid ;  and 
this  is  the  first  proposition  of  the  kind,  that  I  have  any  knowledge  of 
having  ever  been  made  to  this  court.  (/)  If  any  small  advance  in 
price,  such  as  that  now  offered,  were  to  be  admitted  as  a  sufficient 
ground  for  letting  in  a  new  bidder,  to  the  exclusion  of  the  reported 
one,  it  is  obvious,  that  the  practice  might  greatly  embarrass  sales 
under  decrees  of  this  court.  By  adopting  the  English  practice  of 
opening  the  biddings,  as  it  is  called,  the  regularity  of  public  sales 
by  trustees,  as  practised  here,  would  be  virtually  broken  in  upon, 
and  destroyed  by  the  court  itself;  bidders  would  be  discouraged ; 
sales  delayed ;  and  the  expense  much  increased ;  for  it  could  not 
be  deemed  proper  to  receive  a  bid  in  any  form,  without  allowing  a 
day  to  all  interested,  to  come  in,  and  shew  cause  why  the  sale 
should  not  be  ratified.  Upon  general  principles  of  convenience 
and  economy  therefore,  I  deem  it  improper  in  any  case,  to  reject  a 
reported  sale,  merely  to  let  in  a  higher  bid,  where  no  fraud,  mis- 
representation or  unfairness  is  pretended  or  charged.  Whereupon 
it  is  Orderedy  that  the  said  petition  be,  and  the  same  is  hereby 
dismissed  with  costs. 


(<)  Bealmera  «.  Wurfield,  1st  October,  1S80,  p§r  Biandt  C^aneeUar,  a  sioiilar 
applicatioD  to  open  the  biddings,  was  rejected. 
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After  which,  no  cause  having  been  shewn,  the  sale  as  made 
and  reported  by  the  trustee  JBoy/e,  was,  on  the  29th  of  June,  18S9, 
finally  ratified  and  confirmed.  And  some  time  after^  a  motion  was 
made  to  adjust  the  commission  on  the  sale  of  the  28th  of  August, 
1822,  as  between  the  late  and  the  present  trustee* 

28^A  Jtfoy,  1830. — ^Bland,  Clumcettar. — Ordered^  that  a  com> 

mission  be  allowed  on  the  sale,  ratified  by  the  order  of  the  17tii 

April,  1823,  according  to  the  rule  of  the  court;  two-thirds  thereof 

'to  be  awarded  to  the  late  trustee ;  and  the  residue  to  the  present 

trustee. 

The  auditor  on  the  22d  of  July,  1830,  filed  a  report,  in  which 
he  says,  that  he  had  stated  an  account  between  the  estate  of  SU- 
pfim  Scotton^  and  the  late  trustee  /btil&e,  in  which  he  had  applied 
the  proceeds  of  the  sale  of  the  28th  of  August,  1822,  as  of  that  daj 
to  the  payment  of  the  trustee's  commission,  costs  of  suit,  and  the 
claim  of  the  complainants ;  leaving  a  balance  of  $427  24  unap- 
propriated. The  original  decree  provides,  that  the  said  estate 
shall  be  sold  for  the  payment  of  the  claim  of  the  complainants, 
and  such  other  debts  as  shall  be  established  to  the  Chancellor's 
satisfaction.  But  no  notice  has  been  given  to  creditors  to  produce 
their  claims,  nor  has  any  other  claim  been  filed. 

22d  Jufyy  1830. — Bland,  Chajicdlar. — On  referring  to  the  order 
of  the  first  of  March,  1827,  it  will  be  seen  why  it  is  deemed  unne- 
cessary now  to  give  noticie  to  the  creditprs  of  Stephen  Scdimt^ 
deceased,  to  bring  in  their  claims,  as  su^ested  by  the  auditor. 
As  this  report  of  the  auditor  relates  exclusively  to  the  applicatiao 
of  the  proceeds  of  the  first  sale,  the  balance  therein  spoken  of,  must 
remain  unappropriated  until  iurther  order. 

Ordered^  that  the  aforegoing  report  and  statement  of  the  auditor, 
be,  and  the  same  are  hereby  ratified  and  confirmed ;  and  the  trustee 
is  directed  to  apply  the  proceeds  accordingly,  with  a  due  pffopo^ 
tion  of  interest,  that  has  been  or  may  be  received ;  reserving  die 
unappropriated  balance  until  further  order. 


See  this  case  as  Anderson  v.  JFbttflbe,  2  H.  ft  O.  346. 
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WARING  «.  WARING. 

This  court  may  appoint  a  guardian  for  a  female  infuit  above  eighteen  and  under 
twenty-one  yean  of  age. — ^A  sale  of  the  realty  to  saye  the  personalty  can  only  be 
nade  at  the  instance  of  one  who  has  an  interest  fai  both  estatss ;  and  without  pre- 
judice to  creditorB.-*-A  widow  may  ha?e  dower  out  of  the  real  estato  so  sold ; 
but  not  a  distributive  share  also  of  the  personalty  so  saved.— A  suit  for  the  sale 
of  the  realty  to  save  the  personalty  must  be  treated  as  a  creditor's  suit 

Thi9  bin  was  filed  on  the  20th  of  September,  1830,  by  John 
Waringf  against  Henrietta  M.  Waring^  Catherine  H.   Waring^ 
Susan  Waring^  Grace  Waringy  Eleanor,  Waringj  Eliza  Waring^ 
Richard  M.  Waring^  Sally  Waring^  and  Sarah  C  Waring.    The 
bill  states,  that  the  plaintiflf's  father  Henry  Waring^  died  seized 
and  possessed  of  a  large  real  and  personal  estate,  and  indebted  to  ) 
an  amoant  equal  to  the  whole  value  of  his  personal  property 
leaving  a  widow,  the  defendant  Sarah  C.  Waring^  and  the  othe^ 
parties  his  children  and  heirs  at  law ;  that  the  defendants  Susan 
and  Orace^  were  between  eighteen  and  twenty-one  yeans  of  age ; 
and  that  the  defendants  Eleanor^  Eliza^  Richard^  and  SaUy^  were 
minors  under  the  age  of  eighteen  years,  for  whom  their  mother, 
the  defendant  Sarah  C.   Waring^  had  been  appointed  by  the 
Orphans  Court,  and  then  was  their  aotual  guardian.     That  the 
late  Henry  Waring  died  seized  of  a  tract  of  land  called  Mount 
Pleasant,  containing  about  six  hundred  acres,  and  a  tract  called 
I%e  Wedge,  containing  about  three  hundred  acres,  lying  in  Prince 
Qeorge's  county ;  and  a  tract  of  land  called  Schekles  CAam,  and 
Lot  JVb,  67,  lying  in  Anne  Arundel  county,  containing  about  two 
hundred  acres.     That  a  large  proportion  of  the  personal  property 
o[  the  deceased  had  been  sold  for  the  payment  of.  his  debts ;  and 
that  if  any  more  of  it,  especially  negroes,  should  be  sold,  there 
would  not  be  enough  left  for  the  purpose  of  carrying  on  and  work- 
ing to  advantage  the  real  estate  which  had  been  left  to  descend  to 
the  children  and  heirs  at  law  of  the  deceased.    Whereupon  the 
bOl  prayed,  that  the  lands  in  Anne  Arundel  might  be  sold  and  the 
proceeds  applied  to  the  payment  of  the  debts  of  the  deceased. 

The  plaintiff  by  his  petition,  without  oath,  stated,  that  the 
defendants  Susan  and  Grace  Waring  being  infants,  between  the 
ages  df  eighteen  and  twenty-one  years,  could  not  have  an  actual 
guardian  appointed  for  them  by  the  Orphans  Court.  Whereupon 
he  prayed  that  a  guardian  might  be  appointed  for  them  by  this  court. 

22d  Septembery  1830. — ^Bland,  ChancsUar. — Upon  a  careful 
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consideration  of  the  several  legislative  enactments  in  relation  to  the 
ages  at  which  females  are  to  be  endowed  with  certain  capacities, 
it  will  be  seen,  that  it  has  been  merely  declared,  that  a  female 
shall  be  accounted  of  full  age  to  recei?e  her  estate  at  the  age  of 
eighteeny  or  day  of  marriage,  which  shall  first  happen ;  (a)  that  on 
receiving  her  estate  after  that  age  she  may  execute  a  release  there- 
for to  her  guardian ;  (b)  and  that  no  will  shall  be  good  and  e^- 
tual  to  pass  any  interest  in  land  unless  the  person  making  the 
same,  if  a  female,  be  of  the  full  age  of  eighteen  yekrs.  (c)  And 
following  out  those  principles  upon  which  a  capacity  to  receive, 
hold,  and  dispose  by  will  of  their  estates  at  the  age  of  e^Uent, 
was  conferred  upon  females,  the  jurisdiction  of  the  courts,  clothed 
with  the  common  and  ordinary  powers  in  relation  to  infants,  has 
been  accordingly  limited  by  declaring,  that  the  Orphans  Coait 
should  only  have  authority  to  appoint  a  guardian  to  a  female  infant 
until  the  age  of  eighteen^ or  marriage;  and  that  such  guardian 
should  then  account  and  deliver  up  all  the  property  in  his  pos- 
session to  such  female,  (d) 

But  there  is  nothing  in  any  of  those  legislative  enactments  con- 
ferring such  qualified  capacities  upon  females,  or  by  which  tiie 
jurisdiction  of  the  Orphans  Courts  has  been  so  limited  which  can 
be  construed  to  have  altered  the  general  rule  of  the  common  law 
as  to  age ;  or  firom  which  females  can  be  construed  as  of  full  age 
at  eighteen  in  any  other  respect,  or  for  any  other  purpose  whaterer 
where  the  legal  capacity  has,  by  the  common  law,  been  limited  to 
the  full  age  of  twenty-one  years,  (e)    And  since  it  has  been  ex- 
pressly declared,  in  immediate  connexion  with  this  matter,  tiizt 
nothing  contained  in  the  general  act,  regulating  the  powers  and 
duties  of  the  Orphans  Court,  should  be  construed  to  affect  the 
general  superintending  power  exercised  by  the  Court  of  Chancery 
with  respect  to  trust;  (/)  and  since  it  has  also  been  expressly  en- 
acted, that  a  sale  of  the  real  estate,  as  prayed  for  in  this  instance, 
may  be  decreed  in  order  to  save  the  personal,  with  the  consent  of 
all  parties  of  full  age,  and  the  actual  guardian  of  minors ;  (g)  it 
necessarily  follows,  that  this  court  alone  has  the  power  to  appoint 

(a)  1716,  cb.  89,  B.  16 ;  1829,  ch.  216,  8.  6,  6.— (6)   1829,  ch.  216,  8. 7.    Aad 
Bince  they  baye  been  endowed  with  a  capacity  to  execute  powers  of  attonwj  ftr 
such  purposes,  1881,  ch.  806,  s.  6.— (c)  1798,  ch.  101,  sub  ch.  1,  s.  8.— (if)  1791; 
cb.  101,  sub  ch.  12,  s.  1  and  16;  1829,  cb.  216,  s.  6,  6.— (<)  Dam  v.  Jacquio,  6  B. 
&  J.  100.— (/)  1798,  ch.  101,  sub  ch.  12,  s.  16.— <g)  1918,  ch.  198»  s.  8 ;  Pis  fi 
Honey,  1  Bland,  140,  note;  Partridge  tu  Doney,  S  H.  &  J.  806. 
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a  guardian  for  these  minors,  who  are  between  the  ages  of  eighteen 
and  twenty-one  years,  in  order  to  enable  all  parties  to  obtain  the 
relief  they  seek,  or  which  may  be  beneficial  to  them,  (h) 

Therefore  it  is  Ordered^  that  Sarah  C.  Waring  be,  and  she  is 
hereby  appointed  guardian  of  the  said  infant  defendants  Su$an 
Waring  and  Qrace  Waring^  with  full  power  and  authority  to  defend 
and  protect  the  rights  and  interests  of  the  said  infants ;  and  to 
give  any  consent  that  may  be  deemed  necessary  and  proper  for 
their  advantage,  in  all  respects  whatever. 


Immediately  after  which,  the  adult  defendants,  and  the  actual 
guardian  of  all  the  infant  defendants,  appointed  by  this  or  by  the 
Orphans  Court,  put  in  their  answers,  and  consented  that  the  real 
estate  should  be  sold  as  prayed.  Whereupon  the  case  was  sub- 
mitted without  argument. 

THth  September^  1830.— ^Bland,  ChanctUor. — The  general  rule 
is,  that  the  personal  estate  is  the  natural  fund,  and  must  be  first 
applied  to  the  payment  of  the  debts  of  the  deceased  owner,  unless 
he  had  in  some  legal  and  clear  manner  expressed  an  intention, 
that  a  different  disposition  should  be  made  of  his  property,  (t) 
But  the  legislature  has  authorized  the  Court  of  Chancery  to  depart 
from  this  rule,  upon  the  apphcation,  and  with  the  consent  of  those 
to  whom  the  realty  has  descended ;  and  to  decree  a  sale  of  it,  in 
order  to  save  the  personalty,  {j)  It  is  with  a  view  to  the  exercise 
of  this  authority,  that  this  bill  has  been  addressed  to  this  court. 
As  regards  the  heirs,  the  next  of  kin,  and  the  widow,  who  alone 
are  parties  to  this  suit,  it  may  be  viewed  merely  as  a  proceeding  to 
have  the  assets  marshalled  for  their  benefit.  But  the  object  of 
having  them  so  marshalled  is,  so  to  shift  the  pressure  of  the  bur- 
then of  the  debts  of  the  deceased,  as  to  save  the  personalty  for  the 
benefit  of  these  next  of  kin,  who  are  also  the  heirs  of  the  deceased. 
As  no  one  can  institute  a  suit  without  having  some  interest  in  it ; 
so,  this  is  a  kind  of  suit  which  can  only  be  instituted  by  one,  who 
as  heir,  devisee  or  purchaser,  has  an  interest  in  the  real  estate 
proposed  to  be  sold ;  and  also,  an  interest  in  that  personal  estate 
which  it  is  proposed  to  have  so  saved ;  or,  in  other  words,  a  party 
to  a  suit  of  this  kind,  must  have  an  interest  in  both  the  real  and 
the  personal  estate. 

(h)  Conrie's  Case,  ante  488.— (t)  Tait  e.  NorChwick,  4  Tea.  816 ;  Haneox  v. 
i^bbey,  11  Yea.  186.— (i)  1818,  cb.  las,  a.  S;  1819,  cb.  188. 
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In  this,  as  well  as  mail  other  proceediiigs  which  may  be  brou^t 
before  the  court,  in  relation  to  the  right  of  property,  it  will  be  pro- 
per, however,  constantly  to  bear  in  mind,  that  there  are  certain 
constitutional  limitations,  beyond  which,  the  power  of  the  legisla- 
tive or  judicial  department'  cannot  be  in  any  manner  extended. 
Neither  the  legislature  nor  the  court  can  take  property  from  one 
citizen  and  give  it  to  another;  and  therefore,  no  part  of  this  real 
estate  can  be  sold,  and  taken  from  these  heirs  and  applied  to  the 
benefit  of  any  one,  other  than  these  heirs,  to  the  extent  of  their 
interest  in  the  personalty,  and  as  the  means  of  saving  it    Because 
the  application  of  the  proceeds  of  the  sale  of  the  realty,  which 
belongs  to  them,  to  save  any  personal  property  from  the  claims  of 
creditors,  which  would  not,  when  so  saved,  belong  to  them,  would 
be,  in  effect,  to  take  their  property  to  save  the  property  of  others; 
which  cannot  be  done  in  any  way,  or  under  any  form  of  proceed- 
ing whatever.     In  this  instance,  the  intestate  having  left  chDdrea, 
the  widow  would  be  entitled  to  only  one-third-  of  his  personal 
estate  left  after  the  payment  of  all  his  debts ;  and  consequently, 
in  so  far  as  the  real  estate  which  has  descended  to  these  heirs, 
may  be  applied  to  pay  those  debts,  in  order  to  save  the  personalty, 
these  heirs  do,  in  fact,  thereby  become  the  purchasers  of  it,  as 
against  all  but  creditors ;  and  the  widow  can  have  no  claim  to  any 
part  of  it ;  since  the  awarding  to  her  any  portion  of  the  personalty 
so  saved,  would  be,  in  effect,  to  take  the  property  of  the  heirs  and 
to  give  it  to  her ;  which  cannot  be  done.     She  is,  however,  justly 
entitled  to  dower  out  of  the  real  estate  sold ;  or  to  an  equivalent 
allowance  ftom  the  proceeds  of  the  sale  ;  recollecting  always,  thai 
by  coming  in,  and  making  claim  to  an  equivalent  allowance  out  of 
the  proceeds  of  sale,  she  thereby,  tacitly  admits  the  truth  of  the 
allegations  of  the  bill ;  and  therefore,  must,  on  that  ground  also, 
be  precluded  from  any  portion  of  the  personalty  thus  saved  by  tbe 
proceeds  of  the  sale  of  the  realty. 

But  the  legislature  is,  by  a  positive  constitutional  provision, 
restrained  from  passing  any  law  impairing  the  obligation  of  con- 
tracts ;  and  it  is  believed,  that  no  court  of  justice  has  hitherto 
ventured  to  impair  the  obligation  of  a  contract,  or  to  throw  aaj 
impediment  in  the  way  of  a  creditor  who  asked  to  have  his  claim 
enforced  against  his  debtor.  This  act  of  assembly  must  therefore^ 
be  so  construed,  and  the  authority  which  has  been  conferred  hjit, 
upon  this  court,  in  cases  of  this  kind,  must  be  so  applied,  as  to 
leave  to  the  creditors  of  this  deceased  debtor,  no  cause  to  complain. 
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They  must  be  notified,  as  far  as  practicable,  of  this  proceeding, 
and  allowed  to  bring  in  their  claims ;  and,  upon  establishing  them, 
to  obtain  satisfaction.  For,  as  the  avowed  object  of  this  suit  is  to 
sare  the  personalty  from  their  grasp,  by  paying  them,  it  must  be 
considered  as  in  effect,  a  creditor's  suit,  instituted  for  their  satis- 
faction ;  so,  that  the  interests  of  these  parties  may  be  thereby  pro* 
moted  ;  and  therefore,  no  marshalling  of  the  assets,  thus  liable  to 
the  claims  of  creditors,  can  be  made  in  any  manner  whatever, 
to  their  prejudice,  however  advantageous  it  may  be  to  these 
parties. 

The  proceeds  of  the  sale  about  to  be  ordered,  might,  if  it  could 
be  done  with  proper  security,  be  placed  in  the  hands  of  the  admi- 
nistrator of  the  deceased,  to  meet,  in  due  course  of  administration, 
the  demands  upon  that  personal  property  in  his  hands,  which  they 
are  intended  to  relieve  and  save  from  the  claims  of  creditors.    But 
an  administrator  or  executor  only  gives  bond  for  the  faithful 
administration  of  the  personaltyy  as  left  by  the  deceased,  which 
may  coulc  to  his  hands,  and  nothing  else ;  and  therefore,  that  bond 
could  not  be  considered  as  a  security  for  any  proceeds  of  the  sale 
of  the  realty  which  this  court  might  direct  to  be  placed  in  his 
hands.  (A;)    And  as  this  court  could  not  demand  any  additional 
security  from  the  administrator  of  the  deceased,  even  if  he  were  a 
party  to  this  suit,  it  must  itself  call  in  the  creditors  of  the  deceased, 
and  distribute  the  proceeds  of  sale  among  them  as  usual,  in  a  cre- 
ditor's suit  originally  instituted  by  a  creditor  in  behalf  of  himself 
and  all  other  creditors. 

Decreedj  that  the  tracts  of  land  lying  in  Anne  Arundel  county, 
called  Schekle^s  Chance^  and  Lot  Xfo»  67,  whereof  Henry  Waring 
died  seized,  be  sold,  and  that  Thomas  JP.  Baune  be,  and  he  is 
hereby  appointed  trustee  to  make  the  said  sale,  &c.  &c. ;  to  sell  the 
said  land  and  premises  at  public  sale  to  the  highest  bidder  on  a 
credit  of  six  months,  the  purchaser  to  give  bond  with  surety  to  be 
approved  by  the  trustee  for  the  payment  of  the  purchase  money, 
with  interest  from  the  day  of  sale,  &c.  &c.  And  the  said  trustee 
shall,  at  the  time  of  advertising  the  said  property  for  sale,  give 
notice  to  the  creditors  of  Henry  Waring^  deceased,  to  file  the 


(k)  ISSl,  ch.  815,  s.  10  aod  11— u  to  sales  of  real  estate  by  an  executor,  aatl^o- 
lized  to  seU  bj  his  teMkUor ;  and  that  the  bond  of  an  executor  or  guardian  shall  be 
iDswerablo  for  the  proceeds  of  the  sales  of  the  real  estate  of  the  Motor  or  wari^ 
which  may  come  into  hii  possettion. 
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To^chera  of  their  claims  m  the  Chancery  office  mthin  four  moB&i 

ftom  the  day  of  sale. 

Ill         ■  

Under  this  decree  the  trustee  sold  the  property  as  directed, 
-which  sale  was  finally  ratified  on  the  16th  of  December,  1831. 
After  which,  the  widow  was  allowed  one-eighth  of  the  net  pro- 
eeeds  of  sale  in  lieu  of  her  dower ;  and  no  creditor  having  come 
in  as  notified,  the  residue  of  the  proceeds  of  sale  were  afterwards, 
on  the  application  and  with  the  consent  of  all  parties,  ordered  to  be 
paid  over  to  the  intestate's  surviving  administrator  to  be  by  him 
administered  in  due  course.    And  the  case  was  thus  dosed  here. 
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A  4iBclauner  should  b«  explicit,  and  can  only  bo  received  fiom  a  defendant  «to  m 
subject  to  no  liability. — All  persons  having  an  interast  in  the  object  of  the  sail 
shoold  be  made  parties. — ^Under  ti  fieri  facias  at  law  against  the  mortgagor,  the 
purchaser  at  the  sheriff's  sale  of  the  equity  of  redemption  for  leee  Hum  the  sort- 
gage  debt,  takes  it  as  incumbered  with  the  residue  thereof.— A  mortgagee  wie  bm 
not  been  legally  divested  of  his  whole  interest  must  be  made  a  party. — A  mmlgyi 
who  has  an  interest  in  slating  the  account,  or  from  whom  any  discoreiy  may  bs 
drawn  may  be  made  a  party. — Although  this  court  cannot,  in  a  suit  upon  tfts 
mortgage,  after  a  sale  of  the  mortgaged  property,  pass  a  decree  for  the  ytjmeti 
of  the  balance  thus  shown ;  yet,  if  the  mortgagor  be  dead,  the  plaintiff  mays* 
amend  his  bill  as  to  have  it  treated  as  a  creditor's  suit. — ^It  is  not  ncceasaiy  to 
make  the  personal  representative  of  the  mortgagor  a  party  to  a  bill  to  foreclose  er 
sell ;  but  upon  the  death  pf  the  mortgagee  it  is  neeeesaiy  to  make  botii  In  ton 
and  personal  representatives  parties. 

This  bill  was  filed  on  the  17th  of  November,  1829,  by  Jtfor- 
edla    Worthingtorii  administratrix  of  Thomas  Wbrthingtonj  de- 
ceased, against  Temperaiice  Lee^  Thomas  Lee,  Joshua  Lee^  Mm 
Lee,  WiUiam  Lee,  Caleb  Lee,  Jesse  Lee,  William  Byrum  and 
Clarissa  his  wife,  Independence  Houck  and  Matilda  his  wife,  JoJfai 
WHson  and  Penelope  his  wife,  Jacob  Fbner  and  Mary  his  wife, 
Eleanor  Lee,  and  Ushley  Lee.    The  bill  states,  that  on  the  19th  of 
June,  1820,  Robert  Lee,  being  indebted  unto  Thomas  WortMsigfim 
in  the  sum  of  JC199  2s.  3id.,  gave  his  bill  obligatory  for  the 
payment  thereof  in  twelve  months  thereafter  virith  interest;  and 
on  the  same  day,  as  a  further  security  for  the  payment  of  the  deb^ 
executed  a  mortgage  in  fee  simple,  of  a  tract  of  land  in  BaltiBoie 
county,  called  Upper  Marlborough;  that  shortly  after  lismas 
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Worthingian  died  intestate,  upon  which  administration  of  his  per- 
sonal estate  was  granted  to  the  plaintiff,  who,  -when  the  money 
became  due,  applied  to  Robert  Lee  for  payment,  who  refused  to 
pay.     Whereupon  she  brought  suit  against  him ;  and  at  Septem- 
ber term,  1822,  of  Baltimore  County  Court,  obtained  judgment, 
upon  which  a  fieri  facias^  and  veniUioni  e^cponas  were  issued, 
under  which  the  equitable  interest  of  Robert  Lee  in  the  said  land 
was  sold  for  the  sum  of  $106,  to  the  defendant  Jesse  Lee,  of 
which  sum,  after  pa]ring  therefrom  the  legal  expenses,  commi8-> 
sions,  and  costs,  $68  43  only  were  paid  in  part  discharge  of  the 
debt.     Since  which  time  Robert  Lee  died ;  but  that  no  letters  tes- 
tamentary or  of  administration  on.  his  personal  estate  had  been 
granted  to  any  one ;  that  he  left  the  defendant  Temperance  Lee  his 
widow,  and  the  defendants  TTunnas,  Joshua^  John^  WSliam^  CaUby 
Jesse,  Clarissa^  Matilda^  Penelope^  and  Mary  his  children,  and  the 
defendants  Eleanor  and  Ushkyy  the  children  of  his  son  Robert 
Xee,  Jr»y  deceased,  his  heirs  at  law ;  and  that  there  is  due  and 
unpaid  to  the  plaintiff  of  the  mortgage  debt  the  sum  of  ^800, 
including  interest.     Whereupon  the  bill  prayed,  that  the  mort- 
gaged estate  might  be  sold ;  and  that  the  plaintiff  might  have 
such  other  and  further  relief  as  should  appear  to  be  consistent 
with  equity  and  good  conscience. 

On  the  14th  of  April,  1830,  the  defendants  Faner  and  wife,  and 
Joshua  Lee  demurred  to  this  bill ;  and  for  cause  shewed,  that  it 
appeared  by  the  complainant's  own  shewing,  that  the  equitable 
interest  of  the  said  Robert  Lee  had  been  sold  under  an  execution, 
levied  at  her  instance ;  and,  consequently,  that  they  or  either  of 
the  heirs  of  the  said  Robert  were  not  the  proper  parties  to  be 
made  defendants. 

The  defendants  Houck  and  wife  on  the  10th  of  August,  1830, 
also  demurred  to  the  bill ;  and  for  cause  shewed,  that,  by  the 
complainant's  own  statement,  it  appeared  that  both  the  legal  and 
equitable  interest  in  the  lands  alluded  to  in  the  bill  had  been  parted 
with  by  Robert  Lee  and  his  heirs ;  and  that  he,  or  they,  or  his 
representatives  were  no  longer  any  way  concerned  with  regard  to 
their  disposal ;  and  that  these  defendants  were  only  complained  of 
as  the  heirs  of  the  said  Robert  Lee. 

^th.  Octobery  1830. — ^Bland,  ChamceUor. — This  case  standing 
ready  for  hearing  on  the  demurrers  of  Faner  and  others,  and  the 
solicitors  of  the  parties  having  been  fully  heard,  the  proceedings 
were  read  and  considered. 
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These  defendants,  by  this  form  of  defence,  put  it  to  the  coiiit  to 
determine,  admitting  ef«ij  fact  and  circumstance  to  be  true,  as 
stated,  whether  they  ought  to  be  compelled  to  answer  the  bill  or  not 
The  cause  shewn  for  thus  demurring,  ^vould  seem  to  amount  to  a 
disclaimer;  but  a  disclaimer  is  never  made  in  this  way,  or  received 
in  this  equivooal  shape.  It  should  be,  in  all  respects,  foil  and 
explicit,  and  accompanied  bjr  an  answer  denying  such  facts  as  it 
may  be  neoessaiy  to  deny,  in  order  to  make  it  eflectual ;  heeaiue, 
in  all  such  cases,  where  the  defendant  is  8ul]gect  to  no  liability, 
which  he  cannot  disclaim,  (a)  it  at  once  puts  an  end  to  the  case, 
without  asking  for  the  judgment  of  the  court,  as  by  a  demuner, 
upon  the  plaintiff's  right  to  such  an  answer  as  he  calls  for  by  lus 
bill.  These  demurrers,  it  is  evident,  cannot  be  treated  as  dis- 
claimers, merely  because  of  the  cause  thus  loosely  shewn  for  idy« 
ing  on 'them.  The  case>  as  stated  by  the  bill,  must,  therefore,  be 
cartfiilly  considered  to  ascertain  whether  or  not  these  persons  have 
been  properly  made  defendants ;  because  of  their  having  an  intemt 
in  the  object  of  the  suit  \  or  because  of  their  being  in  any  wiy 
liable  to  be  called  here  as  defendants. 

All  persons  having  an  interest  in  the  object  of  the  suit,  oitgiit 
to  be  made  parties ;  but  it  is  often  difficult  at  once  to  detcnoine, 
who  do  come  within  this  general  description.     Much  must  always 
depend  upon  the  peculiar  nature  of  the  case ;  and  how  it  may 
terminate.     If  the  court  itself  sees  that  a  person  whose  interests 
must  be  involved  in  a  decree,  which  it  may  be  cidled  on  to  pasa^ 
has  not  been  made  a  party  to  the  suit,  it  will,  even  at  the  hevii^, 
suspend  its  proceedings  until  he  has  been  brought  in  as  a  party. 
And  it  lies  upon  the  plaintiff  to  shew,  that  in  some  way  in  wfaidi 
the  suit  may  terminate,  it  is  necessary  for  his  advantage  or  pro- 
tection, that  the  person  who  he  has  summoned  as  a  defendant 
should  be  made  a  party,  (6) 

These  persons  may  have  been  rightfully  called  here  as  defah 
dants  on  one  of  three  grounds ;  either,  because  of  some  beneficial 
interest  to  which  they  are  entitled,  arising  out  of  the  nature  of  their 
ancestor's  contract,  and  the  manner.in  which  it  has  been  partiaDy 
enforced ;  or  they  may  have  been  correctly  brought  here  as  defen* 
dants,  because  of  their  power  to  draw  in  question  the  title  of  the 
present  claimant  of  this  equity  of  redemption ;  and  of  its  tfaeidbie 


(a)  Olasiington  •.  ThwMtes,  8  Coad.  Cba,  JUp.  197.— (6)  Gilvsit  oa  fMtak 
10  \  Uoyd  V.  Lander*  5  Mad.  289. 
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being  fit  and  preper,  for  the  peace  of  all  concerned,  that  their  power 
to  do  so  sbould  be  spread  upon  a  record  to  which  they  are  parties, 
in  order  that  the  matter  may  be  finally  put  to  rest ;  or  they  may 
have,  been  justly  made  defendants,  in  order  to  draw  from  them  'a 
discovery  as  to  some  particulars^  material  to  the  relief  sought  by 
the  plaintiff,  as  to  which  they  could  not  be  made  to  speak  as 
mtnesses ;  because  of  their  not  being  totally,  and  in  all  respects, 
disiijiterested. 

As  to  the  first  ground ;  die  present  interests  o£  these  defendants. 
It  must  be  recollected,  that  there  existed,  before  the  payment  of 
any  part  of  this  debt,  two  entirely  distinct  interests  in  this  land. 
The  equity  of  redemption  held  by  the  mortgagor;  and  the  legal 
right  of  the  mortgagee,  subjett  to  that  equity.     By  the  sheriff's 
sale,  as  stated  in  the  bill,  the  first  of  those  iiiterests  was  disposed 
of,  and  nothing  more.     But  the  proceeds  of  that  sale,  to  the 
extent  of  $68  43,  have  been  so  applied,  as  in  part  only,  to  e^n- 
guish  the  legal  right  of  the  mortgagee ;  and  thus,  a  third  interest  has 
arisen  out  of  the  manner  in  which  the  two  first  have  been  dealt 
with.     To  whose  benefit  shall  that  extinguishment  enure  ?    The 
purchaser  with  notice,  as  in  this  instance,  at  the  sheriff's  sale, 
bought  and  paid  for  nothing  more  than  the  naked  equity  of  re- 
demption ;  hence,  it  is  clear,  that  if  he  were  allowed  to  take 
advantage  of  that,  as  a  total  reduction  of  the  incumbrance,  the 
would  derive  a  benefit,  for  which  he  had  paid  nothing,  nor  given 
any  equivalent  whatever,  which  cannot  be  admitted.    It  follows, 
therefore,  that  the  mortgagor  must,  at  the  hearing,  or  before  this  case 
is  finally  disposed  of,  be  permitted  to  take  the  place  of  the  mort- 
gagee to  obtain  reimbursement,  so  far  as  his  interest,  other  than 
the  mortgaged  property,  may  have  been  taken  and  applied  to  the 
reduction  and  partial  satisfaction  of  this  incumbrance.     How  such 
an  adjustment  is  to  be  made,  need  not  now  be  determined,  as  it  is 
a  matter  which  may  well  be  permitted  to  stand  over  for  further 
consideration.    But  to  the  extent  of  the  reduction  of  this  incum- 
brance made  by  the  payment  of  the  $68  43,  raised  by  a  sale  of  the 
mortgagor's  interest,  it  is  perfectly  clear,  that  the  mortgagor  is  a 
proper  and  necessary  party,  (c) 

In  regard  to  the  second  ground.  The  equity  of  redemption, 
and  the  manner  in  which  it  has  been  sold.  In  England,  it  has 
been  held,  that  where  the  mortgagor  has  been  declared  a  bankrupt, 

(c)  JaeiEBOD  V.  Hull,  10  John.  Bep.  481 ;  Tice  v.  AaniD,  2  John.  Ct.  Cb.  US. 
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a  bill  of  foreclo^re  should  be  brought  against  his  ttssignees  aloiie, 
'ivbhout  making  him  a  parly.  This  exemption  of  the  bankrupt 
from  bein^  called-  on  as  a  party,  is,  however,  expressly  fbonded 
upon  the  fact'  of  his  whole  estate  haying  been  vested  in  his  as- 
signees; and  of  a  bill  of  foreclosure  being  limited  in  its  nature  to 
the  obtaining'  of  satisfaction  firom  a  particular  fund,  in  which  he 
had  been  deprived  of  all  manner  of  interest  by  a  legal  assignment^ 
which  he  could  in  no  way  invalidate,  deny,  or  question ;  and  also, 
upon  the  ground,  that  in  no  -event,  n6r  by  any  form  of  decree, 
could  the  proceedings  in  that  suit  be  applied  for  the  benefit  of  the 
bankrupt ;  or  be  so  used,  as  to  make  him  liable  for  any  thing,  or 
to  any  amount.  For  it  is  admitted,  t^at  if  such  a  bill  sets  fwfli 
any  kind  of  actual  interest  in  the  baldmipt,  which  should  be  bound 
by  the  decree,  it  will  .be  necessary  to  make  him  a  party  to  the  suit 
to  foieclosei  (d) 

But  here  the  mortgagor  is  not  a  bankrupt,  nor  in  the  conditioQ 
of  bankrupt;  nor  in  the  similar  situation,  according  to  our  law, 
of  an  insolvent  debtor,  whose  whole  estate  had  been  vested  in  a 
trustee  for  the  l^enefit  of  his  creditors.  There  has  been  nothog 
stated,  nor  as  yet  shewn,  by  which  it  appears,  that,  as  in  cases  of 
bankruptcy  or  insolvency,  he  has  been  exonerated  and  discharged 
from  ell  liability  for  this  debt ;  so,,  that  if  the  mortgaged  estate 
should  not,  of  itself,  produce  a  complete  satisfaction  in  the  way 
in  which  the  plaintiff  has  a  right  to  have  it  disposed  of,  the  mort- 
gagor could  not  be  called  upon  to  pay  the  deficiency,  (e)  On  the 
contrary,  instead  of  the  mortgagor's  having  been  divested  of  his 
estate  liy  an  assignment  which  he  cannot  controvert,  and  so  as  fa 
leave  him  in  no  wayliabje;  his  equity  of  redemption  alone,  has 
been  taken  in  execution  and  sold ;  the  fact  and  validity  of  which 
sale  he  may  deny,  and  put  in  issue  by  an  action  of  ejectment,  or 
by  a  suit  in  equity  of  this  kind,  involving  a  decision  upon  the 
right.  (/)  Hence,  it  is  essentially  necessary,  that  this  question- 
able title  to  the  equity  of  redemption,  as  derived  from  the  judicial 
sale,  should  be  en^iely  put  to  rest  by  calling  before  the  court,  as 


i 


(d)  Griffin  v.  Archer*  2  Anstr.  47S ;  fienfield  v.  Solomons,  9  Ves.  77;  Wbttwoift 
V.  Davii»  1  Ves.  &  Bea.  645 ;  Lloyd  v.  Lattder>  6  Mad.  282 ;  CkdUns  «.  Shiiiej,  4 
Cond.  Cha.  Rep.  692.—(e)  Collet  v,  WoUaston,  8  Bro.  C.  C.  228 ;  1805,  du  UO; 
1808,  ch.  71;  1812,  ch.  Tr.^{f)  Morgan  v.  Davii,  2  H.  &  McH.  9;  Wertu 
Haghe8,lH.&J.6;  Puriv.DavaIl,5H.&J.77;  Barney  v.  Pittmoa*  6  H.  &/. 
204;  Fenwick V.  Ployd,  1 H.  &  G.  172. 
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well  the  mortpger,  as  him  who  daims  as  the  purchaser,  ki  that 
judicial  salel 

As  to  the  third  ground ;  an  Recount  of  the  mortgage  debt,  and 
the  discovery  in  relation  to  it,  to  which  the  mortgagee  may  be 
entitled.     It  is  true,  that  under  a  bill  to  foreclose,  the  court  cannot, 
after  causing  the  mortgaged  property  to  be  sold,  and  the  prolseeds 
of  such  sale  to  be  applied  in  satisfaction  of  the  debt,  go  on  to 
decree,  that  the  mortgagor  shall  pay  the  balance  remaining  unsa- 
tisfied, by  the  proceeds  of  such  sale.    But  although  it  cannot  so 
decree,  and  by  its  own  process  enforce  complete  satisfaction  by  any 
further  proceedings  under  the  same  bill,  after  the  mortgaged  fund 
has  been  exhausted ;  (jf)  yet  it  can,  and  must  have  an  account 
stated)  to  ascertain  the  exact  amount  of  the  mortgaged  debt, 
before  a  sale  can  be  ordered,  or  at  least,  before  it  can  make  any 
application  of  the  proceeds  of  the  sale  of  the  mortgaged  estate. 
In  the  stating  of  such  an  account,  the  mortgagor  has  a  dupect  inte- 
rest; because  it  fixes  the  amount  of  his  indebtedness;  andthemoct- 
gagee  also  has  an  interest  in  it,  and  in  the  discdveiy  in  rdation  to 
it,  which  may  be  drawn  from  the  mortgagor ;  because,  in  so  far  as 
the  mortgaged  property  fails  to  produce  satisfaction  of  the  amount 
so  shewn,  the  mortgagee  may  again  have  recourse  to  his  judgment 
at  law,  or  avail  himself  of  any  other  proceeding,  either  at  common 
law  or  in  equity,  to  enforce  payment  of  such  unsatisfied  balance ; 
and  therefore,  upon  this  third  ground  also,  it  is  proper  that  the 
mortgagor  should  be  made  a  party  defendant  to  this  suit. 

I  have  spoken  of  the  rights  and  liabilitift  of  the  mortgagor,  and 
of  the  grounds  upon  which  he  should  have  been  made  a  party  to 
this  suit,  supposing  him  to  be  now  alive.  He  is  dead ;  but  the 
same  principles  apply  with  equal  force  to  his  heirs ;  they  stand  in 
his  place  to  the  extent  of  his  interest  in  the  mortgaged  estate, 
whatever  it  may  be ;  and  they  have  succeeded  to  his  liability  for 
the  debt  so  far  as  real  assets  may  have  descended  to  them ;  and 
that  too,  accordmg  to  our  law,  whether  it  be  considered  as  a  simple 
contract  or  specisdty  debt ;  so  that  if  the  mortgaged  fimd  should 
turn  out  to  be  insufficient,  the  plaintiflf  may  apply  to  amend  the 
bill  by  making  it  a  bill  in  behalf  of  herself  and  the  other  creditors 
of  the  intestate  Robert  Lee^  and  thereby  come  at  the  assets  so  de- 
scended ;  (A)  and  for  aught  that  appears,  there  may  be  abundance 


(g)  AndxewB  v.  Scottoo»  ante  66S.~(A)  Brocklehvnt  v.  Jenap,  10  Cond.  Cha. 
Rep.  186. 
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in  their  hands  to  satisfy  the  whole  of  this  claim  should  die  moit' 
gaged  propezty  be  ft>und  deficient. 

These  heirs  then,  are  properly  here  in  respect  to  an  interest 
which  enqres  to  them  by  reason  of  the  application  of  the  proceeds 
of 'the  sale  of  the  equity  of  redemption  to  the  extinguishment  of 
the  incumbrance ;  and  also  in  regard  to  the  tide  to  the  equity  of 
redemption  itself  which  mSy  here,  or  otherwise  be  drawn  in  ques- 
tion by  them ;  and  morever  for  the  purpose  of  having  an  account 
taken  of  the  mortgaged  debt ;  and  of  making  discoveries  in  rela- 
tion to  it ;  and  therefore  I  shall  over-rule  their  demurrers. 

It  is  not  necessary  to  make  the  personal  representative  of  tiie 
mortgagor  a  party  to  a  bill  to  foreclose,  or  to  sell ;  because  the 
plaintiff  need  only  make  him  a  party  who  holds  the  equity ;  and 
the  mortgagee  is  not  bound  to  intermeddle  with  the  personal  estate, 
or  to  run  into  an  account  of  it ;  and  if  the  heir  would  have  the 
benefit  of  any  payment  made  by  the  mortgagor  or  his  executor  or 
administrator,  he  must  prove  it.  (t)  This  plaintiff  could  not,  there- 
fore, have  been  required  to  state,  as  she  has  done  in  her  bill,  or  to 
prove,  that  no  letters  testamentary  or  of  administration  had  beci 
granted  of  the  personal  estate  of  Robert  Lee^  deceased,  the  meit- 
gagor ;  and  consequently,  that  allegation  of  the  bill  may  be  passed 
over  as  mere  surplusage. 

But  this  is  a  bill  by  the  administratrix  of  the  mortgagee  to 
obtain  payment  of  the  debt,  as  she  specially  prays,  by  a  sale  of  tbe 
mortgaged  estate ;  and  the  suit  may  terminate  in  a  ledcmptioD ; 
in  a  mere  foreclosure  f*  or  in  a  sale  of  the  mortgaged  property. 
From  the  nature  of  the  case  therefore,  it  is  indispensably  neees^ 
sary,  that  all  persons  should  be  made  parties  to  it  whose  lif^ 
may  be  involved  by  either  of  those  alternatives;  or  who  maybe 
called  on  to  execute  a  conveyance ;  or  who  should  be  bound  by  a 
decree  terminating  in  either  of  those  modes,  in  fiivoar  of  a  par- 
chaser  under  a  decree  for  a  sale,  or  in  any  other  way. 

It  has  always  been  held,  that  upon  the  death  of  the  mor^gee, 
his  heir  cannot  be  allowed  to  exhibit  a  bill  to  foreclose  without 
making  his  executor  or  administrator  also  a  party,  who  may  ha^e 
a  right  to  the  mortgage  money  ;  (j)  and  it  is  now  settled,  on  the 
other  hand,  that,  in  such  case,  the  executor  or  administrator  of  the 
mortgagee  cannot  alone  bring  a  bill  to  foreclose  without  makiog 

(QPowelMorti^.SSS.— (;/)Fretkv.Hett8ey,  lCka.Ci.Sl;  S.  G.  2  FiMm.  Hi; 
S.  C.  NeboD,  as. 
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the  heir  a  party ;  because,  if  the  mortgagor  should  redeem,  there 
would  be  no  one  before  the  court  by  whom  an  effectual  convey- 
ance of  the  legal  estate  could  be  made.  (A:)    According  to  the 
eoune  of  the  courts  under  a  bill  to  foreclose,  the  mortgagor  masti 
by  the  decree,  be  allowed  time  to  come  in  and  redeem ;  and  he 
can  only  be  foreclosed,  or  the  mortgaged  property  ordered  to  be 
sold,  on  his  failing  to  do  so,  within  the  speciied  time.    If  he 
should  pay  the  whole  mortgaged  debt  with  interest  and  costs  as 
required,  then,  in  all  cases  now,  and  aceording  to  the  express 
terms  of  the  older  decrees,  he  will  be  entitled  to  have  the  legal 
estate  re-conveyed  to  him.  (/)    But,  in  this  case,  those  heirs  of 
Thomas   Warthington^  deceased,  who  hold  that  estate,  and  who 
alone  could  make  such  a  re-conveyance ;  and  whose  rights,  in  that 
respect,  ought  to  be  bound  by  any  decree  which  may  be  passed  for 
a  sale  in  favour  of  purchasers  and  others,  have  not  been  made  par- 
ties to  this  suit    This  case  must  therefore  stand  over,  with  leave 
so  to  amend  as  to  have  them  brought  in  as  parties. 

Whereupon  it  is  Orderedj  that  the  demurrer  of  the  defendants 
John  Faner  and  Mary  his  wife,  and  Joshua  Lee  be  and  the  same  is 
hereby  over-ruled ;  and  they  are  hereby  required  to  make  answer  to 
the  said  bill  of  complaint ;  and  it  is  further  Ordered^  that  the  said 
defendants  pay  to  the  plaintiff  the  sum  of  £5  current  money  and 
the  costs  of  the  demurrer  to  be  taxed  by  the  register ;  and  be  in 
contempt  until  the  said  sum  of  money  and  costs  be  fuUy  dis- 
charged and  paid. 

And  it  is  further  Ordered,  that  the  demurrer  of  the  defendants 
Ind/eptndence  Shuck  and  MatUda  his  wife,  be,  and  tfie  same  is  hereby 
over-ruled,  and  they  are  hereby  required  to  make  answer  to  the 
said  bill  of  complaint ;  and  it  is  Airther  Ordered^  that  the  said 
defendants  pay  to  the  plaintiff  the  sum  of  £6  current  money  and 
the  costs  of  the  demuirer  to  be  taxed  by  the  register ;  and  be  in 
contempt  until  the  said  sum  of  money  and  costs  be  fully  discharged 
and  paid. 

And  it  is  further  Ordered^  that  this  case  stand  over  with  leave 
so  to  amend  as  to  make  the  heirs  of  the  mortgagee,  T%omas  Wor- 
thington,  plaintiffs  or  parties  to  this  suit,  {m) 

(fc)  PowelMortg.  970;  Wood  v.  Vniliams,  4  BAad.  1S6 ;  Morgtn  f .  Detis,  2  H. 
fc  McH.  10.— <2)  Hunter  v.  Goant,  ante  6S7. 

(m)  Since  the  paaaingof  this  otder  it  has  been  declared,  that  where  any  conirey- 
ance  of  any  freehold  eilite  by  way  of  mortgage  to  lecure  tbo  payment  of  any  debt 
has  been  executed^  and  the  mortgagee  abaU  depart  thia  life,  the  receipt  of  hia  ezetn« 
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A  petition  for  the  productioD  of  books  and  papers  to  be  iiaed  on  a  trial  «t  hw,  moC 
give  8  eafficient  description  of  aach  docamentaiy  evidence. 

Tbis  petition  was  filed  on  the  11th  of  October,  1830,  by  Grmf- 
tan  B.  Duv€dl  against  The  President^  Directors  and  Comp<mif  €f 
the  Farmers^  Bank  of  Maryland,  The  petition  states,  on  oath, 
that  the  petitioner  had  been  sued  by  the  defendant  in  Anne  Arun- 
del County  Court,  on  two  several  promissory  notes,  endorsed  bj 
him  and  a  certain  Richard  Duvall,  and  drawn  by  the  late  Lewis 
Duvally  that  those  suits  stand  for  trial  at  the  next  term  of  that 
court ;  that  the  books,  writings  and  papers  of  the  said  bank  now 
in  its  possession  or  power,  contain  material  and  necessary  eyi- 
dence;  and,  that  he  cannot  safely  proceed  to  the  trial  of  those 
cases  without  the  benefit  of  the  said  testimony.     The  petitioner 


tor  or  administrator  in  fall  acknowledged  and  recorded  in  nuinner  and  time 
scribed  for  acknowledging  and  recording  conveyances  of  lands  by  way  of  mortgage; 
shall  have  the  same  effect  as  a  release  to  the  grantor.  18S8,  eh.  181,  a.  1.  Aak 
moreover,  that  it  shall  not  be  necessary  in  any  canae  of  foiecloaiiie  or  mIs  ef  asrt* 
gaged  property,  to  make  the  heirs  of  the  mortgagee  parties  to  tiie  saaie ;  bat  ttii 
any  decree  upon  any  bill  for  foreclosure  or  sale  aforesaid,  filed  by  the  execatv  er 
administrator  of  the  mortgagee,  shall  have  the  same  eS^i  as  if  the  said  beiis 
parties  as  afoiiesaid.    1888,  ch.  988. 

How  far  these  acta  of  aasembly  may  have  made  any  material  change  in  ttie 
of  the  estate  of  the  heirs  of  the  mortgagee ;  and  their  right  to  have  •  forecloaineiB 
opposition  to  the  claims  of  the  ^idow  and  next  of  Jcin  upon  the  fund  coosidenrf 
as  personalty  gathered  into  the  handd  of  the  execotor  or  administrmtor;  or  in  wfeat 
iMBner  they  operate  upon  the  interaats  of  hia  bein  or  devisees  ia  genenl;  eri^st 
any  euch  peculiar  interest  as  has  arisen  in  ttMs  case ;  or  upon  the  title  of  a  pur- 
chaser under  a  decree  for  a  sale,  remains  to  be  determined.    For  it  may  be  sade  a 
question,  how  far  the  general  assembly  can,  constitutionally,  change  the  nalnte  of 
an  estate,  or  dispense  with  the  presence  of  any  one  as  a  party  to  a  anit  ae  ia,ia 
e^ct^  to  deprive  him  of  his  property ;  or  to  diveet  hini  atbitvaiily^  aad  witfasat 
compensation,  of  any  pecuniary  advantage  to  which>  according  to  the  confessedly 
legal  terms  of  his  contract,  he  would  be  entitled.    According  to  the  law,  as  nA 
aetUed  before  and  at  the  time  when  these  acts  were  passed,  the  mortgagor  eoold  net 
vacover  in  ejectment  unless  he  proved,  that  th^  mortgage  had  been  aetiafiod  prafiov 
to  the  bringing  pi  his  action ;  or  there  was  a  sufficient  foundation  to  presume  aoch  a 
re-convejrance  as  extinguished  the  mortgage.     Powell  Mort^.  897 ;  Beal  v.  Ear- 
wood,  2  H.  &  J.  172.    But  Satisfaction  must  be  shewn  by  deed  or  the  presnmptioa 
of  a  deed ;  otherwise  a  legal  titie  might,  contrary  to  the  spirit  of  the  law,  nst 
on  mere  parol  proof  not  recorded,  nor  sanctioned  by  circamstancca  and  lapse  of 
time.    The  proceedings  in  equity  are  properly  conclusive  against  the  executor  or 
administratiir ;  but  upon  what  principle  can  they  be  made  to  operate  against  tk 
holder  of  the  legal  estate  who  is  no  party  to  them  ?    Moore  v.  Plysio«tht  S  Cm^ 
Law  Rep.  282. 
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therefore  prayedi  that  the  bank  mi^t  be  ordered  to  produce  either 
the  original  books,  Writings,  and  papers,  or  eopiea  of  such  parts  of 
theniy  certified  by  a  justice  of  the  peace,  as  contain  evidence  perti^ 
nent  to  the  issue  or  rdativie  to  the  matters  in  dispute  between  the 
parties. 

Uih  October y  1830. — Bland,  OianceUor. — It  is  required  and 
Decreed^  that  the  President,  Directors  and  Company  of  the  Far* 
mers'  Bank  of  Maryland,  on  or  before  the  first  day  of  the  next 
term  of  Anne  Arundel  County  Court,  produce,  on  oath,  by  the 
eaahier  of  the  said  institution,  either  the  original  books,  writings, 
or  papers,  or  copies  thereof,  certified  by  a  justice  of  the  peace,  as 
prayed ;  provided,  that  a  copy  of  this  order,  together  with  a  copy 
of  the  said  petition,  be  served  on  the  president  or  cashier  of  the 
said  institution  on  or  before  the  15th  instant;  and  provided  also, 
that  any  cause  shewn  against  the  execution  of  tliis  decree  may  be 
beard  on  the  21st  instant 


The  bank,  by  its  answer,  filed  on  the  12th  of  October,  1830, 
shewed  cause  and  insisted,  that,  before  it  could  be  required  to  pro« 
duce  their  books  and  papers  as  ordered,  the  petitioner  should  spe* 
cify  the  particular  extract,  or  writings,  or  paper  which  he  supposes 
would  be  pertinent  to  the  issue  in  the  said  cases,  without  which  it 
would  be  impossible  for  it  to  comply  with  the  order;  and  it 
alleged,  that  it  was  not  aware  of  any  paper  being  in  its  possession 
which  would  be  of  service  to  the  petitipner  in  defending  the  sai4 
suits  ;  or  indeed  of  the  defence  which  he  intended  to  msJce. 

23<f  Octobety  1830. — ^Bland,  OianceUor, — This  case  standing 
ready  for  hearing,  and  having  been  submitted  by  the  plaintiff  on 
the  petition  and  answer  alone,  the  proceedings  were  read  and  con- 
sidered. 

This  is  a  proceeding  under  the  special  provisions  of  the  act  of 
assembly,  which  authorizes  this  court  to  require  the  production  of 
books  and  papers  relative  to  the  matter  in  issue  on  a  bill  instituted 
in  this  court,  or  on  the  trial  of  any  action  at  law.  (a)  In  all  such 
cases  it  should  appear,  that  the  applicant  has  an  interest  in  the 
document  for  that  special  purpose ;  (b)  and  the  petition  should, 
with  some  reasonable  degree  of  certainty,  designate  the  books  and 
papers  wanted,  if  practicable,  by  their  marks,  number  and  names; 
and  also  should  specify  the  facts  expected  to  be  proved  by  them  at 

(a)  1799,  ch.  84;  McMechen  v,  McLaughtin,  4  H.  &  McH.  160.— (6)  Wigram 
on  Diacoverft  199 ;  Calvert  on  Parties,  10. 
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the  trial  in  the  court  of  common  law.  This  is  a  proceeding  whidi 
can  only  be  regarded  as  one  of  the  modes  whereby  a  pnty  may 
obtain  testimony  to  sustain  his  case ;  and  therefore,  as  on  all  simi- 
lar applications^  the  granting  of  which  maybe  attended  with  dday, 
where  the  propriety  of  granting  it  does  not  sufficiently  appear  from 
the  nature  of  the  case ;  or  the  documentaiy  evidence,  caUed  for,  is 
not  described  in  the  proceedings  of  the  suit  in  which  the  appliea- 
tion  is  made,  the  petition  should  be  at  least  as  speciaDy  descriptiTe 
of  the  evidence  and  proof  of  facts,  expected  to  be  obtained  fiom 
the  books  and  papers  required,  as  in  an  affidavit,  stating  the  nature 
and  materiality  of  the  proof  expected  to  be  obtained  from  an 
absent  witness,  without  whose  testimony,  a  party  alleges,  that  he 
cannot  safely  go  to  trial,  and,  therefore  moves  for  a  continnanct  of 
his  case  in  a  court  of  common  law.  The  cases  are  so  strikinglj 
analogous,  that  the  rules  and  principles,  with  few  exceptions,  ap* 
plicable  to  one  class  of  cases,  may  be  well  applied  to  the  other,  (e) 
In  this  instance,  the  petition  is  entirely  too  indefinite  and  genenL 
Whereupon,  it  is  Decreed^  that,  the  cause  shewn  being  deemed 
sufficient,  the  decree  of  the  11th  instant  be  rescinded ;  and  the 
petition  be  dismissed  with  costs  to  be  taxed  by  the  register. 

{€)  1  Vern.  884;  Jessup  v.  Duport,  Bamar.  102;  Steward  v.  The  Eaatlifii 
Company,  9  Mod.  887 ;  Smith  v.  Northumberland,  1  Cox,  868 ;  Bniton  •.  Vevilt^ 
2  Cox,  242;  Oldham  v.  Carleton,  4  Bro^  C.C.  88;  Rougemont  «.  Tbe  Boyal  Si* 
change,  &c.  7  Yes.  804 ;  The  Princess  of  Wales  v.  Liverpool,  I  Swan.  119;  Jeaa 
V.  Lewis,  1  Cond.  Cba.  Rep.  488 ;  Mendizabel  v,  Mafihado*  1  Cond.  Cha.  Rep.  0BI. 
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ABATEMENT. 

A  ei«ditor'8  snit  by  and  against  legatees 
and  devisees,  abates  by  the  death  of 
one  of  the  plainttfis,  who  leaves  otfaen 
to  take  his  inteiest.— Hammond  v. 
Hammond,  810. 

A  petition  by  some  of  several  infimts 
ai^ainst  others,  to  have  land  sold  for 
their  benefit,  does  not  abate  by  the 
death  of  one  of  them.— Tilly  v.  Tilly, 
440. 

ACCOUNT. 

A  deeiee  to  acconnt  with  special  direc- 
tions.—Cbr  V.  CaUahan,  61;  Ham- 
mond V,  Hammond,  809. 

A  commission  to  state  accounts,  ordered 
with  special  directions. — 8lot$  y.McB" 
vane,  78. 

Decree  that  tenants  in  common  of  a  ferry, 
account  for  its  profits. — Norwood  v. 
Norwood,  477. 

ACTS  OF  ASSEMBLY. 

No  evidence  can  be  admitted  to  ex])lain 
the  meaning  of  an  act  of  the  legisla- 
ture.—Binney's  case,  150, 152. 

Private  acts  regarded  as  contracts  bind- 
ing on  the  parties  who  apply  for  them, 
151. 

As  to  private  acts,  some  evidence  maj, 
under  some  circumstances,  be  admit- 
ted as  to  their  construction,  151,  and 
note. 

The  meaning  of  an  act  of  assembly  may 
be  illnstr&d  by  reference  to  the  sul^ 
Ject  spoken  of,  154. 

A  private  act,  giving  the  Chancellor  au- 
tnoiity  to  act,  executed  on  an  ex  parU 
petition.— Campbell's  case,  215. 

Pnvate  acts,  the  mode  of  obtaining  them, 
their  nature,  and  the  cases  to  which 
they  may  be  appUed,  226, 284, 287. 

A  private  act  considered  as  a  conveyance 
binding  onJy  on  the  parties  to  it ;  and 
may  be  set  aside  on  the  ground  of  nand, 
229,288. 

No  fact  can  be  assumed  by  the  legislature 
to  the  prejudice  of  the  rights  of  an 
individual,  229.— Waring  e.  Waring, 
678. 

An  act  of  assembly  may  be  declared  void, 
on  the  ground  of  its  absurdity,  apart 
firom  any  constitutional  objection.—* 
Ciampbeu's  cast,  281. 


A  marriage  originally  valid  between  then 
livine  parties,  although  a  contract,  can 
only  DO  annulled  by  the  general  assem- 
bly, 235. 

An  act  giving  authority  to  mortgage  the 
real  estate  of  a  deceased  person  fiir 
the  payment  of  his  debts,  may  bind  his 
heirs  or  devisees  who  applied  for  it, 
but  cannot  affect  the  rights  of  his  cre- 
ditors, 287. 

The  acts  in  relation  to  proceedings  against 
non-resident,  absconding,  or  contuma- 
cious defendants,  considered.— Buck- 
ingham V,  Peddicord,  447. 

ALIMONY. 

The  nature  of  alimony,  and  the  cases 
in  which  it  will  be  allowed. — Helms 
V.  Franciscus,  565;  Macnamara*i  cote, 
566;  Lyntkicumb'i  caae,  568;  ScoU*9 
ca$€,  56S;  Gooan€*i  cote,  570. 

ANSWER. 

The  exceptions  to  an  answer  heard  and 
sustained  by  the  Chancellor,  and  the 
defendant  ordered  to  put  in  a  better 
answer. — Parker  v.  MadciUl,  63. 

A  writing  which  purports  to  be  the 
answer  of  several,  but  is  not  sworn  to 
bv  all  of  them,  may  be  taken  off  the 
file ;  or  considered  as  the  answer  of 
him  only,  who  has  sworn  to  it — Bin- 
pey's  case,  109. 

A  defendant  may  sufficientljr  answer  by 
adopting  the  answer  of  his  co-defen- 
dant, 110. 

U]9on  an  answer  of  an  infant  or  lunatic, 
in  a  creditor's  suit;  admitting  or  not 
denying  the  tacts  stated  in  the  bHI,  a 
decree  for  a  sale  may  be  at  once  ob- 
tained.—CampbeU's  case,  225;  Ham- 
mond V,  Hammond,  852 ;  Chamberlain 
V.  Brown,  221 ;  Bouekir  v.  Bradford, 


\ 


An  answer  to  the  same  lacts  ove»-rules 
the  plea.— The  Bank  v.  Duean,  257. 

If  the  plaintiff  sets  the  case  for  hearing 
on  bul  and  answer,  or  moves  thereon 
for  an  order  to  bring  money  into  court, 
he  admits  all  the  n^ts  set  forth  in  the 
answer. — Contee  v,  ]>awson,  267. 

The  answer  of  a  non-resident  defendant 
is  a  judicial  record  of  this  state,  and 
must  be  authenticated  as  such,  accord- 
ingly, 282. 
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An  answer  may,  by  consent,  be  received 
withoat  oatb,  and  will  be  allowed  to 
have  full  effect,  as  regards  co-defen* 
dants,  286. 

An  answer  on  affirmation,  before  the  re- 
volution.— Oitrdnerv,  Diefc,  277, 

An  insufficient  answer  is  as  no  answer ; 
and  therefore,  upon  such  defs^ult,  the 
bill  may  be  taken  pro  confesio,  and  a 
final  decree  passed. — ^Buckingham  v. 
Peddlcord,  447. 

A  plaintiff  not  allowed  to  file  new  excep- 
nons,  but  must  have  the  new  answer 
put  to  the  test  of  those  first  filed,  4119, 

A  defendant  permitted  by  a  supplemen- 
tal answer,  to  explain  equivocal  ex- 
pressions, leaving  the  first  answer  to 
stand.— Murdock's  ease,  4^. 

APPEAL. 

A  decree  of  the  Court  of  Appeals  sent  to 
the  Court  of  Chancery  to  oe  executed, 
cannot  be  there  revised  or  modified 
in  any  way  whatever. — Crapster  v, 
Griffith,  28. 

Where  there  is  a  reasonable  doubt,  in  a 
caveat  case,  patents  are  allowed,  so  'as 
in  effect,  to  jpve  the  benefit  of  an  ap- 
peal.—The  Kail  Koad  v.  Hoye,  263. 

Where  the  Court  of  Appeals  remand  the 
case,  or  leaves  any  tning  to  be  done 
by  the  Chancellor,  the  case  should  be 
brought  before  the  Chancellor  by  peti- 
tion, with  a  copy  of  the  decree  or  the 
Court  of  Appeals. — Conteev.  Dawson, 
806 ;  T\f9on  v.  HdUingtworth,  880. 

An  appeu  bond,'  on  tiie  decree  being 
affirmed,  becomes  thereby  an  addi- 
tional security  for  the  debt. — ^Andrews 

'  V.  Scotton,  669. 

ARBITRATION. 

No  direction  In  a  will,  nor  any  agreement 
'  to  refer  to  arbitration*  can  oust  the 

courts  of  their  jurisdiction. — Contee 

9.  Dawson,  276. 
XTpoa  an  award,  returned  under  an  order 

referring  the  case  to  arbitration*  there 

may  be  a  decree,  276. 
Arbitration  or  compromise,  recommended 

by  the  Chancellor. — Norwood  v.  Nor- 

toood,  478,  484. 
This  court  never  compels  the  performance 

of  an  award,  unless  made  on  a  sub- 
mission in  court,  479. 

ATTACHMENT. 

A  party  may  be  arrested  any  where,  and 
brought  t>efore  the  court  under  an  at- 
tachment.— Crapster  p.  Griffith,  16. 

When  an  attachment  is  in  the  nature  of 
mesne  process,  the  sheriff  may  take 
bail  for  the  party's  appearance;  and 
on  a  return  eepi,  he  may  be  ordered  to 
brine  in  the  oody ;  or  he  may  sue  on 
the  bail  bond. — Binney*s  ease,  101 ; 
Deakin's  case,  408. 


It  It  in  moft  easei ,  better  to  decide  m 
the  motion  to  dissolve  the  injandkNi 
before  an  attachment  for  a  breach  ol  it, 
is  disposed  of,  102. 

A  person  may  be  ordered  to  remove  an 
erection,  which  he  has  made  in  bnach 
of  an  injunction,  as  a  oart  of  the  pun- 
ishment under  an  attacmnent,  102. 

The  mode  of  obtainine  and  proceediBig 
u]>on  an  attachment  for  a  breach  of  an 
injunction.— Mnidock's  caae,  486. 

Pragmatic  trespassers,  pending  an  in- 
junction, may  be  omde  to  remove 
erections  made  by  tham  on  the  pnH 
perty  in  controversy,  487. 

A  party  taken  under  an  attachfit  lo 
enforce  the  payment  of  money,  nay 
be  discharpd  By  producing  aidesse 
under  the  insolvent  law.— Aadrawi «. 
Scotton,  668. 

AUDITOR. 

The  auditor  may  be  ordered  to  proceed 
to  state  the  account  immediately,  nn- 
less  prevented  by  particular  circom* 
stances. — Crapster  v.  Griffith,  8. 

A  case  may,  on  good  causn  shewn  liy 
affidavit,  oe  remanded  to  the  anditor, 
with  leave  to  take  (hrther  proof,  21. 

Where  the  case  set  forth  in  the  faiO,  is 
such  as  to  entitle  the  plaintiirto  rdkC 
the  court  may  have  rarther  inqmiies 
made  by  the  auditor,  so  as  to  adsfit  the 
relief  to  the  peculiar  nature  of  the  esse. 
Townshend  v,  Duncan,  46 ;  llBy  ■. 
TUly,  444;  Addison  «.  Bowie,  611; 
Nonoood  V.  Norwood,  477,  482. 

The  office,  power,  and  doty  of  a  warirr 
in  Chancery,  in  England,  and  of  the 
auditor  of  mis  court. — ^Townshend  v. 
Duncan,  46. 

Auditor's  foes  under  tbn  pcovtacial  g> 
vemment,  61,  note. 

Report  under  a  decretal  order  to  aeesnnt 
Paricer  v.  MadaaU,  66. 

An  exceptant  ordered  to  ngyafiDt,ftr 
the  delay,  on  over-ruling  nia  eicc|^flBe 
to  the  auditor's  report — WooimH  v. 
CK^qnnan,  71. 

A  commisaiott  to  account  with  epeeial 
directions.^S2oss  v.  JTclbane,  71. 

An  Older  directing  certain  persons  In 
state  an  account-- CfteseWu  v.  Gsr^ 
don,  SI. 

A  trustee  having  the  profits  of  the  esble 
in  his  hands,  ordered  to  pay  the  aadi- 
tor's  fees. — Winder  p.  biffender&r, 
176. 

A  witness  or  party,  ordered  to  account, 
may  be  summoned,  and  compelled  to 

S've  evidence  before  the  anditor. — 
ammond  v.  Hammond,  SIC. 
Books  and  papers  ordered  to  be  produced 
to,  and  lodged  with  the  auditor.— ilbr- 
wood  V.  JVorwood,  477. 
In  a  creditor's  suit,  the  auditor's  nfvt 
may  be  at  once  confinned,  as  Is  all 
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dkiat  not  objeefed  to.— WatUitf  v. 
WortfaiDi^,  516. 

BANKS. 

XlMt  daqie  in  the  charter  of  the  Far- 
men'  Bank  of  Mtryland,  which  de- 
clares, that  dehta  doe  by  a  stockholder 
mast  be  paid  before  a  transfer,  giyes 
to  the  bank  a  mortinge  or  pledge.— 
The  Farmeif'  Bank  of  Maiyland's 
case,  894. 

The  mortgagee  of  bank  stock,  may  sell 
without  suit,  897. 

A  decree  that  such  stock  be  sold,  and 
that  it  be  transferred  by  the  trustee  to 
tiia  purchaser,  896. 

BASTABDS. 

Although  as  to  their  property,  bastards 
have  no  relations  who  can  take  by  de- 
scent or  distiibution ;  yet,  lor  moral 
purposes,  their  consanguine  relations 
are  regarded. — ^Hebns  o.  Franciscus, 


Bastards  may  inherit,  or  take  as  heus  or 
next  of  kin  firom  their  mother,  682. 

A  man  cannot  be  bastardiaed  after  the 
death  of  his  parents,  so  as  to  deprive 
him  of  his  then  legitimato  capacity* — 
Campbell's  case,  m. 

BILL. 

A  plaintiff  must  stato  in  bis  bill,  such 
iacts  as  are  necessaiy  to  entitle  him  to 
relief;  and  also  shew  why  he  may  ask 
thai  relief  of  a  court  of  equity. — ^I'own- 
sbend  v.  Duncan,  46. 

Where  an  infimt  takes  as  devisee,  it  is 
not  necessaiy  to  aUedge  in  the  bill  that 
be  received  the  renn  and  profits,  in 
order  to  chaige  him ;  because  it  is  the 
duty  of  his  guardian  to  take  care  of  his 
estate,  45. 

Several  inJants  may  join  in  the  same  bill 
lor  an  account  of  the  rents  and  profits 
of  their  estato.^  H^oodmord  y.  Ougfh 
iMOfi,  68« 

The  bUl  assumes  two  propositions ;  first, 
that  the  subject  is  within  the  jurisdic- 
tion of  the  court ;  and  second,  that  all 
parties  entitled  to  reHeC  or  against 
whom  it  may  be  granted,  are  before 
the  court ;  a  defect  in  these  particttlarB 
may  be  shewn  at  any  time^—Binney's 
case,  194. 

BOND. 

Bonds  taken  by  a  trustee  under  a  decree, 
may  be  ordered  to  be  assigned  to  those 
who  are  entitled  to  so  much  of  the  pitK 
ceeds. — Ex  parte  Boone,  821 ;  McMal' 
tin  V.  Bvrrie,  867. 

A  bond  taken  by  a  creditor  of  an  heir, 
will  not  operato  as  a  relinquishment  of 
such  creator's  preference,  as  against 
the  estate  descended.- — ISmdnum  v. 
Cla^fton^  842. 


An  appeal  bond,  on  the  decree  being 
affinned,  becomes  thereby  an  additionu 
security  for  the  debt. — Andrews  v. 
Scotton,  669. 

CANAL, 

Water  gushing^  firom  the  sides  of  a  canal, 
because  of  its  improper  structure,  no 
evidence  of  its  suiplus  waters — Bin- 
ney's  case,  188. 

Canal  stock  considered  as  real  estate, 
and  although  declared  to  be  person- 
alty, must  be  governed  by  the  law  of 
the  state,  like  the  land  on  which  it  is 
founded,  140. 

The  termination  of  a  canal,  to  be  ascer- 
tained by  reference  to  ite  natore  and 
object,  166. 

Canal  navigation,  as  distinguished  fiom 
improved  river  navigation,  168. 

The  different  kinds  of  canals  in  refersnce 
to  their  objects,  169. 

Canals  intended  to  contribute  to  the  ma- 
rine commerce  of  the  nation,  must  ter- 
minate in  a  port,  162, 166. 

CAPACITY. 

Where  the  legal  capacities  of  parties  as 
charged,  are  different,  such  capacities 
must  be  considered  as  if  they  were  dif- 
ferent persons.— Binney'S  case,  108; 
TiUy  V.  Tilly,  446. 

The  several  kinds  of  personal  incapacity 
to  contract.— Corrie*s  case,  490. 

CAVEAT. 

In  caveat  cases,  there  being  no  appeal, 
it  is  usual,  where  there  is  a  reasonable 
doubt,  to  let  the  patent  go,  so  as  thereby 
in  effect,  to  give  the  Mnefit  of  an  ap- 
peal.—The  £taU  Rood  V.  Hoye,  268. 

COMMISSIONS. 

The  commissions  allowed  to  a  trustee, 
not  to  be  lessened  on  account  of  that 
for  which  he  had  been  charged  with 
compoui^  interest. — ^Winder  e.  Diffen- 
deHflfer,  207. 

As  the  commissions  allowed  to  an  execu*- 
tor  or  administrator,  are  intended  to 
cover  expNBnses,  he  cannot  be  allowed 
full  commissions,  and  a  fee  to  lawyers 
also. — Tyson  v.  HolUngnoorth,  832. 

A  proportion  of  interest  given  on  the 
commisnons  allowed  to  the  trustee  who 
made  the  sale,  8S8 ;  Brown  v.  Wallace, 
699,  691. 

Commissions  allowed  by  the  Orphans 
Court,  in  cases  property  before  i^  can- 
not be  reversed  by  this  court — Jones 
o.  Stockett,  416. 

Commissions  adjusted  and  aBowed,  as 
between  a  Ibraier  and  a  present  trus- 
tee.—Andrews  r.  Scotton,  672. 

CONSTITUTION. 
The  soyenignty  bting  in  (Im  paeple,  eur 
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coremmaiit  li  limitedt  u  wdl  by  its 
delegited  nature,  ti  by  ipedil  eoDStf- 
tational  restrictioDfl.— Campbell's  case, 
281. 

The  general  assembly  can  constituthm- 
ally  pass  no  law  in  violation  of  either 
iti  general  or  special  limitations,  282. 

An  act  of  assembly  may  be  declared  void 
on  the  ground  of  its  absurdity,  t^psrt 
from  any  constitutional  objection,  281. 

No  ftct  can  be  assumed  by  the  legist 
lature,  to  the  prejudice  of  the  rights 
of  an  individual,  Ao. — ^Worthington  o. 
Lee,  686,  note. 

Property  cannot  by  a  legislative  enact- 
ment, or  in  any  form,  be  taken  from 
one  man  and  given  to  another.— War- 
ing V.  Waring,  676. 

CORPORATIONS. 

A  corporation  can  only  be  called  on  to' 
answer  by  its  piopername. — ^Binney's 
case,  106. 

Where  the  legal  capacities  of  parties,  as 
chaived,  are  different,  such  capacities 
musfbe  considered  as  if  they  were  dif* 
ferent  persons,  106. 

All  corporations  are  subject  to  a  visitato- 
rial power,  or  to  some  legal  control, 
141,  142.  ^  . 

In  general,  a  corporation  may  alien  all 
or  any  of  its  property  at  pleasure,  141. 

Stock  held  by  the  state,  subject  to  the 
same  law  as  that  of  an  individual  cor- 
porator, 142. 

Toe  disposition  of  property,  not  for  cor- 
porate purposes,  may  be  prohibited, 

A  corporation  mavbe  formed  by  the  con- 
current acts  of  several  governments ; 
hut  its  real  estate  can  only  be  dealt 
with  by  the  judicial  authority  of  the 
state  in  which  it  lies,  144, 149. 

A  corporation  may  b^  created  here,  with 
a  view  to  foreign  operations,  147. 

A  foreign  corporation  may  be  noticed, 
and  may  sue  here  in  the  state  courts, 
147. 

But  the  jurisdiction  delegated  to  the  fede- 
ral courts,  being  confined  to  ttaUi  and 
eUizent,  it  is  doubtful  whether  any  cor- 
poration can  sue  in  tiiem,  147. 

COSTS. 

In  a  creditor's  suit,  the  costs  and  expen- 
ses are  always  first  jraid. — ^Hammond 
9.  Hammond,  886;  Orchard  v.  SmUh, 
819. 

In  a  creditor's  suit,  the  costs  incurred  by 
the  contestation  of  a  particular  claim, 
not  to  be  taxed  to  the  prejudice  of  other 
creditors. — ^Hammond  v.  Hammond, 


H8mmand^l6 ;  'Cam|Ml*s  ^<....,  .^ , 

Addison  v.  B<iwie,  622;    Waring  «. 

Waring,  678. 
A  creditor  who  has  no  common  inteiesC 

with  other  ciediton,  cannot  •oslaa  a 

creditor's  suit— ElUcott  v.  Welcb,  246 ; 

Hammond  v.  Hanaow 

V,  Scotton,  660. 
A  creditor'r  suit  may  b«  ennalled 

a  diffiBrent  suit  tiien  penouig^ — ] 

mond  9.  Hammond,  846. 
A  creditor's  suit  msgr  be  taatBiBed 

surety,  to  save  hinueif  F 

Ucott  e.  Welch,  246. 
Who  may  or  must  be  made  parties  to  • 

creditor's  suit— Hammond  v.  Ham- 
mond, 847,  849. 
The  form  and  neceasaiy  aDagatioDa  «f  a 

creditor'^  bill,  848. — jSnisrmm  v.  ^s- 
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CREDITOR'S  SUIT. 

The  various  cases  in  which  a  creditor's 
•nit  nay  be  snrtiiiied.— HammnnH  «. 


dsrson,  887. 

On  the  establishment  of  the  wlMle,era 
part  of  any  one  claim,  and  oo  the  in- 
suiBciency  of  the  personal^  bc^ 
shewn,  there  may  be  a  decree  for  a 
sale  of  the  realty* — ^Hammond  v.  Hmi- 
mond,  869;  Aambtrlam  v.  Bnm^ 
221 ;  Boucher  v.  BraMrd,  222j^  JBB^ 
V.  Brown,  228;  SmAum  v. 
887;  7^r.  BoUmgnnr^MaB: 

The  decree  for  a  sale,  vkindly 
blishes  the  plaintiff's  claim,  and 
insufficiency  of  the  personalty,  an  . 
otherwise  expressly  declared^  cnept 
as  regards  fitind,  8cc.  not  Qien  in  issae. 
Hammond  e.  Hammond,  860 ;  Wckk 
V.Stewart,  87;  7%€  8taU  ▼.  Awte, 
42. 

The  plaintiff  cannot  be  peiuuCted  to  ^ 
up  and  multiply  his  causes  of  soit;  if 
he  does, tbeywiH  be lejecM  withaat 
rejudice.— Welch  v.  Slewirl;  87. 
e  statute  of  limitations  coDtJaosa  Is 
run  until  the  creditor  actually  comm 
in,  87. 

No  one  can  have  the  benefit  of  ChesCslnle* 
after  doii^  that  which  implies  in  ahsn- 
donment  of  such  a  defence,  SV. 

The  controverted  claims  have  arinae  i»> 
ngned  them  in  the  aodltoflr^  dishnha- 
tion,  so  that  it  may  be  coofinned  as  t» 
those  not  contested,  aUowing  them  sft 
once  to  obtain  so  much  as  they  are  tbos 
admitted  to  be  entitied  tOw— ns  flMe 
V.  Brookes,  44;  2Vsofi  r.  JluiKi^i- 
worth,  886;  Pattimi  y.  JVaewr,  881. 

Lapse  of  time  relied  as  a  bar  to  a  claim 
broncfat  in  under  a  crediter^  bOL— 
Welch  V.  Stewart,  41 ;  TU  Stak  v. 
Brookes,  48. 

An  infant  bound  by  his  answer  by  guar- 
dian ad  litem,  in  a  creditor's  aut— 
Hammond  v.  Hammond,  862 ;  Bomd  v. 
Bond,  868;  JSUdred  v.  iVctH,  9M; 
IRndman  v.  Ctmdon,  887;  lUmmkg 
V.  OastU,955\  Ewmg r. EmttO^m; 
Sprigg  V.  Magr^ider^  866; 
,T.  Ams,  867. 
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On  the  comiog  in  of  the  answer  of  in 
infant  or  lunatic,  nol  contesting  the 
allegations  of  the  bill,  a  decree  for  a 
sale  of  the  realty,  as  to  him,  may  be  at 
once  obtained. — Campbell's  case,  220 ; 
Hammond  v.  Hammond,  862 ;  Cham' 
berlain  ▼.  Browriy  221;  Bducher  v. 
Bradford^  222. 

In  a  creditor's  suit,  the  case  may  be  sub- 
mitted to  obtain  a  decree  for  a  sale, 
without  setting  it  down  for  hearing. — 
Campbell's  case,  220;  Hammona  p. 
Hammond,  858. 

The  paiol  does  not  demur  in  a  credi- 
tors suit,  by  reason  of  the  in&ncy  of 
a  defendant.— Campbell's  case,  224; 
Hammond  v.  Hammond,  880, 844, 861 ; 
Watldns  v.  WortMngton,  519. 

Although  creditors,  merely  as  such,  have 
no  lien  on  the  real  estate  of  their  de- 
ceased debtor;  yet, the  heir  or  devisee 
cannot  alien  it  to  their  prejudice  aAer 
a  creditor's  suit  has  been  brought. — 
Campbell's  case,  240. 

A  proceeding  against  the  heir  at  common 
law,  with  a  publication  against  the 
others,  in  a  creditor's  suit. — JTt/fy  v. 
JSrowfi,  228. 

Where  it  appears  by  tbe  voucher  of  a 
claim  in  a  creditor's  suit,  that  the  de- 
ceased, with  others,  was  bound,  tbe 
creditor  must  shew  whether  the  de- 
ceased was  principal,  surety,  or  co-sure- 
ty, and  if  surety,  that  the  others  are 
insolvent. — ^WatJcins  v.  Worthington, 
516 ;  KUty  v.  Brown^  228 ;  Hvndman  v. 

Of  the  proof  required  of  the  nature  of  the 
contnct,  whether  principNsl,  or  surety, 
or  co-surety,  and  of  tbe  insolvency  of 
the  priocipal  or  co-surety. — ^Watkins 
V,  Worthington,  540. 

A  creditor's  suit  does  not  profess  to  be 
the  demand  of  a  single  creditor ;  but  is 
a  call  for  tbe  administration  of  the  es- 
tate for  the  benefit  of  all,  525. 

A  creditor's  suit  to  obtain  the  sale  of  real 
estate  which  had  escheated. — JSrihur 
V.  Tkt  AUormy-GtMrdl,  245. 

To  a  creditor's  suit  by  a  surety,  his  prin- 
cipal was  not  made  a  party,  246. 

A  creditor's  suit  against  an  executor 
alone.— Tbe  Bank  o.  Dugan,  254. 

A  creditor  permitted  to  come  in  before 
tbe  defenaant  had  answered,  255. 

Where  real  estate  is  devised  to  be  sold 
for  tiie  payment  of  debts,  a  trustee  ap- 

Sointed  tx  parte,  and  treated  as  a  cre- 
itor's  suit. — Hammond  v.  Hammond, 
821;  Deakins'  case,  898;  Ex  parte 
Tbf^gtie,  822. 
A  simple  contract  creditor,  cannot  sus- 
tain an  action  at  law,  against  the  heir 
merely.  In  respect  of  assets  descended, 
but  must  file  a  creditor's  bill. — Ham- 
mond V.  Hammond,  825. 
Beal  estate  devised  to  be  sold  for  the 
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payment  of  debts,  directed  to  be  sold 
by  a  master,  under  the  provincial  go- 
vernment.— Orchard  v.  Smiihy  819. 

The  decree  for  a  sale  in  such  case,  di- 
rected notice  to  be  given  to  the  credi- 
tors to  comenn,  819. 

Notice  to  creditors  to  file  the  vouchers  of 
their  claims,  directed  to  be  given  by 
the  decree  for  a  sale,  or  by  an  order.—* 
Hammond  v.  Hammond,  860,  864 ;  Ex 
parte  Tongue,  822 ;  Tyton  v.  HoUinge- 
tDorihy  829 ;  Hindman  v.  Clayton,  887; 
Sprigg  V.  Magrvder,  867  ;  McMvllin  v. 
Burnt,  857 ;  Patiwm  v.  Frazier,  874. 

A  bond  creditor  may  sue  the  adult  or 
infimt  heir,  either  at  law,  or  in  equity 
bjr  a  creditor's  bill. — Hammond  o. 
Hammond,  824;  T)fwn  v.  HoUvnge- 
%Dorth,  829. 

Where  tbe  same  person  is  the  represen- 
tative of  the  da|;eased  debtor,  as  well 
of  his  real  as  oi  his  personal  estate, 
justice  may  be  done  to  the  creditors 
without  delay,  as  to  the  personal^. — 
Tywn  V.  HoUingnDorth,  880. 

A  further  sale  may  be  ordered  where  the 
first  is  not  sufficient,  329. 

Claims  which  have  been  passed  or  au- 
thenticated, as  by  the  Orphans  Court, 
allowed,  if  not  contested. — Hammond 
V.  Hammond,  865;  Hindman  v.  Claif' 
ion,  838 ;  PaitUon  v.  Frazier,  881. 

The  claims  of  creditors,  when  stated  and 
confirmed,  are  usually  paid  by  tbe  trus- 
tee, without  bringing  the  purchase  mo- 
ney into  court. — Hindman  v.  Clayton, 
839. 

No  one  or  more  claims  should  be  paid, 
unless  it  appears  that  there  is  enough 
to  pay  all,  840. 

The  creditors  of  the  ancestor  of  the  de- 
ceased debtor,  from  whom  the  estate 
descended,  arc  to  be  preferred  to  his 
own  creditors,  841. 

A  bond  ^iven  by  the  heir  does  not  amount 
to  a  virtual  relinquishment  of  such  pre- 
ference, 842. 

As  a  payment  made  to  a  creditor  cannot 
be  recalled  in  favour  of  creditora  who 
afterwards  come  in,  they  are  without 
the  means  of  relief,  848.— Hammond  v. 
Hammond,  865. 

The  insufficiency  of  the  personalty  must 
be  shewn  before  the  realty  can  be  sold ; 
and,  to  shew  that  there  may  be  an  ac- 
count, and  the  creditors  called  in.— 
Hammond  v,  Hammond,  857. 

A  decree  for  a  sale,  virtually  takes  pos- 
session of  the  estate,  and  places  it 
under  the  protection  of  the  court,  860. 

After  the  court  has  by  a  decree,  assumed 
the  administration  of  the  assets,  it  will 
by  injunction,  stay  all  other  proceed- 
ings, 860,  892. 

Any  other  creditor  who  has  come  in, 
may  be  allowed  to  prosecute  the  suit, 
as  well  as  the  original  plaintiff,  863. 
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A  creditor  may  come  in  speeially,  by 
petition,  or  bv  merely  filing  the  vou- 
cher of  hifl  claim,  866. 

The  mode  of  allowing  and  adjusting  in- 
terest on  a  distribution  of  the  proceeds 
of  sale,  in  a  creditor's  tuit,  366,  372. — 
PaUuon  V.  Drazier,  376. 

A  creditor  cannot  be  made  to  bring  a 
payment  back  into  botch-pot ;  but  can 
obtain  nothing;,  until  all  the  creditors 
have  been  satisfied  in  eaual  proportion. 
Hammond  v,  Hammond,  884. 

A  mortgagee  comes  in  pari  pasfu  for  the 
balance,  left  unpaid  by  the  mortgaged 
estate,  884. 

The  costs  and  commissions  are  first  paid, 
and  then  others,  according  to  their  pri- 
orities, or  in  due  proportion,  885. — Or- 
chard  v.  SmUh,  819. 

The  costs  incurred  by  the  contestation 
of  a  particular  claim,  not  to  be  taxed 
to  the  prejudice  dF other  creditorB.-r- 
Qammond  r.  Hammond,  388. 

A  mortgagee  or  creditor,  having  a  lien, 
cannot  be  compelled  to  come  in  by  a 
mere  general  notice,  but  he  ms^  be 
made  a  party,  388. 

A  tobacco  debt,  liquidated  and  charged 
as  a  money  daim  «s  of  the  day  of  the 
sale.^Po^/icon  v.  Frazier,  376. 

The  heir  or  devisee  may  be  made  to  ac- 
count for  the  rents  and  profits  of  the 
realty. — ^Hammond  v,  Hammond,  844 ; 
Pattison  v.  Frazier,  378. 

A  claim,  with  an  admission  that  any 
amount  against  it,  on  the  deceased^s 
books,  should  be  allowed;  defeired 
until  the  credit  could  be  ascertained.— 
Paititon  V.  Fraxier,  881. 

A  decree  to  pay  debts  and  legacies,  and 
then  the  debts  of  the  last  deceased 
debtor,  so  far  as  his  personal  estate 
might  be  de^dent—Jriderton  v.  jSn- 
derson,  887. 

A  trustee  appointed  under  the  act  of 

'  1785,  ch.  72,  s.  4,  will  not  be  allowed 
to  sell  any  but  the  land  devised  to  be 
sold  to  pay  debts ;  and  may  be  con- 
trolled in  other  respects. — ^Deakins' 
case,  898. 

Such  a  proceeding  may  be  consolidated 
with  other  cases  havmg  the  same  ob- 
ject, 408. 

On  such  an  application,  after  the  lapse 
of  many  years,  proof  will  be  required 
of  the  petitioning  creditor*s  debt,  400. 

Although  creditors,  who  come  in  after 
answer  and  before  a  decree,  have  not 
had  their  claims  adjudicated  upon  by 
the  decree,  they  may  be  heard  in  the 
selection  of  a  trustee. — Watkins  v. 
Worthington,  511. 

In  the  appointment  of  a  trustee,  those 
who  snew  the  greatest  amount  of 
debts  are  allowed  to  have  the  most 
weight,  511. 

The  rules  of  equity  in  bankruptcy  as 
^pUcable  in  a  creditor's  suit,  688. 


None  but  those  who  are  creditoiv  of  thit 
deceased  can  be  allowed  to  partidptle 
under  a  creditor's  suit,  548. 

A  sale  of  the  realty  to  save  the  person- 
alty, can  ohly  be  made  at  the  instanee 
of  one  who  has  an  iateiest  in  both 
estates,  and  without  prejudice  to  ere. 
ditors;  therefore,  such  a  btU  BHSt  be 
treated  aa  a  creditor's  suit. — ^Waiing  v. 
Waring,  678. 

Although  this  court  cannot,  in  a  soit 
upon  the  moftgage,  after  a  sale  of  the 
mor^ged  property,  paaa  a  decree  lor 
the  payment  of  the  lalance  the 
shewn ;  yet  if  the  mortgagor  be  dead, 
the  plaintiff  may  so  amend  his  bill  as 
to  have  it  treated  as  a  creditor's  sait^— 
Worthington  v.  Lee^  683. 

CROP. 

After  the  sale  has  been  confirmed,  the 
crop  allowed  to  be  removed  belbie  the 
possession  will  t>e  delivered. — T^ioaf. 
JioUingnoorth,  834. 

DEBTOR  AND  CREDITOR. 

Where  on  an  account  the  deceased  debt- 
or's personalty  was  shewn  to  have  bees 
exhausted,  his  realty  was  decUied  lb 

'  be  assets  for  the  payment  of  the  debt— 
Cox  V,  CaUahan,  52. 

A  devise  to  the  prejudice  of  ciedikiB  is 
void. — Campbell's  case,  225. 

Although  creditors,  as  such,  have  no  lies 
on  the  real  estate  of  their  deceased 
debtor,  yet  the  heir  or  devisee  cansot 
alien  it  to  their  preiudlce  after  a  credi- 
tor's suit  has  been  brought.  240. 

The  heir  or  devisee  personally  liahk  fir 
the  value  of  the  lands  aliened  before 
suit  brought,  leaving  them  in  the  bsBdi 
of  a  bona  flde  purchaser  entireiy  dear. 
Campbell's  case,  23S ;  €V»^  r.  Jb- 
ker,2S3, 

A  crcMlitor  not  bound  to  sue  an  adult  heir 
bv  an  action  at  common  law,  but  may 
me  a  creditor's   'bill.— Hamraond  «. 
Hammond,  827;    Thfson  v.  HbOtags- 
vforth,  324. 

A  tobacco  debt  liquidated  and  chai;^ 
as  a  money  claim  as  of  the  day  of  tlie 
sale. — Patiiaon  v.  JFVozter,  376. 

The  property  of  a  debtor  may  be  detained 
in  the  country  where  it  is  found  for  the 
benefit  of  his  creditors  there  residiK 
or  of  the  state  in  opposition  to  a  fo- 
reign administration,  or  to  bankrupt  or 
insolvent  laws  of  another  coontiy.— 
Corrie's  case,  488. 

Where  the  debt  is  joint  and  sevenl,  all 
the  debtors  should  be  brought  befiae 
the  court ;  the  exceptions  to  this  rale. 
Watkins  v,  Worthington,  522. 

It  is  not  within  the  scope  of  judicial  ss- 
thority  to  alter  or  impair  ttie  obl^alNO 
of  a  contract,  585. 

A  man  may  make  use  of  all  his  sKori- 
ties  until  he  has  obtained  satiActioii 
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oT  life  whole  debt,  688;  Andrews  «. 

Scotton,  665,  6^. 
The  assignee  of  tr  ikote  in  acHony  takes  it 

subject    to    all  equities.— Watkins  v. 

Worthington,  642. 
A  testator  cannot,  in  any  way,  place  his 

personal  estate  beyond  the  reach  of  his 

creditors. — Addison  o.  Bowie,  621. 
A  legacy  to  a  creditor 'nay,-  in  some 

cases,  De  prescimed  to  be  a  satisfaction 

of  the  debt,  625. 

DECREE. 

A  defendant  will  not  be  eompelled  to 
comply  with  a  decree  before  be  has 
obtained  that  which  be  is  first  entitled 
to  receive. — Cnpater  v.  GriffitiL  16. 
A  decree  of  the  Cfourt  of  Appeals,  can- 
not be  modified  by  the  Court  of  Ghan- 
eery ;  nor,  |)erhaps,  even  by  the  Court 
of  Appeals  itself,  24. 
Interlocutory  decree  by  default  against 
infant  as  well  as  adult  defendants.— 
Townshend  o.  Duncan,  47. 
A  decree  against  in^ts  for  the  payment 

of  money,  46. 
A  decree  to  account  with  special  direc- 
tions.—  Cox  V.  CkiUahan,  61. 
Decretal  order  to  account.— Porfcer  v. 
Mackallt  64 ;  Cheseldine  v.  Gordon,  81. 
Decree  in  due  proportion  ag^ainst  several, 
for  the  rents  and  profits  of  the  real 
estate  of  the  plaintiff  held  by  them  du- 
ring  his  infancy. — C^ieseldine  v.  Gor- 
don, 82. 
Interlocutory  decree  for  partition,  and  to 
account  lor  the  rents  and  profits  as 
against  a  trustee. — Winder  v.  Diffen- 
derffer,  179. 
A  decree  can  only  be  opened  on  just 
cause  shewn. — Meluy  v.  Cooper,  200. 
An  order  confirming  an  auditor's  report 
is  a  judgment  final  as  to  the  matter  to 
which  it  relates. — Contee  ©.  Dawson, 
268. 
There  may  be  a  decree  upon  an  award 
made  under  an  order  of  reference,  276 ; 
Gardner  v.  JHde,  277. 
The  court  must  decree  between  co-defen- 
dants so  as  to  close  the  case. — Contee 
V,  Dawson,  292. 
No  decree  for  a  sale  should  be  passed 
before  all  the  substantial  equities  be- 
tween the  parties  have  been  settled. — 
Lawton  v.  The  State,  640. 

DELIVERY  OF  POSSESSION. 

Possession  of  land,  sold  under  a  decree 
after  the  sale  has  been  ratified,  may  be 
given,  but  not  before  the  removal  of 
the  crop. — Tyton  v.  HoUbigeworih,  884. 

After  the  ratification  of  the  sale,  the  pur- 
chaser may  be  put  into  possession. — 
Murdock's  case,  464,  46S. 

DEVISE. 

The  devise  in  a  certain  will  held  not  to 
pass  an  estate  tail.— Winder  o.  Diffen- 
derfier,  178. 


A  devise  to  the  prejudice  of  creditors  is 
void.— Campbeil*^  case,  2»,  238. 

How  and  when,  under  the  peculiar  ex- 
pressions of  a  certain  will,  the  legacies 
will  vest.- Contee  v,  Dawson,  288. 

The  meaning  ef  a  will  directing  an  elder 
to  maintain  and  educate  a  younger 
son. — Paiiison  v.  Frazier,  878. 

A  power  of  appointment,  as  given  in  a 
certain  will,  allowed  to  be  arbitrarily 
exercised. — ^Addison  v.  Bowie,  618. 

Where  a  testator  may  put  his  devisees  to 
an  election  to  take  under  or  in  opposi- 
tion to  his  will;  in  such  cases  the 
court  may  elect  for  infants. — 622. 

The  nature  of  a  devise  of  a  right  of  ha- 
bfttetion,  626. 

A  devise  by  a  father  for  the  support  of 
the  famify,  must  include  the  support 
of  the  devisee's  widow,  with  the  main- 
tenance and  education  of  his  in&nt 
children,  627. 

DISCLAIMER. 

If  one  of  the  defendants  answers  and  dis- 
claims, the  bill  may  be  at  once  dis- 
missed wifti  costs  as  to  him* — ^Kipp  r. 
Hanna,  28 ;  Worthington  v,  Lee,  680. 

A  disclaimer  should  be  explicit,  and  can 
only  be  received  from  a  defendant  who 
is  subject  to  no  liability.— Worthington 
V,  Lee,  680. 

DISTRIBUTION. 

The  succession  to  personal  property,  on 
intestacy,  is  regulated  by  the  law  of 
the  deceased  owner's  last  domicil. — 
Corrie*s  case,  489. 

DOWER. 

The  widow  of  a  vendee  can  only  be  en- 
dowed of  that  which  remains  after  the 
vendor's  lien  has  been  satisfied.— EUf- 
cott  r.  Welch.  244. 

Real  estate  sold  in  a  creditor's  suit  sub- 
ject to  a  claim  of  dower. — Mildred  v. 
NeiU,  866 ;  Ewingt  v.  Ennails,  866. 

On  petition  in  a  creditor's  suit  dower 
assigned  to  a  widow  who  was  not  a 
party.— Watkins  v.  Worthington,  612. 

On  a  bill  to  sell  the  realty  to  save  the 

Sersonalbr,  the  widow  may  have  her 
ower  of  the  realty,  but  not  a  distribu- 
dve  share  of  the  personalty  so  saved. — 
Waring  V,  Waring,  676. 

ELECTION. . 

Where  a  testator  may  put  his  devisees  to 
an  election  to  take  under  or  in  oppo- 
sition to  his  will;  in  such  cases  the 
court  may  elect  for  infimts. — Addison 
9.  Bowie,  622. 

EMINENT  DOMAIN. 

The  power  of  condemnation  not  in  its 
nature  a  continuing  one,  unless  so  de- 
clared.—Binney's  case,  128, 186. 
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The  grant  of  such  a  power  to  be  con- 1 

stmed  stciclly,  129: 
The  power  of  eminent  domain,  on  jost 

grounds,  may  be  exercided  ^\ia  all 

property,  135. 

EVIDENCE. 

Settlements  made  by  tbe  Orphans  Court 
are  not  conclusive  ;  but  when  relied  on 
by  a  guardian,  be  should  exhibit  all 
tbe  accounts  on  which  it  is  founded.— 
Crapster  v.  Griffith,  11. 

Depositions  taken  under  a  comihission 
issued  by  the  consent  of  a  part  of  the 
defendants,  cannot  be  read  against  the 
others. — EJpp  r.  Hanna,  30. 

Testimony  may  be  taken  under  an  order 
before  a  justice  of  the  peace. — Towns- 
hend  v.  Duncan,  45 ;  Andrews  v,  8cpt- 
ton,  631;  Cockey  v.  Chapman,  68; 
Onion  v.  Mc  Comas,  85. 

The  probate  of  a  will  of  real  estate  con- 
sidered as  prima  facia  evidence. — 
Townshend  o.  Duncan,  45. 

The  average  amount,  or  medium  time 
assumed,  where  the  proof  is  indefinite 
or  various. — Contee  v.  Dawson,  298; 
Parker  v.  Mackall,  66,  67 ;  Norwood 
v.  Norwoody  482. 

The  truth  being  in  some  cases  more 
clearly  evidenced  through  the  eye  by  a 
diagram,  such  drawings  may  be  re- 
sorted to  as  evidence  or  illustration  of 
facts. — Binney's  case,  114. 

Presumptions  in  regard  to  surplus  water, 
issuing  from  a  canal,  for  mills,  138. 

No  evidence  can  be  introduced  to  explain 
the  meaning  of  an  act  of  the  legisla- 
ture ;  but  toe  words  therein  used  may 
be  explained  as  by  a  dictionary,  &c., 
150,  154. 

Any  correct  evidence  may  be  resorted  to 

•  for  the  purpose  of  shewing  what  is  the 
common  law,  152. 

The  mode  of  collecting  testimony  and 
taking  depositions. — Winder  o.  Diffen- 
derffer,  184. 

No  objection,  coming  from  a  party,  to 
suspend  the  taking  of  depositions ;  but 
sucn  objections  to  oe  noted  and  decided 
at  the  hearing,  192. 

A  witness  may,  for  cause,  demur ;  upon 
which  bis  examination  must  be  sus- 
pended, 194. 

A  witness  may  be  compelled  to  attend, 
^     and  have  his  deposition  taken  before 
a  justice  of  the  peace,  196. 

The  books  of  a  bank,  shewn  to  contain 
pertinent  evidence,  must  be  produced, 
195. 

A  party  may,  as  of  course,  withdraw  any 
oocument  which  he  himself  has  volun- 
tarily put  upon  file  for  the  purpose  of 
having  it  authenticated. — ^Maccubbin 
V,  Matthews,  251. 

A  witness  may  be  summoned  and  com- 
pelled to  give  evidence  before  commis- 
sioners, 252. 


A  commisuon  to  take  evidence  thould 
be  executed  within  a  reasonable  dis- 
tance of  the  residence  of  the  witnco, 
253. 

It  ii  proper  to  |^  as  far  as  may  be  sale, 
in  giving  credit  to  authentications  com- 
ing from  other  parts  of  Hub  Unions— 
Contee  v.  Dawson,  288. 

A  party  cannot  avail  himself  of  proof  la 
re^rd  to  any  matter  not  alleged,  2SS. 

A  witness  or  party,  ordered,  to  testify  or 
to  account,  may  be  tumrooned  and 
compelled  to  give  evidence  before  the 
auditor. — ^Hammond  v.  Hammond,  SIO. 

A  person  absent,  and  not  heard  from  for 
seven  years,  may  be  preaomed  to  be 
dead.— Tilly  o.  Tilly,  444. 

Where  it  liecomes  necessary  to  have  the 
plaintiff*8  produin  ami  examined  as  a 
witness,  he  may  be  dischaiged,  ad 
another  appointed  in  his  place^ — ^Helm 
V.  Franciscus,  500. 

It  is  the  duty  of  the  coort  to  have  all  its 
proceedings  and  proofr  translated  into 
the  English  language,  551. 

A  petition  for  the  prodoetion  of  booki 
and  papers,  to  be  used  on  a  trial  at  law, 
must  give  a  sufficient  description  of 
them.^-DuvaU  o.  The  Farmers'  Baa^ 
686. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

A  decree  against  an  executor  oot  of  as- 
sets, for  a  part,  for  the  reaidne,  out  of 
his  own  goods,  and  for  costs,  out  of  hb 
own  goods. — Chewldvu  v.  Gorman,  81 

An  absolute  judgment  against  an  execo- 
tor  or  administrator  ia  condosive  of  a 
sufficiency  of  assets  to  pay  that  i^ 
and  also  a  debt  for  which  be  maj  le^ 
tai|i ;  which  conclusion  most  nfnii 
rily  enure  to  the  benefit  of  tfte  bar  or 
devisee.— Ellicott  v.  Wdch,  243. 

An  executor  must  expresodj  aver  aa  in- 
sufficiency of  assets,  othenriae  be  can- 
not prove  and  avail  himself  of  the  bet 
Contee  v.  Dawson,  286. 

The  property  of  a  debtor  may  be  detained 
in  this  state  for  the  benefit  of  crediton 
residing  here,  or  of  the  state  in  oppo- 
sition to  a  foreign  administntion,  or  to 
the  bankrupt  or  insolvent  laws  of  aao- 
ther  countiy. — Corrie*s  case,  489. 

The  succession  to  personal  property,  on 
intestacy,  is  regulated  by  the  law  of 
the  deceased  owner's  last  domicil,  489, 

FERRY. 

One  tenant  in  common,  cannot  set  op 
another  ferry  to  the  prejuidce  of  mi 
co-tenant.— Abnoood  v.  Norwood,  471^ 
483. 

Tenants  in  common,  of  a  feny,  deusaJ 
to  account,  477. 

The  specific  performance  of  an  igtet^ 
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ment  to  share  the  profits  of  a  fiviy, 
decreed,  483, 485. 

FRAUD. 

A  voluntary  conveyance  deemed  fraudu- 
lent as  against  creditors,  where  the 
grantor  could  not,  at  the  time,  have 
withdrawn  the  amount  from  bis  estate 
without  hazard  to  his  creditors.— Kipp 
V.  Hanna,  S3. 

None  but  those  who  were  creditors,  at 
the  time,  can  sue  to  have  a  toluatary 
conveyance  set  aside  as  fraudulent; 
but  when  it  has  been  vacated,  all 
others  may  come  in,  33. 

The  holders  of  property  under  a  fraudu- 
lent conveyance  held  accouptabie  for 
its  rents  and  profits,  86. 

A  member  of  the  general  assembly  cen- 
sured for  fiaudulently  attempting  to 
obtain  a  title  from  the  land  office  for 
land,  after  the  claimant  had  petitioned 
the  legislature  to  pass  an  act  to  con- 
firm his  me^O'NeiWs  case,  151. 

No  positive  rule  or  law  can  be  suffered 
to  be  made  the  instrument  of  fraud. — 
The  Rail  Road  v.  Uoye,  261.  i 

GUARDIAN. 

A  female  infant  of  full  age  at  eighteen, 
to  receive  her  estate,  and  to  release  her 
guardian;  but  not  for  any  other  ]>ur- 
pose. — Crapster  v.  Griffith,  7 ;  Corrie's 
case,  489:  Waring  v.  Waring,  674; 
Woodward  v.  Chapman,  72. 

A  guardian  held  accountable  for  the 
profits  of  his  ward's  real  estate,  not- 
withstanding the  valuation  thereof  by 
appraisers. — Cox  v.  Callahan,  51. 

A  guardian  allowed  for  maintenance,  &c., 
and  charged  with  interest  from  the 
time  his  ward  attained  full  age,  52. 

The  deceased  guardian's  personal  estate 
having  been  exhausted,  nis  real  estate 
declared  to  be  assets,  and  liable  for  the 
amount  found  due  to  the  ward,  62. 

A  guardian  made  to  account  for  rents 
and  profits  lost  by  his  act  and  neglect. — 
Parker  v.  Mackall,  64. 

A  guardian  decreed  to  return  a  certain 
amount  to  his  ward,  who  had  attained 
full  age,  in  white  servants,  catUe,  plate, 
and  gold  tea-spoons,  in  kind,  without 
interest. — Woodward  v.  Chapman,  71. 

Money  awarded  to  a  female  infant  above 
sixteen,  (eighteen,)  directed  to  be  paid 
into  her  own  hands,  72. 

A  bill  against  several,  to  account  for  the 
rents  and  profits  of  the  plaintiff'^s  estate, 
held  by  ttiem  as  guardians  during  the 
plaintiff's  infancy. — Cheseldine  v.  Gor- 
don, 79. 

The  nature,  power  and  duties  of  a  giiar- 
dian  ad  Utem. — ^Hammond  v.  Ham- 
mond, 860. 

An  infant  bound  by  his  answer,  by  a 
guardian  ad  Uiem,  in  a  creditor's  suit, 
352. 


A  testamentary  guardian  removed  on  ac- 
count of  her  negligent  and  immoral 
conduct.— Pra«  v.  PraU,  429. 

In  all  cases  where  the  iurisdiction  of  the 
ordinary  thbiinals  falls  short,  the  Chan- 
cellor may  appoint  a  guardian,  and 
provide  for  an  infant,  on  petition,  with- 
out suit — Corrie's  case,  4S9;  Warii)g 
V.  Waring,  674. 

An  appointment  of  a  guardian  .to  an  in- 
fant resident  here,  is  rec<urnized  every 
where  out  of  this  state. — Corrie's  case, 
489. 

HABEAS   CORPUS. 

The  Chancellor,  judges  and  courts  can 
do  little  more,  under  a  habeas  corpus, 
than  to  relieve  from  restraint,  but  the 
Chancellor  has  a  larger  power  in  regard 
to  infants. — Jones  o.  Stockett,  428; 
Corrie's  case,  492 ;  Helms  v,  Francis- 
cus,  563. 

HUSBAND  AND  WIFE. 

A  feme  covert  may  be  compelled  to  an- 
swer without  her  husband. — Kipp  v. 
Hanna,  28,  SO. 

A  marriage  originally  valid  between  then 
living  parties,  can  only  be  aunulled 
by  the  general  assembly.— Campbell's 
case,  235. 

All  personal  things  being  under  the  hus- 
band, it  is  enough  that  he  alone  has 
been  made  a  party  to  shew  that  he  has 
obtained  satisfaction  of  the  chose  in 
action  of  his  wife. — Contee  v.  Dawson, 
282. 

A  le^cy  given  to  a  woman  for  life,  re- 
mainder to  her  children,  should  not  be 
paid  to  her  husband. — Jones  v.  Stock- 
ett,  412. 

The  right  to  personal  property,  as  a  con- 
sequence of  marriage,  is  regulated  by 
the  domicil  of  husband  and  wife. — 
Corrie's  case,  489. 

The  disability  of  a  feme  covert  regarded 
with  kind  attention. — Watkins  o.  Wor* 
thineton,  520. 

A  husband  who  can  derive  no  pecuniary 
benefit  from  a  decree  to  account,  must 
nevertheless  be  permitted  to  attend, 
and  to  except  for  the  protection  of  his 
rights. — Hams  v.  Franciscus,  559. 

Although  husband  and  wife  cannot,  by 
consent,  dissolve  the  marriage  contract, 
yet  they  may  agree  to  live  separate, 
561. 

In  general,  the  father  has  a  right  to  the 
custody  of  his  infiint  children,  vet  pu- 
ling infants  will  not  be  taken  from  the 
care  of  the  mother,  563. 

A  writ  of  supplicamt  may  be  granted  for 
the  protection  of  the  wife. — Bread's 
case,  562. 

How  the  wife  may  contract  and  dispose 

of  her  separate  property,  668. 
An  agreement  for  a  separate  maintenance 

and  pin-money,  the  difference,  664. 
Alimony^  its  nature,  and  the  cases  in 
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which  it  nay  be  allowed,  S65 — Macna- 
mara^t  case,  566^  LyfUheeumb*s  case, 
568 ;  Scott's  case,  668 ;  Gooane's  case, 
670. 

Sepsrate  mainteDance  oat  of  the  wife's 
property;  in  what  cases  allowed. — 
Helms  0.  FraDciscus,  674. 

The  allowance  and  settlement  called  the 
wife's  equity,  575. 

On  the  ground  of  the  wife's  equity  only 
a  part  is  settled,  but  under  circum- 
stances, the  whole  may  be  settled; 
and  all  the  children  of  the  wile,  in- 
cluding her  bastards,  may  have  the 
benefit  of  it.  578,  582. 

A  husband  is  ix)und  to  maintain  his  wife 
^and  infant  children.-^ Addison  v.  Bowie, 
619,  626. 

INFANTS. 

A  female  infant  of  full  age  to  receive  her 
estate  at  eighteen,  and  to  release  her 
euardlan,  but  not  for  other  purposes. — 
Crapst^r  v,  Griffith,  7 ;  Corrie's  case, 
489 ;  Waring  v.  Waring,  678. 

Money  decreed  to  a  female  infimt  who 
had  attained  sixteen  (eighteen)  years 
of  aee,  directed  to  be  paid  into  her  own 
hands. — Woodward  v.  Chapman,  72. 

The  bill  amended,  stating  that  an  infant  | 
defendant  had  attained  his  full  age,  so , 
that  he  might  be  compelled  to  answer,  i 
Kipp  9.  Hanna,  29.  | 

A  decree  against  infants  for  the  payment 
of  money. — ^Townshend  o.  Duncan,  45.  i 

Where  an  infant  takes  as  devisee,  it  is ' 
not  necessary  to  allege  in  the  bill,  that  ^ 
he  received  the  rents  and  profits ;  be- 
cause it  is  the  duty  of  his  guardian  to 
take  care  of  his  estate,  45 ;  Parker  v. 
MackaU,  64. 

By  consent,  a  certain  sum  paid  by  the 
defendants  to  the  infant  plaintim  for 
their  maintenance,  pending  the  suit. — 
Woodward  v.  Oiapnum,  69. 

Several  infants  may  join  in  a  bill  calling 
their  guardian  to  account,  68. 

The  parol  does  not  demur  in  a  creditor's 
suit  by  reason  of  the  infancy  of  a  de- 
fendant— Campbell's  case,  224 ;  Ham- 
mond 9.  Hammond,  380,  844,  851. 

The  nature,  power  and  duties  of  a  guar- 
dian ad  litem. — Hammond  v,  Ham- 
mond, 350. 

The  admission  of  an  infant  in  his  an- 
swer, sufficient  to  found  a  decree  in  a 
creditor's  suit. — Campbell's  case,  220 ; 
Hammond  v.  Hammond,  852;  Cham- 
berlain v.  Broum,  221. 

On  a  bill  to  foreclose  the  answer  of  an 
infant  by  his  guardian  ad  Utem,  deemed 
sufficient  to  round  a  decree  under  the 
act  of  1785,  ch.  72,— -Lonsdale  v.  dark, 
858. 

In  what  cases,  and  how  far  the  court  will 
interfere  with  the  relations  of  parent 
and  child.— Jones  9.  Stockett,  412, 429 ; 
Helms  V.  Franciscus,  563. 


A  testamentary  guardian  removed,  on  (he 
ground  of  her  negligence  and  lomMxal 
conduct.— ProXi  v.  PraU,  499. 
An  iniant  may  be  brought  before  the 
Chancellor  to  have  a  guardian  ad  litem, 
appointed.— Tilly  v.  Tilly,  438. 
Land  devised  to  infants  ibr  their  mainte- 
nance, until  they  attain  full  age,  sold 
on  the  petition  of  some  of  them,  by 
prochien  ami^  and  the  appearance  of 
the  others  by  their  guardian. — ^Tilhr  a. 
Tilly,  487. 
Such  a  peculiarhr  constituted  suit,  does 
not  abate  by  the  death  of  any  one  of 
the  infants,  439. 
Land  devised  in  trust  for  the  maintenance 
of  infants,  the  trustee  must  be  the  per- 
nor of  the  profits,  442. 
The  profits  of  land  devised  for  the  main- 
tenance of  infants,  must  be  applied 
equally  among  them,  and  in  greater  pro- 
portions, as  some  die  or  attain  full  age, 
442. 
And  where  such  an  interest  has  been  sold, 
the  proceeds  of  sale  must  be  applied  in 
like  manner,  448. 
The  jurisdiction  of  the  Chancellor  « 
to  infants  and  lunatics. — Corrie's  case, 
492. 
In  all  cases  where  the  iurisdiction  of  the 
ordinary  tribunals,  falls  short,  the  Chaa- 
cellor  may  appoint  a  guardian,  and  pro- 
vide for  an  infant  by  petition,  witnoet 
suit,  489. 
An  appointment  of  a  guardian  to  an  in- 
fant resident  here,  recognized  eveiy 
where  out  of  the  state,  489. 
The  interests  of  infant  defendants  may 
be  protected,  without  prejudice  to  the 
rights  of  others.— WatJdns  v.  Vforth- 
ington,  518. 
How  an  infant  may  become  a  ward  of 

court — Helms  v.  Franciscus,  577. 
A  father,  so  far  as  he  is  able,  is  booad  to 
maintain  his  infant  children,  and  is 
therefore  accountable  for  the  profits  o( 
their  estate,  held  by  him. — Addtaon  v. 
Bowie,  619. 
In  general,  the  father  has  a  right  to  the 
custody  of  his  infant  children;  jpet, 
puling  infants  will  not  be  taken  nom 
the  care  of  their  mother. — ^Helms  v. 
Franciscus,  568. 
On  a  bill  to  sell  the  realty,  to  save  the 
personalty,  the  court  may  appoint  a 
guardian  to  a  female  between  eighteen 
and  twenty-one  years  of  aga^ — ^Waring 
9.  Waring,  674, 

INJUNCTION. 

Injunction  to  stay  proceedings  at  law  on 
petition,  bill  afterwards  filed  stating 
the  case  at  large. — Cbckey  t.  Cftap- 
mofi,  83. 

Goods  levied  upon,  to  be  retained  by  fts 
sheriff  till  the  hearing.  The  itgiae- 
tion  then  made  perpetual,  and  the  gOHb 
ordered  to  be  restored,  83. 
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Where  It  appears  to  be  material  that  the 
plaintiff  should  g^et  an  answer  from  one 
of  the  defeniUmts,  the  injunction  con- 
tinued untU  bis  answer  comes  in. — 
Onion  t.  McOomas,  83 ;  Binney's  case, 
109. 
It  is  better,  in  most  cases,  to  decide  on 
the  motion  to  dissoive  the  injunction 
before  an  attachment  for  a  breach  of  it 
is  disposed  of. — Binney's  case,  102. 
The  court  frequently  refuses  an  injunc- 
tion where  it  acknowledges  a  right, 
when  the  conduct  of  the  party  com- 
plaining, baa  led  to  the  state  of  things 
that  occasions  the  application,  104. 
To  obtain  an  injunction,  it  is  sufficient 
that  the  qnestioo  be  important  and 
doubtful,  113. 
Id  some  ca2«s,  the  injunction  la  granted 
by  a  special  order,  allowing  a  motion 
to  dissolve,  to  be  heard  at  an  early  day, 
104. 
The  making  of  a  substantial  amendment 
dissolves  the  injunction  of  course,  un- 
less expressly  saved,  103, 107. 
The  only  mode  now  in  use,  of  obtaining 

an  injunction,  is  by  bill,  104. 
The  want  of  jurisdiction,  or  of  proper 
parties,  may  be  shewn  as  a  cause  ibr 
dissolving  uie  injuhction,  104. 
An  injunction  not  granted,  unless  ex- 
pressly prayed  for,  106,-^Brarmock  v. 
MoU,  106. 
The  bill  must  describe  the  mill-site  to 
which  the  plaintiff  has  a  right,  in  order 
to  have  it  protected  by  injunction. — 
Binney's  case,  117. 
The  acts  alleged  in  the  bill,  must  be  such 
as  to  injure  the  mill-site,  and  for  which 
the  plaintiff  has  no  other  remedy,  lb 
order  to  lay  a  foundation  for  an  injunc- 
tion, 118,  121. 
After  the  court  has,  by  a  decree,  in  a 
creditor's  suit,  assumed  the  adminis- 
tration of  the  assets,  it  will,  by  injunc- 
tion, stay  all  other  proceedings. — Ham- 
mond V.  Hammond,  860,  362. 
An  injunction  granted  to  a  mortgagee' to 
stay  waste,  before  the  mortgage  debt 
became  due. — Murdock's  case,  461. 
An  injunction  to  stay  waste,  pending  an 

action  at  law  to  try  the  right,  469. 
The  object  of  an  injunction  before  an- 
swer, is  to  preserve  things  in  their 
then  condition,  apt  to  restore ;  except 
consequentially',  469. — Norwood  y,Nor- 
Vfood,  473*. 
The  mode  of  obtaining  and  proceeding 
upon  an  attachment  for  a  breach  of  an 
injunction. — Murdock's  case,  486. 
Pragmatic  trespassers  pending  an  injunc- 
tion, may  be  made  to  remove  erections 
made  by  them  on  the  property  in,  con- 
troversy, 487. 
A  citizen  may  take  his  chance,  hj[Vi  first 
ez  parte  application,  of  ob^ning  an 
injunction  firom  each  one  of  the  courts 


havine  jurisdiction  of  his  case. — ^Browo 
V,  Wallace,  602. 

INTEREST. 

No  interest  allowed  on  an  amount  found 
due  to  an  infant  in  servants,  Hslc,  which 
were  to  be  returned  in  kind. — Wood-' 
toard  v.  Chapman^  72. 

The  mode  of  allowing  and  a4justing  ii>> 
terest  on  a  distribution  in  a  crftditor's 
suit. — Hammond  v.  Hammond,  366, 
372, 884;  Pattison  v.  Frazier,  876. 

The  amount,  as  adjusted  by  the  auditor, 
constituted  of  principal  and  interest,  to 
bear  interest  thenceforward  until  paid. 
Hammond  v.  Hammond,  371 ;  Brown 
V.  Wallace,  691 ;  Slou  v.  McBvane,  78; 
Oniony.  McOoTiuu,  86;  Oraig  v.  Ba- 
ker, 239 ;  Tyson  v.  HoUingsworth,  838 ; 
Norwood  V.  Nonvood,  482,  485. 

The  mode  of  computing  interest  and  the 
cases  in  which  compound  interest  are 
allowed. — Winders.  Diffenderffer,  204, 
205. 

Interest  not  allowed  to  a  British  creditor 
during  the  revolutionary  war.  Cham- 
berlatn  v.  Broumt  221 ;  Christie  v.  Ham- 
mond, 645. 

Interest  collected  by  the^  trustee  who 
made  the  sale,  to  be  divided  among 
those  entitled  to  the  principal. — Ex 
parte  Conway,  824. 

Interest  ceases  when  the  money  is  brought 
into  court.— Tywn  v,  Hbllingeworth,  385. 

The  conversion  of  interest  into  pnncipal 
l^  a  judgment  or  decree,  not  compound 
interest. — Hammond  v,  Hammond,  870, 
380.— .^^'nson  v.  Hall,  872 ;  Pattison  v. 
Frazier,  377;  Brown  v.  Wallace,  591. 

Interest  of  only  five  per  cent,  allowed  to 
English  cxediioTS.'^nderson  v.  Jnder- 
son,  887. 

A  purchaser  under  a  decree  pays  interest 
whether  he  gets  possession  or  not. — 
Brown  V.  Wallace,  594. 

JURISDICTION. 

This  court  has  jurisdiction  to  decree  an 
ac«)unt  of  an  annual  sum  charged  upon 
land. — ^Townshend  v,  Duncan,  45. 

Jurisdiction  and  powers  of  the  Court  of 
Chancery. — Binney's  case,  145. 

The  judicial  power  delegated  to  the  fede- 
ral judiciary  being  confined  to  states 
and  citizens,  it  is  doubtful  whether  any 
corporation  can  go  into  them  as  a 
suitor,  147. 

The  exclusive  or  concurrent  jurisdiction 
of  the  courts  of  this  state,  in  relation  io 
the  rights  and  property  of  a  corporation 
created  by  this  and  other  states,  148, 
149. 

The  Court  of  Chancery  cannot  revise  or 
reverse  any  judgment  of  a  court  of  com- 
mon law.— Ellicott ».  Welch,  247. 

No  direction  in  a  will  or  mere  agreement 
to  refer  a  case  to  arbitraticA  can  oust 
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the  courts  of  their  jurisdiction.— Con- 
tee  V.  Dawson,  276. 
The  jurisdiction  of  the  Chancellor  as  to 
infants  and    lunatics. — Gome's  case 
492. 

The  state  is  bound  to  take  care  of  its  own 
citizens,  particularly  infants,  lunatics, 
and  paupers,  492. 

It  is  not  within  the  scope  of  judicial 
power  to  alter  or  impair  the  obligation 
of  contracts— Watkins  v.  Worthington, 

Courts  of  equity,  having  concurrent  ju- 
nadiction,  should  not  be  brought  in  col- 
lision ;  how  such  collisions  may  be 
avoided — ^firown  v.  Wallace,  601. 

One  court  cannot  take  money  from  the 
agent  or  officer  of  another,  605. 

LAND. 

All  common  warrants  must  be  lodged  with 
the  principal  surveyor,  and  entered  in 
the  manner  prescribed,  otherwise  sur- 
veys made  under  them  will  be  deemed 
void  as  against  others  regularly  made.— 
The  RailKoad  r.  Hove,  269. 

When  there  is  a  material  difference  be- 
tween the  location  in  the  surveyor's 
book  and  the  actual  survey,  the  latter 
IS  taken  as  a  virtual  abandonment  of 
the  former,  268. 

In  caveat  cases,  where  there  is  a  reason- 
able doubt,  patents  are  allowed  so  as 
thereby,  in  effect,  to  give  the  benefit  of 
an  appeal,  263. 

Land  is  governed  by  the  law  of  the  coun- 
try in  which  it  is  situated.— Corrie's 
cikse,  489. 

TJ&  court  will  not  decide  on  the  true 
locabon  of  land,  without  referring  it  to 
a  jury — Nonoood  v.  Norwood,  476. 


LEGACY. 

There  may  be  cases  where  the  bringing 
of  a  suit  by  a  legatee  is  prohibited  with 
a-  bequest  over,  that  the  bringing  of  a 
suit  wiU  be  a  forfeiture.— Contee  r. 
Dawson,  278,  280. 

Those  who  have  only  a  possible  or  ex- 
pectant interest  in  a  legacy,  can  give  a 
trustee  no  direction  as  to  its  disnosi- 
tion,  290.  '^ 

A  contingent  legacy  ordered  to  be  brought 
10  and  invested,  to  await  the  contin- 
gency, 298. 

Where  a  sum  is  directed  to  be  invested 
and  the  proceeds  of  the  investment  is 
given  to  one  for  life  with  remainder 
over,  the  interest  which  accrued  before 
the  investment  treated  as  a  part  of  the 
pnncipal,  297. 

in  general  a  pecuniary  legacy  bears  inte- 
rest from  the  end  or  one  year  from  the 
death.— Hammond  ©.  Hammond,  316. 

Where  one  legacy  is  substituted  for  an- 
other, the  substituted  legacy  has  the 
"Hadenti  of  the  original,  315, 


A  sale  for  the  payment  of  the  debts  ani 
legacies  of  the  first  testator;  and  the 

dents  of  the  last  deceased  debtor. jSm- 

derton  v.  jindenon,  887. 

A  le^cy  given  to  a  woman  for  life,  re- 
mainder to  her  children,  should  not  be 
paid  to  her  husband.— Jones  v.  Stock- 
ett,  412. 

A  legacy  of  a  particular  sum,  to  be  pat 
out  on  interest  for  the  benefit  of  one  ftr 

•  life-remainder  over,  the  le^tee  for  Kfe 
to  be  heard  as  to  the  inyestment;  the 
court  taking  care  of  the  interest  of  those 
in  remainder,  423. 

Any  loss  of  interest  arising  from  a  delay 
in  making  an  investment  of  svcb  a  le- 
pcy,  the  bnstee  being  blameless,  to  be 
borne  by  the  legatee  for  life,  415,  421 

Such  a  legacy  caunot  be  pot  out  on  per- 
soaal  security,  but  only  on  such  as  a 
durably  good,  412. 

A  pecuniary  legacy  in  general  eanies 
interest  only  from  one  year  after  tiie 
death,  416. 

The  cases  in  which  a  legacy  will  lapse^ 
Helms  V.  Franciscns,  560. 

That  which  is  not  well  and  efiectoaDy 
disposed  of,  goes  to  the  lesidoarr  le- 
gatee, 660.  ' 

A  legacy  to  a  creditor  may  in  some  cmss 
be  presumed  to  have  been  giren  merefv 
m  satisfaction  of  the  debt— Addison  v. 
Bowie,  625. 

LIEN. 
Tlie  holder  of  a  vendor's  lien,  merely  ai 

such,  cannot  sustain  a  creditor's  suit— 

EUicott  r.  Welch,  245. 
The  surety  of  the  vendor  who  pap  the 

purchase  money,  may  have  the  benefit 

?io  **®  '^e^dor's  Hen— Jfeiiiy  t.  O^wr, 

LUNATIC. 

The  mode  of  obtaining  a  writiehno^n- 
Otttmkio.- Boarman's  case,  89 ;  Gaon- 
bell's  case,  217.  ^ 

A  committee  appointed  without  accoomt, 
W>a  condition,  &c.— Boarman's  case. 

Where  two  or  more  are  appointed  c«o- 
mittees,  on  the  death  of  one  the  bust 
I     ceases,  89. 

A  person  not  a  resident  of  tbe  state, 

should  n«  be  appointed,  89. 
Perishable  articles,  or  a  runaway  slave, 

belonging  to  the  lunatic,  may  be  sold. 

On  the  deatl^  of  the  lutiatic  the  court  can 
only  deUver  itself  of  its  charge,  without 
deciding  on  the  claims  of  creditoxs  or 
next  of  kin,  89. 

The  committee  may  be  called  to  account 
on  the  petition  of  any  one  as  the  frlestf 
of  the  lunatic,  92,  94. 

The  writ  delwuOko  iaguirmdo  shoetf 
be  directed  to  the  county  when  the  Id- 
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■ane  P«noii  resides,  or  if  be  be  not  in 
the  state,  then  to  the  coanty  in  which 
be  last  resided,  or  in  whicn  his  pro- 
perty lies. — Campbell's  case,  217. 

In  some  cases  his  appearance  before  the 
inquest  may  be  dispensed  with,  217. 

Formerly  the  estate  of  a  lunatic  micht  be 
saved,  bat  not  so  now,  in  a  creditor's 
suit,  224— Watkins  v.Worthineton,  520. 

The  Jarisdiction  of  the  Chancellor  as  to 
innnts  and  lonaticsv— Conie's  case, 
492. 

MABSHALLING  A88STS  AND 
SECURITIES. 

The  principles  in  regard  to  the  marahal- 
linc^of  assets  and  secarities. — ^Winder  v. 
Bilanderffer,  202 ;  Watkins  v.  Worth- 
inetoD,  582. 

Assets  may  be  marshalled  for  the  benefit 
of  heirs  and  next  of  kin,  withontjpreju- 
dice  to  creditors.— Waring  v.  Waring, 
675. 

MARRIAGE. 

A  marriage  originally  valid  between  then 
living  parties  can  only  be  annulled  by 
the  general  assembly. — Campbelrs 
case,  285. 

Ttie  contract  of  marriage,  if  valid  when 
made,  is,  with  few  exceptions,  valid 
every  where. — Corrie's  case,  489. 

The  binding  and  peculiar  nature  of  the 
contract  of  mamage. — Helms  v.  Fran- 
ciscns,  561. 

MILLS. 

A  mill-eite  on  a  descending  stream  how 
constituted.~fiinney's  case,  114, 116. 

The  plaintiff  must  describe  and  shew  him- 
self entitled  to  a  mill-site  before  he  can 
have  any  relief  founded  on  a  claim  of 
such  property,  117. 

The  waser  of  a  stream  cannot  be  divert- 
ed  to  the  prejudice  of  the  owner  of  a 
miU-site  on  it,  118. 

One  mill  may  be  erected  so  near  another, 
as  to  compete  with  it  for  its  custom, 
119. 

The  nature  of  mill-sites  as  connected 
with  the  canals  of  the  Potomac  Com- 

n  considered,  180. 
dm  of  surplus  water  issuing  from 
a  canal  for  milw,  founded  on  presump- 
tion, 188. 

MONET. 

The  several  kinds  of  currency  under  the 
Provincial  Government. — Parker  v. 
lfaofcaO,67;  Woodward  y.  Ckapman^ 
70. 

The  proceeds  of  sale,  speci^ine  the  se- 
veral kinds  of  money,  directed  to  be 
deposited  in  the  treasury  for  safe  keep- 
ing.— ExparU  Oomoay,  824. 

The  nature  and  foundation  of  an  order  to 
bring  BMsy  into  court-^Contee  v. 
Dawson,  26d. 
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On  a  motion  for  such  an  order,  the  whole 
of  the  answer  must  be  taken  together, 
and  for  true,  267. 

A  defendant  will  not  be  ordered  to  pay 
money  found  due  on  a  decree  to  account 
to  a  trustee,  but  to  bring  it  into  court- 
Tyson  V.  HoUmgiwortK,  882. 

MORTGAGE. 

On  a  bill  to  foreclose  the  answer  of  an 
infint  by  bis  guardian  ad  UUem  admit* 
ting  the  facts  deemed  sufficient  for  a 
decree. — LanadaUy.  Clarke,  868. 

A  decree  of  foreclosure,  unless  payment 
of  the  aggregate  of  principal  and  into- 
rest,  with  interest  thereon  by  a  speci- 
fied 6aj,'~-Atkin$on  v.  HaU,  872. 

That  clause  in  the  act  incorporating  the 
Farmers'  Bank  of  Maryland,  which  de- 
clares that  debts  due  by  a  stockholder 
must  be  first  paid  before  a  transfer  gives 
to  the  bank  a  pledge  or  mortgage. — ^The 
Farmers'  Bank  ofMaryland"s  case,  894. 

The  mortpeee  of  stock  may  sell  with- 
out a  bill  to  foreclose,  897. 

An  injunction  granted  to  a  mortgagee  to 
stay  waste  before  the  debt  became  due. 
Mordock's  case,  461. 

In  a  bill  by  a  mortgagee  to  stay  waste  be- 
fore the  debt  became  due,  the  prayer 
for  a  sale  rejected  as  surplusage,  so  that 
on  another  bill  to  foreclose  or  sell,  the 
first  was  not  considered  as  another  suit 
for  the  same  cause  then  pending,  468. 

A  mortgagee  cannot  sue  upon  the  bond 
for  his  debt,  and  also  luive  ^fireclatwre 
at  the  same  time.— -Andrews  v,  Scotton. 
666. 

In  a  suit  to  foreclose  or  sell,  if  by  a  sale, 
the  whole  debt  should  not  be  paid,  the 
court  cannot  decree  the  payment  of  the 
balance,  668.— Worthington  v.  Lee,  688. 

A  decree  of  foreclosure,  but  in  case  of 
Mvment  a  release  of  the  mortgage.— 
Wardrop  v.  HaU,  666;  Hunter  v. 
Guont,  667;  Buchanan  v.  Shamum^ 
667;  Worthinffton  v.  Lee,  686. 

The  act  of  assemoly  which  dlows  a  mort- 

fagee  to  have  a  sale,  does  not  prevent 
im  from  having  a  foreclosure  instead 
thereof.— Andrews  v.  Scotton,  666. 

Under  %  fieri  faciae  at  law  against  the 
mortgagor,  the  purchaser  at  the  sheriiPs 
sale  of  me  equity  of  redemption  for  less 
than  the  mortn«e  deb^  takes  it  as  in- 
cumbered with  the  residue  thereof.-* 
Worthington  v.  Lee,  681. 

A  morteagor  who  has  not  been  legally 
divested  of  bis  whole  interest,  must  be 
made  a  party,  682. 

A  morteagor  who  has  an  interest  in  sta- 
ting uie  account,  or  from  whom  any 
discovery  may  be  drawn,  must  be  madle 
a  party,  688. 

NE  EXEAT. 
On  a  bill  to  account  against  persons  lesi- 
dent  in  another  atate,  with  an  affidavit 
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of  a  cdtain  ftmonnt  doe,  dapUcate 
vrritfl  of  ne  txeai  were  ordered  to  seve- 
ral counties,  in  one  or  other  of  wbich 
the  deibndaots  were  expected  to  be 
found. — 8lo§i  ▼.  Mdham,  72. 

OPINION. 


An  opinion  asked  by  a  Provincial  Chan- 

)f  the  judsei 
courts  of  Westminster. — Birchfidd  v. 


celJor  of  some  of  the  ju(k;e8  of  the 


The  Chancellor  may  ask  the  opinion  of 
the  judges  on  any  question  of  law. — 
Chgmherkan  y.  Brcwn,  221. 

PARTITION. 

A  partition  of  personal  estate  ean  be  or- 
dered only  by  a  Court  of  Chancery ; 
and  if  necessary,  a  sale  may  be  order- 
ed.— Crapster  v,  Oiiifit|i»  25. 

On  a  partition  decreed  to  be  made  among 
deyuees,  the  parties  ordered  to  pay 
costs  in  proporbon. — ^Winder  v.  Diffen- 
derffer,  179, 180. 

A  part  of  the  property  being  incapable  of 
partition,  ordered  to  be  sold,  and  the 
proceeds  divided  among  the  devisees, 
ISO. 

A  trustee  who  Hlul  held  the  estate  order- 
ed to  account  for  its  rents  and  profits, 
179. 

Real  estate  devised  to  be  sold  and  the 
proceeds  divided,  on  petition  ex  parte, 
a  trustee  appointed  for  that  purpose. — 
Ex  parte  Boone,  821. 

Bonds  taken  by  the  trustee  who  made 
the  sale,  ordered  to  be  assigned  to  the 
parties  entitled,  821. 

A  devise  of  the  rents  and  profits  of  land 
for  the  maintenance  of  several  inftmts, 
not  susceptible  of  partition.— TOIy  o. 
Tillv,  488. 

Specifie  performance  of  an  agreement  for 
partition  decreed. — Norwood  v.  Nor- 
wood,  476, 488,  486. 

PARTIES. 

No  one  is  a  party  to  the  suit  against 
whom  no  process  is  prayed. — ^Binney's 
case,  106. 

A  misnomer  may  be  waived,  but  if  relied 
on  it  is  fttal,  107. 

Where  the  legal  capacities  of  parties  as 
chained  are  difibrent,  such  capacities 
must  be  considered  as  if  they  were 
diflTerent  persons,  108.-- Tilly  o.  TiUy, 
446. 

A  cerporaiiott  can  only  be  called  on  to 
answer  by  its  proper  name.-— Binney's 
case,  106. 

A  crediW^s  salt  making  the  heir  at  com- 
mon law  a  party,  with  a  publication 
mdnat  the  other  h^n.—SSUy  v. 
Brown,  228. 

To  a  creditor's  suit  by  a  surety  his  prin- 
cipal was  not  made  a  party.— %<MMr  v. 
TkiMamtif  Geniral,  246. 


It  is  sufficient  that  the  husband  alone  be 
made  a  party,  to  shew  that  ha  tea  eb^ 
tained  satisnction  of  the  dtose  m  grti— 
of  his  wife. — Contee  v,  Dawaon,  281. 

Who  may  or  most  be  made  paitiea  to  a 
creditor's  suit^ — Hammond  v.  Ham- 
mond, 847,  849. 

The  creditors  of  the  ancestor  of  a  deceased 
debtor  may  come  In  under  a  creditor's 
suit,  without  making  the  ezeeutor  or 
administiator  of  such  deceased  aneettor 

W parties. — Hindman  v.  ClayUm,  MI. 
here  the  debt  is  joint  and  several,  afl 
the  debtors  must  be  made  parties. — 
Watkios  9.  Worthington,  622. 

The  general  rule,  that  all  persons  inte- 
rested must  be  made  parties,  is  made 
to  yield  where  necessary  either  as  to 
plaintifiis  or  defendante,  624 

All  (juestions  as  to  parties  must  be  fioaDy 
adjusted  before  there  can  be  a  decree  to 
account. — Helms  o.  Franciscus,  669. 

All  persons  having  an  interest  in  the  ob- 
ject of  the  suit  snottld  be  made  parties. 
Worthington  v.  Lee,  680. 

A  mortgagor  who  has  not  been  legally 
divested  of  his  whole  interest,  must  be 
made  a  party,  682. 

A  mortgagor  who  has  an  interest  in  sta> 
ting  ibe  account,  or  from  whom  any 
discovery  may  be  drawn,  may  be  macfe 
a  parhr,  688. 

It  is  not  necessary  to  make  the  penoasl 
representetives  of  the  inort|Mor  a  party 
to  a  bill  to  foreclose  or  seU ;  but  upon 
the  death  of  the  m(»tm[ee  it  is  neces- 
sary to  make  both  his-lietfs  and  per> 
sonal  lepiesentatiTes  parties,  684. 

PATENT. 

A  patent  vacated  on  the  ground  of  fiaad. 
Seward  v.  BSdce,  261. 

A  patent  cancelled  by  tearing  off  f&e  seal 
m  open  court,  and  sendi^  a  eertifiesia 
thereof  to  the  other  coorts  when  it  had 
been  recorded,  262. 

Where  the  relator,  or  he  under  whom  be 
claims  had  notice,  and  vet  made  ns 
opposition,  the  patent  will  not  be  va- 
cated.—2^  .^tfonwy  Gmeral  v.  Biage, 
262. 

PLEA. 

An  answer  as  to  the  same  fiwteoveMuka 
the  plea.— The  Bank  v.  Dugan,  267. 

PORT. 
What  constitutes  a  port,  ite  nifaiie,  Jm.— 

Binney's  case,  166, 167. 
Canal  and  sea  vessels  ahould  meet  k  a 

port,  162,  166. 

PRACTICE. 

Where  one  of  the  defendante  answers  and 
disclahns,  the  bUl  may  be  at  once  dis- 
missed as  to  him  with  costs. — ^Kipp  v, 
Hamia,  28.  '^^ 

A  ^f  eostrf  on  ftiling  to  answer  asy  6e 
attached,  28. 
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Tfae  bill  amended  so  as  to  atate  that  a  de- 
fendant bad  attained  bia  full  ase,  in 
4>rder  tbat  be  miebt  be  compelled  to 
answer  as  an  adalt,  29. 

On  petition,  a  aubpima  may  be  issued 
axainst  one  cbarged  in  tbe  bill  as  an 
absent  defendant,  wbo  had  returned  to 
this  state,  29. 

A  case  cannot  be  set  tor  bearing  on  the 
return  of  depositiona  taken  by  consent 
of  only  a  part  of  tbe  defendants,  80* 

After  the  day  allowed  by  an  order  of  pub- 
lication, which  had  been  publiahed  for 
an  absent  defendant  to  come  in,  and  on 
a  general  replication  to  tbe  answers  of 
the  other  defendants,  a  commission  to 
take  evidence  may  be  issued,  81. 

An  interlocutory  decree  by  default  against 
infant  as  well  as  adult  defendants. — 
Townshend  v.  Duncan,  47. 

A  decree  bv  default  against  a  defendant, 
who,  on  being  summoned  under  an  or- 
der of  revivor,  had  felled  to  appear,  47. 

Kules  concerning  the  examination  of  wit- 
nesses before  the  examiner;  and  the 
time  of  publication  of  depositions  un- 
der the  provincial  government,  61,  note. 

Exceptions  to  an  answer  beard  and  sua- 
tatned  by  the  Chancellor. — Parker  v. 
MackaU,  68. 

Ad  exceptant  ordered  to  pay  a  fine  for  the 
delay  on  over-ruling  his  exceptions  to 
the  auditor's  report — Wooaward  v. 
Chapman^  71.  * 

Rule  as  to  the  time  of  filing  exceptions 
to  an  auditor*s  report,  74,  note. 

Exceptions  to  an  answer  foi:  scandal,  im- 

Sertinence,  and  insufficiency ;  the  scan- 
al  and  impertinence  expunged,  and  a 
better  answer  filed. — Cheseldtiu  v.  Gor- 
don, 90, 

No  one  is  a  defendant  to  the  suit  against 
whom  no  process  is  prayed. — Binney's 
case,  106. 

A  misnomer  may  be  waived,  but  if  relied 
on  is  fatal,  107. 

Tbe  hearing  cannot  be  postponed  to  let 
in  a  release  to  make  a  witness  compe- 
tent, or  to  remove  any  objection  to  a 
witness  of  which  tbe  party  was  notified 
at  the  examination. — SVinder  v,  Diffen- 
derffer,  192. 

A  cross  examination  no  waiver  of  any 
objection  to  a  witness,  198. 

A  decree  cannot  be  opened  and  the  case 
re-heard  but  upon  good  cause  shewn. 
Melwf  y.  Cooper,  200. 

In  a  creditor*s  suit  the  case  may  be  sub- 
mitted to  obtein  a  decree  for  sale  with- 
out having  been  set  for  bearing. — 
Campbell's  case,  220;  Hammond  v, 
Hammond,  369. 

The  parol  does  not  demur  in  a  creditor's 
suit  by  reason  of  tbe  infancy  of  a  de- 
fendant— Campbell's  case,  224 ;  Ham- 
mond V.  Hammond,  880, 844, 351 ;  Wat- 
kins  0.  Worthington,  519. 


Several  suits,  tbe  objects  of  wUch  aie  tfae 
same,  may  t>e  consolidated. — Camp- 
bell's  case,  241 ;  Deakins'  case,  398. 

Where  a  publication  had  passed  against 
an  absent  defendant  who  was  ene  of  a 
piuralitv  of  heirs  or  devisees,  it  was 
decreed,  that  the  plaintiff  might  take 
out  a  commission  to  prove  bis  case 
subject  to  a  future  decree. — Craig  y. 
Baker,  240. 

A  sale  by  a  trustee  may  be  at  once  rati- 
fied with  the  consent  of  the  parties. — 
Andrews  o.  Scotton,  644;  Jrtkur  v. 
J%e  Jttomey  General,  246. 

A  party  may,  as  of  course,  withdraw  any 
document  which  he  himself  has  volun- 
tarily put  upon  file,  for  the  purpose  of 
having  it  authenticated.— Maccubbin  v. 
Matthews,  251. 

A  commission  to  take  evidence  should 
be  executed  within  a  reasonable  dis- 
tance of  the  residence  of  the  witness, 
258. 

The  sufficiency  of  a  trustee's  bond  certi- 
fied by  a  solicitor.— JfdtftiUtn  v.  JBur- 

On  a  return  eepi  to  an  attachment  the 
sheriff  may  be  ordered  to  brine  in  the 
body. — Binney's  case,  101;  Deakins* 
case,  406. 

The  course  of  proceeding  against  a  defen- 
dant Whose  answer,  on  exceptions,  has 
been  held  insufficient ;  or  wno  has  con- 
tumaciously neglected  to  answer;  or 
who  has,  on  demurrer  or  plea,  failed  to 
protect  himself  from  answering,  as  tbe 
bill  requires. — Buckingham  v.  Peddi- 
cord,  447. 

The  acts  of  assembly  in  relation  to  pro- 
ceedings against  non-resident,  abscond- 
ing,  or  contumacious  defendants,  con- 
sidered, 447. 

In  all  such  cases  the  bill  may  be  taken 
pro  eonfesso,  or  testimony  taken,  upon 
which  tbe  court  pronounces  the  de- 
cree; and  if  it  has  no  jurisdiction, 
must  dismiss  the  bill,  447. 

How  discovery  may  be  had  when  the  bill 
may  be  taken  pro  confieeo,  447. 

An  insufficient  answer  is  as  no  answer; 
and  therefore,  upon  such  defeuit,  the 
bill  may  be  taken  pro  eoitfi$$o  and  a 
final  decree  passed,  447. 

A  day  may  be  appointed  for  deciding  on 
an  auditor's  report. — Norwood  v.  ^or- 
wood,  478. 

Exceptions  to  an  auditor's  report  which 
are  indefinite  must  be  rejected,  481, 482. 

No  new  exceptions  can  be  taken  to  an 
auditor's  report  after  those  taken  have 
been  adjudicated  upon,  48m  4 '' 

Where  it  oecomes  necessary  to  baye  the 
plaintiff's  prochem  ami  examined  as  a 
witness,  he  may  be  discharged,  and 
another  appointed  in  his  place. — Helms 
9.  Franciscus,  560. 

All  questions  as  to  parties  must  be  finally 
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adjusted  befors  there  can  be  a  decree 
to  account,  659. 

An  amendment  of  a  bill  ae  to  an  eiror  in 
the  plaintiff's  name  made  on  petition 
by  a  mere  interlineation,  540. 

All  proceedings  and  proofs  must  be 
marked  filed  before  uiej  can  be  no- 
ticed by  the  court.— Addison  o.  Bowie, 
616. 

It  is  the  daty  of  the  court  to  have  all  its 
proceedings  and  proofs  translated  into 
the  Englisn  language. — ^Helms  v.  Fran- 
ciscus,  561 . 

PRECEDENTS. 

The  reason  of  a  judicial  decision  when 
cited  as  a  precedent,  may  be  inquired 
into ;  but  not  where  it  is  sent  as  a  de- 
cree from  the  Court  of  Appeals  to  this 
court  to  be  executed.— Crapster  v.  Grif- 
fith, 24. 

PRINCIPAL  AND  SURETY. 

No  one  can  be  allowed  to  intrude  himself 
upon  another  as  his  surety. — Winder  v. 
Diffenderffer,  199. 

The  principles  of  law  and  equity  in  rela- 
tion to  principal  and  surety. — Watkins 
V.  Wortbington,  628. 

PRODUCING  BOOKS. 

If  the  books  of  a  bank  are  shewn  to  con- 
tain evidence  pertinent  they  must  be 
produced. — Winder  v.  Diffenderffer, 
195. 

Books  and  papers  which  a  defendant  ad- 
mits to  be  in  his  possession  may  be 
ordered  in  on  petition,  but  not  by  way 
of  exceptions  to  the  answer.—The 
Bank  o.  Dugan,  266. 

Books  and  papers  ordered  to  be  produced 
and  lodged  with  the  auditor. — Norwood 
V.  Norwood,  477. 

A  petition  for  the  production  of  books 
and  papers,  to  be  used  on  a  trial  at  law, 
must  give  a  sufficient  description  of 
them. — ^Duvall  v.  The  Farmers*  Bank, 
686. 

REAL  ASSETS. 

The  heir  or  devisee  held  personally  liable 
for  the  value  of  the  real  assets  aliened 
before  suit  brought,  leaving  them  in 
the  hands  of  a  bma  flde  purchaser  en- 
tirely free. — Campbell's  case,  238; 
Crmg  V.  Bakir,  238. 

Where  there  were  a  plurality  of  devisees, 
the  ival  assets  in  (he  hanos  of  each,  as 
specified  and  valued,  declared  to  be 
liable^— Oi^g  V.  Baker,  288. 

Where  land  bid  been  morteaged,  by  the 
devisor,  and  the  devisee  nid  paid  the 
mortgage  debt — the  balance  only  de- 
clared to  be  real  assets,  subject  to  the 
devisor's  other  creditors,  2Sd. 

How  far  lands  in  possession,  reversion, 
or  remaimler  in  the  hands  of  an  heir  or 


devisee  are  liaUe  for  debt  at  eomnKm 
law  or  by  statute. — Hammond  v,  Hani"' 
mond,8l7,326,887;  BMwumr.CSaf' 
(011,887. 
When  real  estate  is  considered  as  lesal  or 
equitable  assete. — ^Hammond  v.  Hain- 
mond,  820. 

RECEIVER. 

Where  the  property  or  its  profite  are  in 
imminent  danger  of  being  wasted  or 
lost,  a  receiver  may  t>e  appointed. — 
Kipp  V,  Hanna,  81. 

REVIVOR. 

An  order  to  revive  under  the  act  of 
assembly,  on  the  death  of  a  ddfea- 
dant. — Townshend  v.  Duncan,  47. 

An  order  under  a  bill  of  revivor,  that  the 
case  steud  revived. — 8lou  v.  MeBmmt, 
78. 

RIVERS. 

The  Potomac  river  belongs  altogettier  to 
the  state  of  Maryland. — Binney^  case, 
128,  127. 

The  Potomac  above  tide  declared  to  be  a 
navigable  highway  to  a  certain  extent, 
124,  128. 

A  river  not  navigable  may  be  made  so 
by  law,  126. 

A  nparian  holder  has  a  right  so  to  use 
the  waters  of  a  river  as  not  to  injure 
the  rights  of  others,  126. 

The  compact  between  Maryland  and  Vir- 
ginia as  to  the  river  Potomac,  126. 

A  common  use  of  rivers  flowing  between 
conterminous  states  presumed*  unless, 
as  in  the  case  of  the  Fotomac,  the  con- 
trary can  be  shewn,  127. 

The  banks  of  rivers,  why  designated  as 
right  and  left,  127,  note. 

Improved  river  navigation  as  distis- 
guished  from  canal  navigatioo,  166. 

SALES  UNDER  A  DECREE. 

Any  device  or  contrivance  at  a  sale, 
although  no  positive  liaud  be  shewn, 
will  be  sufficient  to  set  it  aside  because 
of  its  not  havine  l)een  fairiy  made. — 
Andrews  v.  ScoSon,  644 ;  Tha  SlaU  v. 
BrooktB,  48. 

A  sale  may  be  at  once  ratified  with  the 
consent  of  all  parties. — Andrews  e. 
Scotton,  644 ;  JrUutr  v.  The  jSttomf/- 
General,  246. 

Real  eptate  decreed  to  be  sold  by  a  mas- 
ter under  the  provincial  government.— 
Orchard  v.  Smiih,  319. 

The  proceeds  brought  in  and  deposited 
in  tne  treasury  .*-£f  parte  Cbmsay,  824. 

A  further  sale  may  be  ordered  if  the  first 
has  not  produced  enough  to  satisfy 
all.— TVson  v.  HoUmgewortk^  829. 

A  purchaser  for  just  cause  may  be  le- 
leased  from  his  purchase,  but  if  he 
retains  it  he  must  pay  interest  whether 
be  gets  possession  or  not. — ^Browa  s. 
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Wallace,  6M;  J^fum  t.  HMngnoorth, 
S84. 

A  tale  ratified  after  a  lapse  of  many 

Jean,  no  caaae  having  been  ahewn. — 
fcMviHn  V.  BwrU,  868. 
That  the  court  majr  not  be  baffled,  it  may 
order,  that  the  bids  of  some  persona  be 
not  received  at  aU»  or  only  upon  con- 
dition  ^Mardock'B  case,  465 ;  Monroe 

r,  Monroe,  4M;  Oetop  v.  Jfiniifi,  466. 

No  alienation  of  a  party,  pendente  ttU,  can 
affect  the  title  of  the  purchaser  under 
the  decree. — Brown  v.  Wallace,  590. 

The  report  of  the  trustee,  when  con- 
firmea,  is  conclusive  as  to  the  terms  of 
the  sale,  695. 

When  land  is  soM  by  the  acre,  a  survey 
and  admeasurement,  to  ascertain  the 
amount,  is  granted  as  of  course,  606. 

In  what  cases  land  may  be  said  to  be 
sold  by  the  tract,  or  by  the  acre,  696. 

A  purchaser  cannot  impeach  the  sale  on 
tne  ground,  that  more  had  been  sold 
than  was  necessary,  698. 

The  court  sells  only  the  interest  of  the 
parties,  hence  the  rule  caveat  emptor 
applies  to  all  judicial  tales,  699. — An- 
drews 9.  Scotton,  646. 

The  mode  of  selling  land  under  a  decree ; 
the  court  ia  the  vendor,  and  retains  a 
lien  which  may  be  enforced  summarily, 
and  the  purchaser  proceeded  against  at 
the  same  time.— Andrews  v.  Bcotton, 
629. 

The  biddings  are  never  opened  merely  to 
let  in  a  higher  bid,  671. 

SLAVES. 

A  niaintiff,  after  a  decree  in  his  favour 
mr  the  delivery  of  certain  slaves,  may, 
by  a  new  bill,  recover  their  increase 
and  profits,  which  had  accrued  since 
the  auditor's  report,  upon  which  the 
decree  was  ibunaed. — Crapster  v.  Grif- 
fith, 19. 

A  gift  of  freedom  to  a  slave  is  a  specific 
legacy. — ^Hammond  v,  Hammond,  314. 

SHERIFF. 

A  sheriff  ordered  to  bring  in  the  body  of 
a  defendant  returned  attached  for  not 
answering. — Kipp  v,  Hanna,  28. 

Sheriff  amerced  for  not  bringing  in  the 
body.— TTotti  V.  Campbell,  102;  Wal- 
lace  V.  Boieler,  101. 

STATUTE  OF  LIMITATIONS. 

In  a  creditor's  suit  the  statute  of  limita- 
tions continues  to  run  until  the  creditor 
comes  in. — ^Welch  v.  Stewart,  87. 

No  one  can  havte  the  benefit  of  the  statute 
after  an  act  done  which  implies  an 
abandonment  of  such  a  defence,  87. 

A  claim  barred  by  a  great  lapse  of  time. — 
The  State  v.  Brookee,  48. 

Under  a  decree  to  account  a  party  may 
avail  himself  of  the  benefit  of  tiie  act 


of  limitations  against  anjr  item  by  way 
of  exceptions  tolhe  auditor's  report. — 
Noneooa  v.  Norwood,  481. 


SUBSTITUTION. 


The  application  of  the  principles  of  sub- 
ttituUon.—Windero.I)iffenderffer,  199. 

SURVEY. 

A  warrant  of  re-survey  issued  and  the  ex- 
ceptions thereto  over^ruled.-— TKe  Pro- 
prutary  v.  BordUy,  62. 

A  survey  may  be  ordered  on  the  applica- 
tion of  either  party. — Norwood  v.  Nor- 
wood, 476. 

The  lands  laid  down  for  either  or  both  of 
the  parties,  must  be  laid  down  on  the 
same  plot;  but  duplicate  plots  may  be 
made  at  the  request  of  either  party,  476. 

This  court  cannot  decide  on  the  true 
location  of  land  without  referring  it  to 
a  jury,  476. 

The  surveyor  of  the  county  may  be  or- 
dered to  lav  down  the  lands  in  contro- 
versy, to  take  depositions,  and  to  return 
plots.-— Andrews  v.  Scotton,  682. 

Locations  not  counter-located  are  admit- 
ted, 683. 
Surveyor's  fees  are  a  part  of  the  costs, 
and  if  not  taxed  unaer  the  decree  as 
affirmed  hj  the  Court  of  Appeals  this 
court  can  give  no  relief,  66^. 

TRUSTEE.   . 

Where  trustees  under  a  will,  not  having 
authority  to  sell,  refuse  to  act,  on  a 
bill,  maJcing  them  and  the  cetlui  que 
trutts,  parties,  another  trustee  may  be 
appointed. — Winder  v.  Diffenderffer, 
167. 

A  trustee  who  had  held  the  estate  of 
which  partition  was  decreed,  ordered 
to  account  for  its  rents  and  profits,  179. 

A  trustee  having  the  profits  of  the  estate 
in  his  hands,  ordered  to  pay  the  audi- 
tor's fees,  176. 

The  commissions  allowed  to  a  trustee 
not  to  be  lessened  on  account  of  that 
for  which  he  had  been  charged  with 
compound  interest,  207. 

It  is  the  duty  of  a  trustee  to  keep  the 
court  fully  informed  of  all  matters  in 
relation  to  his  trust,  174.— Jones  v. 
Stockett,  426. 

Any  one  recognixed  as  a  trustee  though 
not  eo  expressly  appointed  must  there* 
after  be  so  treated. — ^Winder  v.  Dlffen- 
derffer,  197. 

Where  estates  have  been  devised  to  be 
sold  to  pay  debts,  the  trustee,  who  has 
accepted  the  trust,  may  be  ordered  to 
proceed,  and  to  sell  as  directed  real 
estate  Ijring  out  of  the  state. — Camp- 
bell's case,  211. 

Testamentary  trustees  on  ftiling  to  nve 
bond  as  required  mar  be  removed,  ll8. 

A  trustee  is  hable  for  all  the  consequences 
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of  a  Wolstion  «f  hia  trast.— Contee  v. 
Dawson,  289. 
Thoae  who  mialead  or  practise  a  frand 
upon  a  trustee  can  claim  nothing  ^ 
him,  290. 
The  cases  in  which  a  trostee  may  be 
appointed,  under  the  act  of  1785,  ch. 
72,  B.  4,  to  maJce  a  sale  on  an  ex  parte 
petition.~Deakins'    case,   898;   Ex 
parU  Boone,  821 ;  Ex  parte  Tingue, 
822;  Ex  parte  Berry,  822;  Ex  parte 
ZimmeffMnf  828;  Ex  parte  Cbmoay, 
828. 
On  an  application  under  fliis  act  by  a 
creditor,  if  his  claim  be  a  stale  one, 
some  proof  of  its  validity  will  be  re- 
quired.— Deaklns'  case,  400. 
A  tniRtee  appointed  under  this  act  will 
not  be  allowed  to  sell  any  but  the  land 
devised  to  be  sold ;  and  may  be  con- 
trolled in  other  respects,  898. 
Where  such  a  trustee  has  loll  te  state 
without  completing  his  trust,  another 
trustee  may  do  appointed.— jEk  parte 
Berryt  822. 
After  the  claims  have  been  stated  and 
sanctioned,  the  trustee  allowed  to  pay 
them. — Hmdman  r,  Chfton,  889. 
Under  the  head  of  just  allowances  a 
trustee  may  be  allowed  a  fee  paid  to  a 
solicitor  for  advice  in  relation  to  his 
trust. — Jones  v.  Stockett,  417. 
A  complaint  that  a  trustee  holds  the  trust 
fund  idle  and  unprofitable,  impUes  that 
he  should  bring  it  in  to  be  invested,  425. 
There  are  few  cases  in  which  a  trustee 
may  not  decline  to  act  without  the 
direction  of  the  court,  425.— Qrdtoni 
▼.  Oiitl^  819. 
In  what  cases  tiie  court  will  remove  or 
discharge  a  trustee  after  he  has  ac- 
cepted the  trust— Jones  v.  Stockett, 
484. 


A  tnistee  iq[>pointad  bjT*  decree  to  mate 
a  sale,  cannot  be  permitted,  without 
the  previous  sanction  of  the  court,  to 
apply  the  proceeds  of  sale.— Tilly  •• 
Tilly,  445. 

Although  BO  trustee  can  himself  por- 
chase  at  the  sale  he  makes,  yet  a  pfain- 
tiff,  defendant,  creditw,  or  mortgagee, 
may;  and  after  th«  costs,  8u:.  have 
been  deducted,  the  residue  of  the  pur- 
chase money  applied  in  discharge  of 
the  debt— Muraock's  case,  487. 

In  the  appointment  of  a  trustee  tboM 
creditors  who  shew  the  greatest  amount 
of  claims  to  ha^e  the  most  weight — 
Watkins  e.  Worthington,  611. 

-WITNESS. 

A  cross-examination  no  waiver  of  any 
oMection  to  %  witness. — Winder  v. 
Diffenderffer,  198. 

A  witness  may,  lor  cause,  demur,  upon 
which  his  examination  nuist  be  sus- 
pended, 194. 

A  witness  may  be  compelled  to  attend 
and  have  Ms  deposition  taken  befiwe  a 
justice  of  the  peace,  196. 

A  witness  may  oe  summoned  and  eom- 
pelled  to  give  evidence  befiire  commit* 
sioners  to  take  evidence. — ^Maccal>bin 
V.  Matthews,  262. 

A  commission  to  take  evidence  should  be 
executed  within  a  reasonable  distance 
of  the  residence  of  the  witness,  258. 

A  witness  or  party  may  be  ordered  to 
attend  and  testi^,  or  account  before 
the  auditor. — ^Hammond  v.  Hammond, 
810. 

Where  it  becomes  necessary  to  have  the 
plaintiff's  protein  etrni  examined  as  a 
witness,  he  may  be  discharged,  and 
another  appointed  in  his  place.—- Helms 
9.  Franciscus,  560. 
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